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• PREFACE. 

In order to prevent any misapprehension, it is proper to state, 
before indicating the scope and contents of this Collection of Acts, 
that the fact of its having been printed at the Government Printing. 
Office implies no responsibility whatsoever on the part of the 
Grovemment, either in respect of its contents or its omissions. 
All responsibility in connection with its compilation generally, 
and for any opinions expressed in the course of the following obser- 
vations, attaches solely to the writer. 

As the title imports, this is merely a collection of the many 
English ^nd Colonial enactments which have a direct bearing on 
dealings with real estate ; and to these are subjoined, in the form 
of foot-notes, such decisions of the Supreme Court as appeared to 
determine any question of construction, or to be otherwise valuable 
for purposes of reference. In other words, it is an attempt to bring 
together, in a compact and portable form, all those enactments to 
^vhich the conveyancer of landed property requires to refer in 
practice, or whose bearing on proprietary rights, and obligations 
ought to be known to its owners, as well as to all persons and 
associations concerned in dealing with it. 

If the book has any value to the practitioner, it will probably 
be found in the alphabetical grouping of the various Acts hereto- 
fore scattered over thousands of pages, and several folio volumes, of 
the Statute Book, and perhaps also in the Index, upon which much 
labour has been bestowed, with the design of facilitating, both to 
the professional and the non-professional inquirer, the tedious and 
often difficult task of finding, amidst a mass of sections, the par- 
ticular enactment sought for. And it may be mentioned here, that 
in order to assist persons to whom the forms in use under the 
Real Property Act may not be accessible, the whole of those forms, 
together with their very useful rubrics or commentaries, have been 
appended to the text of the Real Property Act. , 

The model followed in arrangement of subjects, annotation, 
type, and general form, has been Chitty's well-known Collection of 
the Statutes of Practical Utility. An Appendix has been added. 
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containing amongst othe^ matters the whole text of the Charter of 
Justice and those sections of the Crown Lands Alienation Act of 
1 86 1, and of the Amending Act of 1875, which appeared to fall 
within the scope of the book, together with all the reported cases 
decided on those Acts. 

In collecting the English Acts anterior to 1828, the writer has, 
he admits, undertaken a very formidable task; for the applicability 
of those Acts to the Colony has not, in many cases, been affirmed 
» either by the Legislature or by the Supreme Court. Guided 
however by such opinions as the Judges have expressed from 
time to time, and by the feeble light of his own judgment, he has 
endeavoured, to the best of his ability, to bring together in these 
pages all those early Statutes which purport to concern real estate, 
and of whose applicability to the Colony there appeared no reason- 
able doubt, without however going farther back into the antiquity 
of Conveyancing than the era of the Tudors. 

The notes of cases do not, as a rule, go back farther than the 
commencement of the present series of Supreme Court Reports. 
The Privy Council cases have however been carefully examined, 
and some valuable decisions have been extracted. If the book 
ever roaches a second edition, the writer hopes to be able to add a 
considerable, number of decisionis of our own Court collected from 
the early reports, but the time at his disposal has not enabled him 
for this edition to undertake a work demanding so much research. 

The principle upon which the selection of Acts has been 
determined may not have been always rigidly adhered to; and some 
enactments have doubtless been incorporated which to many will 
appear redundant or inconsistent with the title of the book, andothefs 
have been omitted which might appear to fall properly within its 
scope. For example, all the provisions relating to " Ejectment" 
contained in the Common Law Procedure Act, and a considerable 
batch of enactments contained in the Acts dealing with persons 
under disability, have been deliberately omitted from this col- 
lection, because it was no part of the compiler's design to include 
■ Statutes of Procedure or to encumber the book with matter 
interesting only to litigants or petitioners before the Court. The 
rule, however, here indicated has not been in every case inflexibly 
observed, for to have done so would not have been always expedient. 
Thus, the entire text of the Trustees' and Trust Property Acts, 
and of some other Acts has been given, although much of those 
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Statutes specially concerns procedure. If, however, the collection 
shall be found open to criticism because of some omissions, it may 
not unreasonably claim to set . oflF against that blemish the added 
matter comprised in the Appendix — the Charter of Justice, and 
the very little known Colonial Laws Validation Act (28 & 29 Vic, 
cap. 63), being not the least valuable additions. 

Foremost among the Statutes relating to Real Property 
printed in this volume ranks the Real Property Act itself, which 
in a few months will have been in operation for a period of fifteen 
years. That Act and the system which it inaugurated, have in this ^ 
Colony (as in the three adjoining Colonies), elicited a considerable 
amount of adverse criticism, not only from the legal profession but 
also from the general public, and there can be no doubt that much 
of that criticism is well founded. Still, when we consider the 
singular revolution in the law and practice of conveyancing which 
it introduced, as well as the large measure of hostility with which it 
was destined to cope, our Land Transfer Act will, it is conceived, be 
pronounced by impartial judges an achieved success ; while those 
who are thoroughly familiar with it, whether officially in its adminis- 
tration or non-officially through much contact with the depart- 
ment by which it is worked, will nevertheless be able to point out 
many imperfections in design and machinery which, though serious 
enough in themselves, are not so formidable as to be out of the 
reach of amendment. 

The enormous extent and value of properties already placed on 
the new register, amounting at the end of the year 1875 to 3, J 39,525 
acres, valued at ;£ 6,447,4^4 i8s. iid., would alone be a sufficient 
reason for gfiving more prominence to the Real Property Act in 
this brief review than to any other conveyancing Statute ; but 
there is another reason in justification of such prominence. All 
devolutions of estates and interests by operation of law, and all 
dealings, in respect of property so registered, are regelated and 
controlled, in perpetuity ^ by the provisions of the Real Property 
Act. This feature in the Torrens' system of registration, especially 
when it is remembered that all Crown ^ants issued since the ist 
January. 1863, fall within the dominion of the Act, connects nearly 
all the landed proprietors, capitalists, and practising conveyancers 
ia the Colony so intimately with that system — its development, its 
internal and external working, its merits and its demerits — that a 
fair measure of criticism should be invited rather than deprecated, 
even by its most pronounced admirers* 
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And if, haply, the present writer should be thought censurable 
for his assumption, while officially connected with the administra- 
tion of this important Act, pf the part of critic rather than of 
eulogist, it must not be forgotten that the founder and Vafes Sacer 
of the system, Sir Robert Torrens, has succeeded in creating such 
a wide-spread and intense enthusiasm for his scheme of registra- 
tion that its progress has been latterly somewhat retarded by mere 
excess of championship. 

It may not, therefore, be out of place for a friendly critic to 
note some points which either indicate defects in this beneficial 
measure or afford matter for the further consideration of the Legis- 
lature: — ^ 

1. The existing system of issuing one class of certificates of 
title is not free from objection, as it ignores the distinction which 
must always exist between fiduciary and beneficial ownership. 
There should be some mode of ear-marking the certificates issued 
to trustees more effective than that now adopted, so that intending 
purchasers should not be encouraged to assist in the perpetration of 
frauds. The nature of a trustee's ownership is now only disclosed 
when a caveat protects a deposited Declaration of Trust, and that 
is a safeguard which in the case of settlements of property under the 
Act depends on the sagacity of the settlor or beneficiary. It ought 
rather to be a matter of official obligation. 

2. The conditions and the nature of the ownership which give 
a status to apply for registration under the existing law are too 
circumscribed. Persons should be equally entitled to registration in 
virtue of a power to dispose of the fee-simple as in virtue of an estate. 

3. The modem doctrine of the " separate use" — that most 
beneficial of all the creations of an enlightened Equity jurispru- 
dence — has received only the very faintest recognition in the Act. 
This may perhaps be accounted for in some measure by the 
circumstance that the decisions which have finally established the 
doctrine on its present broad basis are not yet quite twenty years old. 

4. The precise degree in which a Certificate of Title is 
declared to vest in the registered proprietor an estate, in .reference 
to the land therein included, paramount to all others, or, in other 
words, the extent of indefeasibilty which the Certificate of Title 
cojnmands) is left by the Act in some little obscurity. 

5. So also is the remedy for deprivation of an estate or 
interest in land, and for other loss or injury sustained by reason 
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of the registration of some other person as proprietor. It is the 
popular belief that any person damnified by the issue of a certifi- 
cate of title to another has his remedy in an action for damages, 
for the payment of which the Assurance Fund in the first 
instance, and the Consolidated Revenue in the last resort, are 
made liable. The foundation of this belief has fortunately never 
yet been tested in the Supreme Court, but no one can read that 
part of the Act which deals with this mattery especially sections 
115 to 122 inclusive, without a feeling of regret that so important 
a possibility in a Registration Act as the registration of the 
wrong man should be dealj; with by provisions so involved in 
structure and so pregnant with difficulties of construction. 

6. The attempt to substitute a system of transfers, accompanied 
by instruments declaring trusts, and protected by caveats, in lieu of 
the ordinary form of Settlements embodying the trusts in the same 
instrument, may be the logical outcome of the Tonpens system of 
registration ; but the provisions effiecting the change are very 
inartificially designed, and stand in great need of elaboration. 

7. The effect of cancellation after registration upon the various 
classes of covenants should have been settled by express enactment. 

8. There should have been some provision in the Act com- 
pelling caveators to proceed to trial (after issue of writ and lodg- 
ment of notice of proceedings) within some reasonable time. 
At present an application is suspended indefinitely, so far as the 
department is concerned, upon notice of proceedings after caveat. 

9. There is no machinery, provided in the Act for the purpose 
of bringing an applicant and a caveator to an issue when the title to 
land is in dispute. The Act invites a rival claimant to lodge his 
caveat and then dismisses him to make the best of his case before 
another tribunal — the Supreme Court. This change of forum 
seems justifiable perhaps on the gfround that it wotdd have been 
dangerous to invest the Commissioners of Titles, with judicial powers 
commensurate with the important fiinctidn of deciding disputed 
titles to land. But if the Commissioners were selected from profes- 
sional men familiar with the law of Real Property, and trained 
to sift and weigh evidence, there seems no well-founded objection 
to their investiture with the powers of a Court of First Instance. 
The creation of a Court of Titles, somewhat on the model of the 
Irish Encumbered Estates Courts, in the persons of the Examiners, 
had always been an article of faith for the late Mr. G. K. Holden, 
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and was a conspicuous feature in the Bill to remodel the Land 
Transfer system which he had prepared so far back as 1863, and 
had pressed — ^though unsuccessfully — upon successive Govern- 
ments, from time to time, almost up to the year of his deatli. 

10. The s^me Bill made provision, moreover, for the abolition 
of the office of Commissioners, and for a severance of the Land 
Titles Office from its then and still existing departmental connection 
with the Registrar General's Office. The first proposal was founded 
on the conviction that the interposition of an irresponsible lay 

w 

Board between the investigation of titles by the officers virtually 
responsible for that duty and the actual issue of certificates was 
an increase of friction without any corresponding increase ot 
power — ^was useless, either as a safeguard to the revenue or a check 
upon the Examiners — and was, moreover, open to the fatal objec- 
tion common to all bodies so interpolated into a system as to 
fritter away the wholesome feeling of direct responsibility by 
diverting attention from the real to the ostensible agents. For years 
no such Board had existed in Victoria where the land transfer system 
had reached its highest development ; and, incleed, no such Board 
would have been invented even in South Australia, where that 
system was first introduced, but for a most unwarrantable suspicion 
of the loyal administration of the. Act,. during its noviciate, by its 
official solicitors. (*) The present writer sees no reason for dissenting 
from the views of those able and dispassionate judges — ^his late pre- 
decessors — either in respect of the office of Commissioners, or iil 
respect of the association of the Office of Titles with a statistical 
department with which it has no functional connection or affinity. 

1 1 . Some imperfections in structure, and some provisions of very 
questionable character, contained in our Real Property Act, are 
probably owing to an insufficient consideration of the<:orresponding 
enactments of the South Australian model, fi-om which ours was 
but a transcript — although, it must be admitted, a transcript made 
after very mature deliberation and full consideration of rival 
schemes for the registration of titles. The present Land Transfer 

(") It will be within the recollection of many persons, that Sir Robert (then Mr.) Torrens was 
an important witness before the Select Committee on the Land Titles Declaration Bill, in 1862. 
That gentleman, at page 38 of the Evidence printed with the Report, says — ** The only function 
of the Commissioners is to decide to what extent the claim of the party {sc. to be registered) 
shall be advertised, and the number of newspapers in which the advertisement shall appear, of 
whether it shall be advertised in any other of the Colonies or in Great Britain, and to advise and 
assist the Registrar General in this important duty.*' 
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Statute of Victoria is in every respect a much more studied measure 
than ours, and, though founded like our Act and that of Queens- 
land on the South Australian, bears evident signs in its numerous 
and substantial variations from the original, that its framers knew 
when to avoid the beaten track as well as when to follow it. 

12. The Statute has made no provision on the following 
subjects : — 

{a) Does the Statute of Limitations relating to Real Estate 
operate on land under the Act or not ? 

{6) How far are notifications^ on certificates to be deemed to 
be " notice" to pfurchasers and intending dealers in the 
equitable sense of the term ? 

[c) How far (if at all) do estates, interests, &c., registered 
^ under the old system, or unregistered, bind lands under 

the Act where there is no question of priority ? 

{d) What is a " lien " within the meaning of the Real 
Property Act ? 

{e) Is land under the Act subject nevertheless to the quit 
rents reserved on the original grant, and to all other * 
conditions, reservations, and exceptions contained in 
such grant ? 

{/) Does the prohibition of the entry of trusts in the 
Register book, contained in section 66, bind the Crown ? 

■ 

13. The procedure prescribed by the 107th section for an 
applicant proprietor feeling himself aggrieved by any act or 
omission by the Land Titles ofiicers, through their statutory 
medium, the Registrar General, lacks precisely the two recom- 
mendations which this popular statute might have been expected 
to oflFer, viz., cheapness ^nd dispatch. 

The Supreme Court (or a Judge thereof) ought ;to have been 
made accessible to a complainant at any stage of his application, by 
means of the proceeding now so common in England — a case stated 
at the instance of the applicant — ^which, as a rule, would probably 
not be half so costly, nor half so dilatory a course, as the present 
cumbrous procedure by summons to show cause. 

14. Fair holding titles ought to have received some sort of 
recognition. The general tenor of the Real Property Act in its 
present form appears to be opposed to the registration of titles of 
lower quality than what are known as " marketable" titles, and 
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the practice of the Examiners has, speaking generally, (*•) been 
in- accordance with that view; but it is, at all events, worth 
considering whether fair holding titles might not be safely 
accepted on condition that the applicant shall either pay an 
increased premium (say not to exceed 2 J per cent.) for their insur- 
ance, or (at his option) consent to the issue of a qualified certificate 

(^) The Legislature having omitted to declare or even to indicate in the Real Property Act 
what kind of titles should be placed upon the Register, with the measure of indefeasibility accorded 
by the Statute, the duty of determining this important question practically devolved upon the 
Examiners of Titles. And they appear to have come to the conclusion, very soon after the intro- 
duction of the system, that the only titles which they would be justified in recommending the 
Government to guarantee were the class known as " marketable " titles, but with these qualifica- 
tions, — that if the equitable portion of the title in any case were unexceptionable, outstanding legal 
estates and interests should not be allowed to interfere with its acceptance ; and that, as the 
machinery of the Act provides means for disseminating notice of applications and for the 
lodgment of caveats, some effect must be taken to be extended to the equitable doctrine of 
acquiescence, as also some allowances made for exceptional cases of missing documents 
of title. A " marketable " title, it is needless to say, is such as a Court of Equity will 
compel an unwilling purchaser to accept. And as this is, speaking generally, the class of title which 
by the contract of sale itself, Equity will imply in the absence of special agreement as between vendor 
and purchaser, it would seem that it is this class and this class alone which the Government, who 
may as guarantors be considered as purchasers in effect, appear to be entitled to require. The 
Land Titles Commissioners too, it must be remembered, are invested by the Act with 
discretionary powers as to the acceptance or rejection of a tide, which must not be disregarded in 
the consideration of this question ; and the element of risk in any case may, it would appear 
from the Act, be left to their determination ; but risk is itself so often a question inseparable^ 
from legal considerations, that it would obviously be inexpedient that applications having that 
ingredient should be remitted to the arbitrament of non -professional persons. In the neigh- 
bouring Colony of Victoria, where a system of land transfer and registration of title, in the 
main similar to our own, has long been established, the Commissioner of Titles is content with 
what are there described as " substantially good** titles ; but it is not therefore to be inferred that 
he would commit the Victorian Government to mere " holding titles**; and even if it be the 
practice of the department in Victoria to issue certificates of tide to applicants who may be unable 
to disclose a good, much less a marketable tide, yet there is some justification in the Victorian 
Statute for such a practice which is entirely absent from our Act. That justification is implied 
by the power given to the Commissioner of Titles to demand an additional indemnity for imper- 
fect titles ; or, in other words, to compel the applicant to contribute to the assurance fund — (in that 
Colony the same as with us) — " such an additional sum of money as the Commissioner shall 
'' certify under his hand to be in his judgment a sufficient indemnity, by reason of the non- 
« production of any document affecting the title, or of the imperfect nature of the evidence of 
"title, or against any uncertain or doubtful claim or demand arising upon the title.** The 
Government of this Colony guarantees titles on the payment once for all of id. in the £,OTji^ 
part of the declared value of the land applied for. Thus, the title to a property the value of 
which is declared to be i:'20,ooo, is, if the title be accepted, insured for the consideration of 
20,000 half-pence, or £41 13s. 4d. That consideration is obviously ridiculously incommensurate 
if the Government be supposed to accept " risky** tides. Risky tides, like risky policies of 
marine or life assurance, can only be justified on the ground of adequate premiums being in every 
case charged. But who is to measure the probability in £ 5. d. of this or that cestui que trust 
setting aside a particular sale — of an ignored remainderman enforcing his claim for deprivarion of 
estate against the assurance fund — of an executor selling the estate under an implied charge of 
debts — or of a presumed claim as heir-at-law being successfully impeached— and in every case to 
the prejudice and perhaps in some to the utter annihilation of the accepted title ? Moreover, the 
acceptance of risky policies at all is excused rather than justified by the pressure of compcdtion. 
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of title, the qualification to be so stated in the body of the certificate 
as to except from itis indefeasibility any estates, interests, or rights 
which may be claiAed by any person under a certain named 
instrument, or instruments, or anterior to a specified date. (*) 

• 

We now pass fi-om the special consideration of the Real Property 
Act to the general body of Property and Conveyancing Acts com- 
prised in this volume. Apart from the Statute of Charles the 
Second,(<») which converted all the ancient tenures (with a few excep- 
tions) into free and common socage, land in this Colony could not, in 
the nature of things, be holden by any other than the same fi-ee tenure. 
And our system of conveying freehold and other interests in land, 
and of dealing with it generally, has naturally enough followed, up 
to a certain point, in the well-beaten track of English convey- 
ancing, so far as that system was capable of application in the 
Colony. Accordingly, our conveyancers have for nearly a century 
adopted the old Common Law Assurances as well as those which 
operated under the Statute of Uses. Of the former class the Feoff- 
ment was once a favourite form of .conveyance, and indeed it is even 
now 'occasionally adopted; of the latter class the Bargain and 
Sale, and Lease and Release, were for long the accepted modes of 
transfer. The extraordinary assurance by Fine and Recovery, 
was, however, never introduced, probably because the proceed- 
ings connected with the levying of a Fine and the suffering of a 
Recovery were both costly and complicated, and because the 
curious judicial fictions on which those proceedings in the English 
Court were based could not be well imitated in our Court, and also 
perhaps because estates tail were never so common in this Colony 
as to require any very special provision ^o be made for barring 
them. As Fines and Recoveries were never known to our Law, so 



The StatCi however, has no competitors in its monopoly of Insurer of "Titles. From these con- 
siderations alone (which in no sense pretend to exhaust the subject) it would appear that the prac- 
tice of the department in this Colony of refusing all titles but such as are unexceptionable from an 
equitable point of view, is justified by sound principle, as it most certainly has been justified by 
the test of experience, for the result of the latter criterion discloses the extraordinary fact that not 
a single claim has been successfully made (and only one made at all) against the assurance fund 
during a period of more than fourteen years. 

(*) Several of the matters above indicated as deserving of consideration by the Legislature 
have, in fact, been dealt with in a Bill which was recently introduced in and passed through the 
Legislative Assembly by Mr. Terry. That Bill is now, (September, 1877) before the Legislative 
Council, but without much probability of becoming Haw during the present year. The publica- 
tion of this book was delayed for a considerable time with the view of including that Bill so soon 
as it should h^ve been passed into law. 

(<0 1 a Car. U. cap. 24. - 
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the English Act abolishing them(*) has never been adopted, and the 
provisions for acknowledgment contained in the Registration Act (') 
remain our only substitute for the elaborate ^stem established in 
England since 1834 by the Fines and Recoveries Abolition Act. 

The most important Acts concerning estates in land adopted 
by us from the English Statutes passed in the reign of William the 
Fourth, are without doubt the Dower,(») Inheritance,(*') Limitation 
of Real Property Suits, (') and Wills Acts. {^) And so far it cannot 
be said, that since the time when. Imperial Laws ceased to be 
operative in the Colony (25 July, 1828), we have been oblivious 
or careless of introducing into our Statute Book the most 
prominent English laws applicable to our condition. Adaptation, 
rather than a mere literal adoption of these laws, would perhaps 
have been the preferable course, but no doiibt the lawgivers of 
that period thought that any deviation from the Eftglish models 
was dangerous. A different opinion prevails at the present day ; 
but the experience which has created that opinion, it was, of 
course, not within the power of the last generation to forecast. 
From about the year 1840, the diligence exhibited by the Legisla- 
ture in assimilating our Property Law to that of England appears 
to have abated. In 1852, the 13 & 14 Vic. cap. 60 (a valuable 
enactment concerning property vested in Trustees or Mortgagees) 
was adopted ; but it may be said, with few exceptions, that since 
that year, very little English Property Law has been embodied in 
our Statute Book, the chief exceptions being Locke Kingf s Act, 
17 & 18 Vic. cap. 113, and 'the Acts known by the names of Lord 
Cranworth's and Lord St. Leonards' Acts {22 & 23 Vic. cap. 35, 
and 23 & 24 Vic. cap. 145) — ^the first-named Act having been 
adopted by our 19 Vic. No. i, and the last two by our Trust Pro- 
perty Act, 26 Vic. Nq, 12. It may be said that during the last .two 
decades we have been engaged in passing measures possessing at 
least the merit of originality; but this apology can hardly be 
maintained, at least in that branch of law which is now under 
consideration. The Real Estates of Intestates Distribution Act, 
which came into force in July, 1863, may certainly lay some claim 
to originality — (and it is indeed a well-meant, though insufficiently 

(«) 3 & 4 Wm. IV. cap. 174. 

7 Vic. No. 16. 

(?) 3 & 4 Wm. rv. c. 105 ; adopted by 7 Wm. IV. No. 8. 

P») 3 & 4 Wm. IV. c. 106 ; adopted by 7 Wm. IV. No. 8. 

f) 3 & 4 Wm. rv. c. 27 ; adopted by 8 Wm. IV. No. 3. 

(') 7 Wm. rv. and i Vic. c. 26 ; adopted by 3 Vic. No. 5. 
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elaborated measure) — ^but the Act which introduced the new 
Registration system in this Colony (26 Vic. No. 9), and the short 
amending Act passed in 1873, were almost literal copies of South 
Australian Acts. Indeed, the work of the transcriber in the first 
or principal Act has been so artlessly done that those sections of 
the South Australian Statute (No. 22y of i86i) which were most 
distinguished by faultiness of structure, perplexity, ambiguity, and 
a tendency to work mischief, have been reproduced in our 26 Vic. 
No. 9 with curious fidelity. (^) 

. The present is not an occasion when it is desirabte to institute 
a minute comparison of modern English' legislation on subjects 
concerning Real Property with otir own, but a very cursor3rcompa- 
rison discloses some extraordinary contrasts and some results which 
cannot be said to be altogether creditable to us as an English 
community. For example, we are still without any modem statute 
regelating the granting of Probates of Wills and of Letters of 
Administration — the Ecclesiastical Jurisdiction of the Supreme 
Court remaining" for these purposes exactly *as it was more than 
half a century ago— we are still without any Statute corresponding 
.with Lord Tenterden's Act, and therefore continue dependent on 
the Common Law in respect of titles to incorporeal hereditaments 
by'prescription — tenants for life or in tail without express powers in 

(^) In the compass of a note it is scarcely possible to specify all the sections of the Act which 
might be relied on to support the statement in the text. But mere enumeration without 
explanation would not avail much ; and explanation would in almost all cases demand more 
space than could be conveniently accorded. Two, however, of the " mischievous " sections 
referred to may be here noticed — the 39th and the 49th. The first of these sections enacts that 
no unregistered instrument shall be effectual to pass any estate or interest in land under the 
provisions of the Act. So that if a registered proprietor, by a written contract, agrees to 
sell land, acknowledges to have received the purchase money, and — without more — dies, 
Jtai contfact passes no estate or interest in the land unless it shall have been registered under 
the Act, although there be no question of priority involved. Can anything be conceived more 
alien from equitable principles, and more mischievous than such an enactment as this } 
Equally mischievous as to leases of land under the Act for less than three years is the 49th 
section. Such leases cannot be registered under the Act. What then become of the rights of a 
lessee (for say two years) under section 39 ? Could he enforce them ? In South Australia there 
has been a recent decision of the Supreme Court to the substantial effect that he could not, and a 
still more recent decision appasently determining that such a lease would not be invalid. The same 
' Court also decided in another case, to the dismay of many friends of the Act, that the conscience 
of a registered proprietor was not bound by equities under an unregistered instrument to which he 
himself was a party ! And the mischief is intensified by the feet that no mere contract can be 
registered under the Act : all that the party interested under the contract can do to protect his 
Interest is to keep a caveat on the file until the dealing shall be actually registered-T-a pleasant 
prospect in many cases of transmission of title by operation of law. Let that formal registration, 
if yt>o will, be a condition precedent to the right of the equitable owner, mortgagee, or lessee, to 
transfer or deal with the land — but provide for the right or equity to be registered^ at all events, of 
the man whose equity to the ownership, and therefore to registration as owner, is, in the case 
supposed, uDchallengeable. 
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the instruments creating their estates have still to apply to the 
Legislature for powers to grant long leases for agfricultural, 
building, or mining purposes ; whilst in England, for more than 
twenty years, under the powers contained in the Leases and Sales 
of Settled Estates Acts, such leases may, subject to certain 
prescribed conditions, be granted by owners of limited estates — 
there is absolutely no restriction whatever in this Colony on the 
barring of an estate tail, except the merely formal requirements of 
the Registration Act. In England the consent of the Protector of 
the Settlement has long been a condition precedent to the exercise 
of such a power. This valuable provision, as well as many others 
contained in the Act for the Abolition of Fines and Recoveries, 
are here unknown. Another extraordinary omission in our Real 
Property Code is that of the 8 & 9 Vic. cap. 106— the Real Property 
Amendment Act — in consequence of which many important ques- 
tions as to leases, reversions, feoffments, contingent remainders, 
&c., are still undetermined. And one very important change in con- 
veyancing, viz., the substitution of a simple Deed of Grant in place 
of the old familiar Lease and Release, would appear to have in this 
Colony, in consequence of this same omission/ so far as the convey- 
ance of an immediate freehold estate in land is concerned, ihe 
sanction only of usage in its support. So, in respect of the law of 
attendant terms, we are without the Satisfied Terms Act, 8 & 9 Vic. 
cap. 112; without any statute enabling tenants for life to improve the 
property of which they are in possession, such as the 8 & 9 Vic. 
cap. 56; without any Acts corresponding to the JEnglish Improve- 
ment of Land Act of 1 864, the Limited Owners' Residences Acts, the 
Lands Clauses Consolidation Acts, the Rents Apportionment Act of 
1870, the Partition Acts, the Married Womens' Property Act, the 
Vendors and Purchasers Act, and many other more or less recent 
English Statutes affecting the law of Real Property. No doubt the 

same complaint may be made in respect of other departments of 

• _ 

our Statute Law, and notably in that of Equity Practice and 
Procedure and the Law relating to Insolvency and Debtors. At 
the same time it must be admitted that much mischief and confusion 
have been caused by the indiscriminate adoption of English Acts. 
There can hardly be two opinions as to the mischief which has 
been sown by the irrational attempt to acclimatize in this Colony 
the English Statute of Limitations affiecting Real Estate. Another 
adopted Act teems with provisions relating to copyhold landsy and 
even the comparatively recent Wills Act contains sections relating 
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to Customary and Copyhold EstateSy while the Statute of Limitations 
just feferred to contains some very learned provisions in restriction 
of the right to t^coVet an advowsony which it is needless to say are 
jas inapplicable to this Colony as is the nineteenth section of the 
saihe Act, Which by the same absurd system of wholesale adoption 
is made to announce that no part of the United Kingdom of Grreat 
Britain and Ireland, &c., &c., shall be deemed to be " beyond the 
seas"-^^-an intrinsically ridiculous declaration when applied to 
countries separated by at least two oceans, but one nevertheless 
which it required, quite recently, a solemn decision of the Supreme 
Court to get rid of. » 

In the judgment of some who are well qualified to give an 
opinion, there will hardly be found an adequate remedy for this 
Very unsatisfactory state of things — the absence of beneficial 
Imperial laws fi-om our Statute Book, and the presence therein 
of exotic laws wholly unsuited to our eircumstances — ^until the 
Legislature shall consent to the creation of a permanent College 
or Commission of Jurists, whose duty it shall be to present to 
Parliament, fi-om time to time, well-designed and carefiilly-prepared 
groups of Consolidation Acts covering the entire domain over 
which our Statute Law ought to range. (') 

(^ The writer makes no apology for appending the following extract from the well-known 
Treatise on Representative Government by the late John Stuart Mill| because it is the statement 
by a master mind of the reasons for adopting some such expedient as that above suggested ; — 

" There is hardly any kind of intellectual work which so much needs to be done not only by 
experienced and exercised minds, but by minds trained to the task through long and laborious study, 
as the business of making laws. This is a sullicient reason, were there no other, why they can 
never be well made but by a committee of very few persons. A reason no less conclusive is, that 
every provision of a law requires to be framed with the most accurate and long-sighted perception 
of its cSka on all the other provisions ; and the law when made should be capable of fitting 
into a consistent whole with the previously existing laws. It is impossible that these conditions 
should be in any degree fulfilled when laws are voted clause by clause in a miscellaneous assembly. 
The incongruity of such a mode of legislating would strike all minds, were it not that our laws 
are already, as to form and construction, such a chaos, that the confusion and contradiction seem 
incapable of being made greater by any addition to the mass. Yet even noit, the utter unfimess 
of our legislative machiner^c for its purpose is making itself practically felt every year more and 
more. The mere time necessarily occupied in getting through Bills, renders I^liament more 
and more incapable of passing any, except on detached and narrow points. If a Bill is prepared 
fdiich even attempts to deal with the whole of any subject (and it is impossible to legislate 
properly on any part without having the whole present to the mind), it hangs over from session 
to session through sheer impossibility of finding time to dispose of it. It matters not though the 
Bill may have been deliberately drawn up by the authority deemed the best qualified, With all 
appliances and means to boot ; or by a select commission, chosen for their conversancy with the 
subject, and having employed years in considering and digesting the particular measure : it 
cannot be passed, because the House of Commons will not forego the precious privilege of 
tinkering it with their clumsy hands. The custom has of late been to some extent introduced^ 
vrfaen the principle of a Bill has been affirmed on the second reading, of referring it for considera* 

h 
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In conclusion, the writer wishes to state — ^but without any 
desire to avert unfavourable criticism — ^that the work of collecting 
materials for this volume has of necessity been assigned to such 
rare intervals of leisure as his official duties left at disposal. He 
is apprehensive, therefore, that much of that work will be found to 

tion in detail to a Select Committee ; but it has not been found that this practice causes much 
less time to be lost afterwards in carrying it through the Committee of the whole House : the 
opinions or private crotchets which have been overruled .by knowledge, always insist on giving 
themselves a second chance before the tribunal of ignorance. Indeed, the practice itself has been 
adopted principally by the House of Lords, the members of which are less busy and fond of 
meddling, and less jealous of the importance of their individual voices, than those of the elective 
House. And when a Bill of many clauses does succeed in getting itself discussed in detail, what 
can depict the state in which it comes out of Committee ! Clauses omitted, which arc essential 
to the working of the rest ; incongruous ones inserted to conciliate some private intcresti or some 
crotchety member who threatens to delay the Bill ;, articles foisted in on the motion of some 
sciolist with a mere smattering of the subject, leading to consequences which the member who 
introduced or those who supported the Bill did not at the moment foresee, and which need an 
amending Act in the next session to correct their mischiefs. It is one of the evils of the present 
mode of managing these things, that the explaining and defending of a Bill, and of its various 
provisions, is scarcely ever performed by the person from whose mind they emanated, who 
probably has not a seat in the House. Their defence rests upon some minister or member of 
Parliament who did not frame them, who is dependent on cramming for all his arguments but 
those which are perfectly obvious, who does not know the full strength of his case, nor the best 
reasons by which to support it, and is wholly incapable of meeting unforeseen objections. This 
evil, as far as Government Bills are concerned, admits of remedy, and has been remedied in some 
representative constitutions, by allowing the«Govcmment to be represented in either House by 
persons in its confidence, having a right to speak, though not to vote. 

If that, as yet considerable, majority.of the House of Commons who never desire to move 
an amendment or make a speech, would no longer leave the whole regulation of business to those 
who do ; if they would bethink themselves that better qualifications for legislation exist, and may 
be found if sought for', than a fluent tongue, and the faculty of getting elected by a constituency ; 
it would soon be recognised, that in legislation as well as administration, the only task to which 
a representative assembly can possibly be competent, is not that of doing the work, but of 
causing it to be done : of determining to whom or to what sort of people it shall be confided, and 
giving or withholding the national sanction to it when performed. Any government fit for a high 
state of civilization, would have as one of its fundamental elements a small body, not exceeding 
in number the members of a Cabinet, who should act as a Commission of Legislation, having 
or its appointed office to make the laws. If the lavirs of this country were, as surely they will 
soon be, revised and put into a connected form, the Commission of Codification by which this is 
effected should remain as a permanent institution, to watch over the work, protect it from 
deterioration, and make further improvements as often as required. No one would wish that 
this body should of itself have any power of enacting laws; the Commission would only 
embody the element of intelligence in their construction ; Parliament would represent that 
of will. No measure would become a law until expressly sanctioned by Parliament; and 
Parliament, or either House, would have the power not only of rejecting but of sending back 
a^ill to the Commission for reconsideration and improvement. Either House might also 
exercise its initiative, by referring any subject to the Commission, with directions to prepare 
a law. The Commission, of course, would have no power of refusing its instrumentality 
to any legislation which the country desired. Instructions, concurred in by both Houses, to 
draw up a Bill which should effect a particular purpose, would be imperative on the Commis- 
sioners, unless they preferred to resign their oflioe. Once framed, however. Parliament should 
have no power to alter the measure, but solely to pass or reject it ; or, if partially disapproved of. 
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be faulty. If, however, those inquirers who may detect errors, 
whether of omission or commission, will inform him of such 
discoveries, he will feel under great obligations to them, and will 
atone for his shortcomings in the next edition of the book. 

A. O, 

September y 1877. 



remit it to the Commission for reconsideration. The Commissioners should be appointed by the 
Crown, but should hold their offices for a time certain, say five years, unless removed on an 
address from the two Houses of I^liament grounded either on personal misconduct (as in the 
case of judges), or on a refusal to draw up a Bill in obedience to the demands of Parliament. At 
the expiration of the five years a member should cease to hold oflice unless reappointed, in order 
to provide a convenient mode of getting rid of those who bad not been found •qual to their duties 
and of infusing new and youngec blood into the body. 

" The necessity of some provision corresponding to this was felt even in the Athenian 
Democracy, where, in the time of its most complete ascendancy, the popular Ecclesia could pass 
Psephisms (mostly decrees on single matters of policy), but laws, so called, could only be made or 
altered by a different and less numerous body, renewed annually, called the Nomothetse, whose 
duty it also Mras to revise the whole of the laws, and keep them consistent with one another. In 
the English Constitution there is great difficulty in introducing any arrangement which is new 
both in form and in substance, but comparatively little repugnance is felt to the attainment of 
new purposes by an adaptation of existing forms and traditions. It appears to me that the means 
might be devised of enriching the Constitution with this great imprmement through the machinery 
of the House of Lords. A Commission for preparing Bills would in itself be no more an inno- 
vation on the Constitution than the Board for the administration of the Poor Laws, or the Inclosure 
Commission. If, in consideration of the great importance and dignity of the trust, it were made 
a rule that every person appointed a member of the Legislative Commission, unless removed from 
office on an address from Parliament, should be a Peer for life, it is probable that the same good 
sense and taste which leave the judicial functions of the Peerage practically to the exclusive care of 
die Law Lords, would leave the business of legislation, except on questions involving political 
principles and interests, to the professional legislators ; that Bills originating in the Upper House 
would always be drawn up by them ; that the Government would devolve on them the framing of 
all its Bills; and that private members of the House of Commons would gradually find it 
convenient, and likely to facilitate the passing of their measures through the two Houses, if 
instead of bringing in a Bill and submitting it directly to the House, they obtained leave to intro- 
duce ft and have it referred to the Legislative Commission. For it would, of course, be open to 
the House to refer for the consideration •of that body not a subject merely, but any specific proposal 
(St a Draft of a Bill in exUnso, when any member thought himself capable of preparing one such 
as ought to pass ; and the House would doubtless refer every such draft to the Commission, if only 
as materials, and for the benefit of the suggestions it might contain : as they would, in like manner, 
refer every amendment or objection, which might be proposed in writing by any member of the 
House after a measure had left the Commissioners' hands. The alteration of Bills by a Committee 
of the whole House would c^ise, not by formal abolition, but by desuemde ; the right not being 
abandoned, but laid up in the same armoury with the royal veto, the right of withholding the 
supplies, and other ancient instruments oQx>litical war&re, which no one desires to see used, but 
no one likes to part with, lest they should at any time.be found to be still needed in an extraor- 
dinary emergency. By such arrangements as these, legislation would assume its proper place as 
a work of skilled labour and special study and experience ; while the most important liberty of the 
nation, that of being governed only by laws assented to by its elected representatives, would be 
fully preserved, and made more valuable by being detached from the serious, but by no meant 
unavoidable, drawbacks which now accompany it in the form of ignorant and ill-considered 
legislation.** — Representative Government, pp. 97-103. 
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Page 5. Note (3), dele "a" before **real estate." 

27. Side-note to sec. 79 thonld read " Registrar to execute baigain and sale. *' 

48. In note (18) for " with" about £4,000 read *• worth" about de4,000. 

70. In first line of note to Mortgages, instead of ** svh" title, &c., read "under" title, Ac. 

„ 80. In line 32 of note, read " have" instead of ** having. " 

87. Side-note to sec. 6 should read *' Provisions of Act to apply to Executors in case of 
partial intestacy, and to Curator of Intestate Estates. " 

101. In side-note to sec 70, for " Province" read ** Colony." 

111. Sec. 116, line 2, for " except" read " excepted." 

145. Sec 21, line 4, for "or "read "on." 

154. Sec 26, lind 2, insert comma after " survived " and deU comma after " deaths." 

„ 168. Side-note to sec 25, for "mortgagor's" rights of action read "mortgagee's" rights of 
action. 

>, 189. Sec. 29, line 9, dele comma after "issue." 

„ 202. line 12 of foot-notCi dele " following" and insert " accordingly." 

y, „ line 13, after " 174," that part of the note commencing from "Plaintiff" should have 
formed a new paragraph. 

„ 210. line 8, dde the words within [ ] and insert " See Annie Joachim's case, p. 202, 

wfpro." 

^, 224. Dele the last foot-note 

Some of the following cases were accideXitally omitted to be arranged under their respective 
sections in the body of the work, and others have been decided while it was passing through the 
press : — 

Inheritance, — Sec. 2, p. 46, add Badham v. Shiel, reported 7 Jur. N.S., pt. 2, p. 609 — In that 
case theCourt (Wise, J. , disaentiente) decided an important point on the Inherii^ce Act, 3 k 4 Wm. IV. 
c 106, adopted in N.S. W. by 7 Wm. IV. No. 8. The plaintiff brought an action on a covenant 
against the grandson of one Mary Cannon, deceased, the covenantor, as her heir-at-law — Mary 
Cannon having, it was admitted, herself inherited the lands in question from her father, Thomas 
Bradbury, who was the first purchaser. The defendant pleaded that he had not any lands b^ 
descent tram the said Mary Cannon. The plea was held bad. {This decision has at least the merit 
of avoiding an injustice ; and although at first sight hardly reconcilable with the declaration in the 
Inheritance Act that "tn eveiy case descent shall be traced from the purchaser," yet draws a 
snbetantial distinction between the tracing of descent Ji'<ym the purchaser for the purpose of 
determining a rieht of inheritance, and the tracing of descent from the same person, but through an 
intermediate heir, for the purpose of fixio^ a liability on the heir of such intermediate heir in 
respect of a bond. In other words, A who mherits lands from his grandmother B, who herself 
inherited from her father C, the first purchaser, shall not escape liabmty on B's bond, by a plea of 
riens per descent, to be set up by tracing descent from C, and ignormg descent through B, the 
obligor. — Ed.] 

Beat Property Suits Limitations. — Add as note to sec 2, p. 75— The evidence of possession 
was that of a person who was on the land (which it appears was unenclosed forest land) twenty- 
four years previously, and who allowed his cattle to graze over it. He could not give any boun- 
daries of the land except a creek on one side of it. Per Curiam (Martin, C. J., Hargrave and Faucett, 
J. J.), on motion for new trial : — " Any possession upon which an action of trespass may be main- 
tained is sufficient to give a title under the Statute of Limitations. But the possession • must 
be coextensive with the property daimecl, and here there is no evidence of the extent of the occu- 
pation. Thejarazing must be a grazing with the owner's intention, and not a mere trespassing by 
the cattle There must be evidence of the user of the land with the intention of using and occupy- 
ing it. Here there was no evidence of the number of the cattle and no description of the land 
taken up." — Tllidge and another v. Leary and another, 1, Knox, S.C. Cases, 139. 

Real Property Act, — ^Add as^note to section 40 : Sempill v. Jarvis, 6, S. C. R., Eq. 68 ; and 
on appeal, ibidf p. 74. In this case the important question, whether by mere registratiiHi under 
the Keal Propertv Act a registered proprietor can avail himself of the provisions of the 40th 
section of that Act so as to set nd of equities attaching to him in relation to the land so 
registered, was determined in the negative The facts of the case are fully set out in the note to 
the report, and in the judgment of the Primary Judge which is given in extenso: Per 
Hargrave, J.— ^"It was contended at the argument, that the defendant's proceedings under the 
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Real Property Act are sufficient to protect the defendant's purchase, he having obtained from the 
Crown (through the alleged agreement with Sheppard) a grant to himself of the fee simple and 
le^ estate in this land, this grant beins dated 27th June, 1866, and being duly registered and 
also duly recorded and enrolled on ^e 3rd July, 1866, both grant and recristration therefore being 




equity' ^ ^ ^ __ 

land under that Act is enabled by such registration alone to get rid of and set aside ^1 equities 
whatever residing in himself in relation to such estate, although even (as in this case) a statutory 
equity in favour of an insolvent's creditors, and although admitted by the answer, or satisfactorily 
established by evidence, as binding on the conscience of the defendant up to the present time. Now 
it seems to me that such a construction of the Real Property Act cannot be supported, either by 
any argument or any principle^ For, first, no one can arsue that the Real Property Act was 
intended, "per se, to alt^ and abolish by implication the whole law of trusts ; also, to confound the 
distinction between legal ana equitable estetes, as well as to abolish all the eauitable docrines 
relating to trusts and to notice, and, consequently, to set aside all the rights and interests of all 
cestui que trusts, claiming either by admissions or proofs i^;ainst trust^ to have their various 
existing and equitable interests maintained and enforced by decree of equity whenever necessary. 
Neither this, our colonial statute, nor the analogous statutes in England, Ireland, and other colonies, 
could possibly have been intended, per se, to defeat all cegtui que trusts, and to deprive all other 
parties of all their lawful rights in Courts of Equity. For example, why should not the trustees of 
a settlement, or of a will, obtain all the real advantages provided by this Act as to the legal 
estate — ^by registering their title to such legal estate, and rendering such title to the legal estate 
indefeasible as provided by the Act ; but why should the trustees uiereby destroy all the equities 
vested or admitted to be vested in themselves on behalf of their cestui que trusts. In the second 
place, I cannot admit for an instant that these Real Property Statutes were intended to enable the 
trustees of legal estates, with full knowledge and notice of such trusts, by mere registration of 
their title to the legal estate, and .obtaining a certificate of such title, to get rid of all their trusts, 
whether open or secret, and whether for good consideration, for volimtary consideration, or other- 
wise, then le^;ally existing as against the trustees themselves and their legal estates ; and which 
except for this registration of title would b^ admitted or proved to be enforceable against the 
trustees bv suit in Equity. Thirdly, the section 80 of this statute as to permitting notices of 
trusts to DC entered in the registry, and many other sections of the statute, may be cited as being 
wholly at variance with any such interpretation as contended for by the defendant. Fourthly, 
it seems to me that if a Court of E<|uity should give to the statute any such interpretation of this 
enactment, its most useful, beneficial, and valuable provisions would become the means of the 
grossesMrauds, and would cause a needless and' complete repeal of all equitable Jurisdiction in the 
enforcement of all trusts whatever ; a construction the more absurd, because the Equity jurisdiction 
was invoked, as in this case, not in any degree to set aside the indefeasible title or certificate of the 
trustee, but only to render such title or certificate available for all lawful equities afiecting such title 
or certificate. Fifthly, I am also of opinion that the 118th section, as to protection of the hom% fide. 
purchasers and mort^gees when obtaining their title from the owner of the certificate without 
fraud, is very stron^y confirmatory of this construction of the previous sections of the statute as 
being the only construction consistent with the rights of property, with the rules of justice and 
equity, or with any reasonable interpretation of the intention of the Legislature. I am quite clear, 
therefore, that tiie Real Property Act affords to this defendant no protection against the decree 
prayed by the defendant's bill, which decree I, therefore, now make ; ana the defendant, having set up 
an mequit^ble defence to the bill, must pay the defendant's costs up to and including the hearing of 
the cause ; but the decree will be so drawn as to protect the defendant's rights as mortgagee, and 
idso to give him a lien for the payment of the purchase money." An appeal to the full Court from 
this decree was dismissed with costs. 

Ss. 55, 56, and 57. — ^Notice of default precedent to sale of mortgaged land. See Ex parte 
IlassaU and another, 10, S. C. R., 292, in wmch case it was decided by a majority of the Court 
(Stephen, C. J., dissentiente) that the Registrar General is entitied to the production of proof, not 
only of default of payment of the principal sum, interest, Ac.*, secured by the mortgage, for the space 
of one calendar month as prescribed by the 55th section, and of the continuance of such default for 
a like period as required by the 56th section that is to say, of two months' default after the due 
day of payment — ^but also of proof under section 57 that such default continued up to the day of mU 
of the mortgaged property. 

In Campbell v. The Commercial Banl% 2, Knox, S. C. C, 240, it was held that a demand of 
more than was actually due, made by the mortgagee under section 55 of the Real Property Act, does 
not vitiate the notice to pay given under that section. 

Add, also, as note to sec. 92, p. 105 : The following case, on appeal from the Supreme 
Court of Victoria, reported 2, L. R., P. C. A, 110, may oe referred to with advantage m the 
construction of section 92 of the Real Property Act : — "On the 2ud of January, 1872, B's transferror 
presented for registration under the Transfer of Lands Statute, transfers of certain lands; and 
on tiie 2lBt of tiie same month B obtained registration of the transfer and the usual certifi- 
cates of titie. More than three months previously, viz., on the 20th of October, 1871, a copy of 
a writ of fieri facias (which had been issued by the Supreme Court in an action against the said 
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tnmaferror) was served on the appellant nnder^section 106 of the said statute, specifying the said 
lands as 'the lands sought to be affected thereby/ and was by the appellant duly entered. On the 
5ih of January, 1872, a copy of an alias fieri facias in the same potion, with a statement specifying 
the same lands as the lands sought to be affected by such writ, was also servied on the appellant. 
On tiie 2nd and 28th of March, 1872, transfers of the same lands from the District Sheriff to 
tiie respondttit under the alias writ were lodged for registration with the appellant, who refused 
to register them or to issue certificates of title. Heldy on petition by the respondent under section 
135 of the said statute, that the appellant was risht in such refusal. B had, previously to the 5th 
of Januaiy, 1872, acquired a title to the lands which could only be defeated by a Sheriff's transfer 
of them m pursuance of the original writ ; and as the respondents' transfers were in pursuance 
of the dUas writ, and were made at a time when, according to the statute, no valid transfer could 
have been made in execution of the original writ, the appellant was right in completing B's 
title by registration on the 2l8t of Janizary. Per Curiam. — *The policy of the Legislature in 
framing* thSi section was obviously to prevent titles from beins affected by the operation beyond 
a limited time of unexecuted writs of execution as charges on the land, and to reconcile the rights 
of a judgment creditor with those of a purchaser for vuue whether with or without notice. Both 
objects are effected by compelling the creditor to proceed within a limited time to enforce an 
execution by actual sale of the land affected thereby.* — Registrar of Titles v. Paterson." 

S. 107. — ^With reference to Ex parte Pennington and otJiers, 13, S. C. R., 305, cited at page 109, 
post, it will be useful now to consider the more recent decision, on the application of the same 
parties, but as to a different parcel of land, reported in S, M, Herald of September 6, 1877. The 
judgment of the Court in the latter case would appear jto be, that the effect of the Underwood Estate 
Acts was to vest in the statutory triisfcees the estates of James Underwood, freed from the trusts of 
his will as well as from any incumbrances created by the beneficiares thereunder, but not freed from 
any incumbrances created by the testator or the trustees ; that none but the latter class of incum- 
brances, therefore, should be investi^ted by the Examiners for the pur^se of being noted on the 
certificate of title as directed by the Court in the former case. This decision seems also to determine 
the following points under the Real Property Act : — 

1. Under the 22nd section of that Act a judgment of non pros, signed by applicant has the same 
effect in disposing of a caveat, as a *' decision" of the Court. 
. 2. But where a caveator had, under the 23rd section, taken proceedings by issuing a writ, which 
writ had been from time to time renewed, although, as it appeared, it had never been 
served on the applicants, and although no proecipe had been filed at the dates of such 
renewal, the Court held by majority (following Ex parte Macintosh, 10, S. C. R., 146, post, 
' p. 104) that the caveat in that case had not been abandoned by a delay of more than fifteen 
months in prosecuting proceedings, and must be removed by an application imder the S2nd 
section of the Act, and not be dealt with in an application under the 107th section. (The 
caveator was represented by counseL ) 

Real Estate of Intestates DistribtUion. — Add as note to sec. 2, page 86 : "See The Queen v. 
lyicison, 8, S. C. R., pp. 13, 14, ubi per Curiam, — 'We think that the natural and indeed the 
nnavoidAble conclusion to be deduced from these words is, that the Legislature which had by the 
first section transferred the succession to the real property of an intestate from his heir-at-law to his 
personal representatives, intended by this second section to give the property so transferred all the 
qualities of personal assets — to impress it by law with the character of personalty for all purposes, 
m>m the momeut of the intestate s death — and to make it undistinguishable in the hands of the 
personal representatives from other personal assets. Such property is thus, in fact, converted by the 
statute, while in the hands of the personal representatives, into personal estate'. " 

Crown Lands Alienation Act 0/I86I, ss. 13, 18, and 19. — The plaintiffs lodged an application for 
a Mineral Conditional Purchase under s. 19 of the *' Crown Lands Alienation Act of 1861,'' of lands 
described as follows : "County of Bathurst, parish of Bracebrid^e, 40 acres, about 1 mile e^ of road 
from Spring Vale to James Park, and about a mile in a southerly direction from Markham & West's 
copper lease— to be taken as marked by applicants. " Certain land not in the parish mentioned, and to 
the north of Markham k West's copper lease, was marked by the applicants, and was being worked by 
them at the time of the application. Held {per Sir James Martin, C. J., and Sir W. Manning, J. — 
Hargrave» J., dissentiente), that without the words "to be taken as marked," the description ^\a8 
void for uncertainty ; but that with those words it was capable of being rendered certain, and that 
the Judge was justified in leaving the question of identification to the jury : Per Hargrave, J. — 
The description, without the words referring to the marking, was a sufficient compliance with iLe 
requirements of s. 18. Held also, that the words "to be taken as marked" controlled the incon- 
sistent words of the description. After the plaintiffs' application a mineral lease of the same land 
was granted to the defendants, who ejected the plaintiffs. Before the expiration of three years from 
the date of the application, the plaintiffs went to the office of the Minister of Lands and were told 
by a derk there that it was useless to tender the balance of the purchase money. The plaintiffs, 
consequently, did not pay it into the Treasury. In an action of ejectment brought by the plaintiffs 
against the aefendants, it was objected that the land had reverted to the Crown under s. 18 upon the 
default of the plaintiffs in the payment of the balance. Held, that the plaintiffs were entitled to 
maintain ejectment, because — (1), per totam Curiam, the land does not revert under s. 13 until the 
Crown has made a declaration of forfeiture-; (2), per Sir James Martin, C. J., and Sir W. Manning, J., 
because the Crown hact dispensed with the tender of the balance by wrongfully issuing a lease and 
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repudiating the plaintiff' title, and by the statement of the officer in the Lands Department that A 
tender would be useless. — Martin and others ▼. Baker and others. Supreme Court, 5th September, 
1877. (Ex relatione Geo. Knox. ) 

Page 59, Insolvency, 25 Vic. No. 8, sec. 7. — See Sandeman v. J^ohinson, reported in S. M, 
Herald,, 7 September, 1877 — The Official. Assignee of an insolvent sold by private contract an 
engine and fittings belonging to the estate of insolvent, but the Chief Commissioner declined to 
approve of the sale. Held, that no property in the engine, &c., passed to the purchaser (the 
defendant), because under tiiis section no sale by private contract by an Official Assignee has any 
validity unless the assent of the Chief Commissioner has been first obtained. 

a 

Page 80, Real Property Suits Limitation, — Add to n«te of the case Lain^ and others v. Bain 
and others — The second new trial was held before Sir James Martin, C.J., m May, 1877, and a 
verdict was found for the defendants as to the homestead paddock in which Worrall's nut stood, and 
for the plaintiffs as to the residue of the grant. On a motion for a rule nisi for a new trial,, on the 
ground of misdirection, the Court (Faucett, J.,dissentiente) refused the rule. Sir James Martin, C. J.« 
had directed the jury that the evidence of any acts of possession done subsequently to the commenoe- 
ment of the period of twenty years before action brought was immaterial ; that for the purpose of 
shewing a possessory title, the same particularity was required in defining the area and boundaries of 
the land as would be required in showing a title under a deed of conveyance ; that certain acts, such 
as putting up fences, &c., did not amount to possession, unless done with the intention of excluding 
all comers from the hmd. — 2, Knox, S. C. C, p. 264 ; see also S. C. on motion to appeal to the Privy 
Council, ib,, p. 284. 

Page 255, Index, Real Property Act add '* Power c/ Appointment may be created or executed 
by a registered proprietor imder 85th section^ p. 104." 
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ACTS SHORTENING ACTS. (*) 

16 Yic. Na 1. An Act for shortening Acts of the Legislative Council. 

[26th July, 1852.] 

Bb it enacted and declared by His Excellencr^ the Gbremor of New South Wales, by 

and with the adyice and consent of the LeeiBJatiye Council thereof, as follows — ^^^ ^^ ^l^^ 

1. Ereiy Act of the said Gk>yemor and Legidative Council of New South Wales, to Governor and 
be passed after the commencement of this Act, may be altered, amended, or repealed in Council nuiy be 
the same Session of Council, (f) any law or usage to the contrary notwithstancUng. UwMme^^wlon 

2. Such Acts shall be divided into sections, if there be more enactments than one. Acta to be divided 
which sections shall be deemed to be substantive enactments, without any introductory wi^ouTin^ 
words. ductoiy words. 

8. All Acts of the Gh>Temor and Legislatiye Council (f) of New South Wales, including Reference! to 
prospectiye enactments, may be referred to by the term " Act of Council" ; and when ^JJlta *"**^*^ 
any Act of Parliament, or any former Act of Council, or any section therein, shall be 
referred to in any Act» it shall be sufficient to cite the same by the year of the reign in 
whidi such Act was made, and the chapter or number of such Act, and the number of 
such section, without reciting the title of such Act or the proyisions of such section so 
referred to ; and the references in all cases shall be made according to the copies of such 
Acts printed by the Goyemment Printer : Provided that, where it is only mtended to 
amend or repeal a portion only of a section, it shall still be necessary either to recite 
such pOTtion, or to set forth tne matter or thing intended to be amended or repealed. 

4u Wherever any Act shall be made rep^ding in the whole or in part any former Repealed 
Act, and sabstitutmff some provision or provisions in lieu thereof, such provision or pro- «"*«*'»«'»*•• 
visions so repealed shall remain in f oroe until the substituted provision or provisions 
shall come mto operation by force of the last-made Act ; and such repeal shall not, 
without express words, affect any act, matter, or thing commenced to be done under the 
repealed Act, but the same may be continued under the said repealed Act, unless the 
provisions of the repealing Act shall be adapted to such continuation. ({) 

6. Every Act made after the commencement of this Act shall be deemed and taken to* All Acta to be 
be a Public Act, and shall be judicially taken notice of as such, unless the contrary be J^*" "* 
expressly provided and declared by such Act. 

6. In all Acts, words importing the masculine ffender' shall be deemed and taken to Interpretation of 
include females, and the singular to include the pmral, and the plural the singular, unless ^^^° 
the contrary as to gender or number is expressly provided ; and the word ** person" or 
*' party" to include bodies politic or corporate as well as individuals, if the context be 
applicable thereto ; and tiie word " montn" to mean calendar month, unless words be 

adaed showing lunar month to be intended ; and the word *' land" shall include messuages, 
tenements, aim heoreditaments corporeal or incorporeal of any tenure or description, and 
whatever may be the estate or interest therein, unless where there are words to exclude 
houses and buildings, or to restrict the meaning to tenements of some particular tenure, 
or to some particular estate or interest ; and the word " estate" shall include any estate 
or interest, ohai^, rif ht, tide, daim, demand, lien, or inctunbranoe at Law or in Equity, 
unless a more Imited meaning is indicated by the context ; and the words " oath," 
"swear," and ** affidavit," shaU include affirmation, dechiration, affirming, and declaring 
in the case of persons by law allowed to declare or affirm instead of swearing. 

7. Whenever the word ** Her^' or " His" Majesty shall be used in any Act, the same Meaning of the 
•hall bo taken to include the Successors to the Crown of England j and whenever the SSty,"*' 
word "Governor" shall be used, the same shall be construed to mean the Governor or «• Ooveroor,** fto. 

(•) It has been thought advisable to print these Acts in exienso, although many of 
the sections contain provisions not akin to the subjects treated in this oolle<^on, 
(t) See 22 Tic No. 12, s. 1, poH, p. 3. 
(t) See 28 Tic. No. 12, s. 4^po9t, p. 8. 
A 
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other person for tlie time being lawfully administering the Goyemment of this Colony ; 
and whenever any person holdmg or occupying a particular office or position shall be 
mentioned or referred to in general terms, such mention or reference shall be taken to 
include all persons who shall at any time thereafter occupy for the time being the said 
office or position, unless a contrary intention shall appear. 
Words " In for g. When any officer or office is referred to in any enactment, the same shall be taken 
of New S<S^°^ ^ ^^^^ ^ *'^® officer or office of the description designated within and for the Colony of 
Wales" to be New South Wales ; and all reference to localities, jurisdictions, and other matters and 
implied. things shall be taken to relate to such localities, jurisdictions, and other matters and 

things within and of the said Colony, unless in any such case the contnury shall appear 
to have been intended by the Legislature. 
Power to appoint 9. Whenever power shall be given by any Act to Her Majesty, or to the Gh>vemor of 
implies power to ^-^^ Colony or to any officer or person to make appointments to any office or place, it 
appoiM,^c. shall, unless there are words to show a contrary intention, be intended that such power 
shall be capable of being exercised from time to time as occasion may require, and that 
Her said Majesty and the said 6K>vemor or such officer or person shall have power to 
remove or suspend the person appointed, and to appoint permanently or tempon^y, as 
the case may require, another person in his stead, or in the place of any deceased, sicf, or 
absent holder oi such appointment. 
From time to iq. Whenever power shall be given to do, perform, or submit to any act, matter, or 

^ thing, such power shi^ be capable of being exercised from time to time as occasion may 

require, unless the nature of the thing or the words used shall indicate a contrary 
intention. 
Power to revoke 11. In every enactment whereby power shall be given to any officers or persons to 
and alter rules make any rul^s, orders, or regulations, it shall be implied that such officers or persona 
to beiSerred"* ™*y revoke, alter, or vary the same from time to time, as occasion may require, unless 
from power to the terms used, or the nature and objects of the power, shall indicate that such power 
make them. jg intended to be exercised finally in the first instance. 

Power to admin- 12. Whenever any Court, Jucfge, Justice, Officer, Commissioner, Arbitrator, or other 
tapliS^from Person shall be authorized by law, or by consent of parties, to hear and determine any 
power to hear matter or thing, such Court, Judge, Justice, Officer, Commissioner, Arbitrator, and other 
and determine, person shall have authority to receive and examine evidence, and are hereby empowered 
to administer an oath to, or take an affirmation from, all such witnesses as are legally 
called before them respectively. 
False oath or 18. In all cases in which an oath or aflirmation shall be authorized to be administered 

^^u«tion ^' ^ taken, any false evidence given by a party to whom stush oath shaU have been admin- 
punishable, istered, or who shall have made such affirmation, shaU be deemed to be a misdemeanor, 
and punishable as peipuiy ; and in all cases where a solemn declaration shall be required 
to be taken or authorized to be received, a false declaration made by any person shall be 
deemed to be a misdemeanor and punishable with fine or imprisonment at the discretion 
Qi the Court before which such misdemeanor shall have been tried. 
All Judicial ^^ 14. Whenever by any Act any penalty, fine, or forfeiture is made recoverable before, or 
on^ujticra tobe ^ anthorized to be imposed by or before, any Justice or Justices of the Peace otherwise 
exercised sum- than in General or Quarter Sessions, and whenever by a^ Act a Justice or Justices ia or 
marily. ' are empowered to hear and determine otherwise than in Greneral or Quarter Sessions, any 
matter, or to make any order, or do any act of a judicial character, such Act shall lie 
taken to empower such Justice or Justices to adjudicate, order, and act therein accordingly 
in a summary way ; and such Act shall be taken to have enacted that no conviction or 
order made by any Justice or Justices of the Peace under the authority of said Act, 
shall be quashed for want of form. 
Appropriation of 16. Whenever anv fine, penalty, or forfeiture shall be imposed or authorized to be im- 
pen^ee when posed by any Act of Council, such Act shall be taken to provide that the same when 
^ recovered shall be paid, one moiety to Her Majesty, Her Heirs, and Successors, for the 
public uses of this Colony, and in support of the 6K>vemment thereof, and that the 
tame shall be applied in such manner as may from time to time be directed by any Act 
or Acts of the Governor and Ledslative Coimoil of New South Wales ; and that the 
other moiety thereof shall be paid to the informer or person prosecuting or suing for the 
same, imless the Act imposing the said fine, penalty, or forfeiture shall otherwise direct. 
Who may in 16. Any fine, penalty, or forfeiture so imposed may be sued and proceeded for by any 
p^lties!'^ '^ person whomsoever, unless by the Act imposing the same such right to sue or proceed 
*^^ shall be expressly given to any officer or person by name or designation.* 
"No private Act 17. Whenever any Act of Council shaU be passed in the nature of a Private Act, and 
of Grown ot'**'*^ whereby the projwrty of any individual may be i^ected, nothing herein contained shall 
individuals not ^ deexned to affect the rights of Her Majesty, Her Heirs, or Successora, or of any bodies 
named. politic or corporate, or of any person exceptms those at whose instance, or for whoee 
especial benefit, such Act may have been passed and l^ose claiming by, through, or under 

* See as to Bemission of Penalties, 88 Vic. No. 18. 
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them ; hvjb all sooli rights sh^ll he deemed to he saved in any each Act, in the same 
manner as if a proriso for that purpose had heen expressly contained therein and enacted 
theiehy* 

18. This Act shall commenoe and take effect from and immediately after the passing CoinmeDoemeBt 
Uiereof . ^^ «* ^«^ 



22 Via No. 12. An Act to amend and extend the Act passed for 
shortening Acts of the Legislature. [7th October, 1858.] 

Whsrbas douhts have arisen whether the Act passed in the sixteenth year of Her PrsMnbls. 
Majesty's reign, intituled **An Act for shortening Acts of the LegulaUve CouncU" ^^^^ ^^ ^ 
extends to or wfll embrace Acts passed or to be passed by the Legislature as at present 
eonstttuted, and whether Acts commence by law {where no time is expressed) from the 
day of their reoeiying the Boyal Assent or at an earlier date, and it lb expedient to 
remore those doubts, and also to amend the said Act in some particulars : Be it there- 
fore enacted by the Queen's Most Excellent Majesty, by and with the advice and consent 
of the L^;islatiTe Council and Legislatiye Assembly of New South Wales in Parliament 
aseemblecC and by the authority of the same as follows : — 

1. The seyeral provisions of the said Act, applicable to Acts of Council, shall extend to Provisions of the 
eveiy Act passed or to be passed by the Legislature of this Colony for the time being, S^iAj} ^^^^^ 
however constituted, and tine term ** Session of Council " shall be taken to mean any menta ^'^^ 
Legislative Session. And eveiy Act passed in this Colony, by whatsoever Legislature, 

may be cited or referred to by the words " Act passed in this Colony," or by the term 
"Act of the Le^lature of New South Wales" : Provided that the word "Act " alone 
when used to mdicate an Enactment, shall equally be taken to mean an Act of the 
Legislature of this Colony, unless that construction be inconsistent with the context. 

2. Every Act heretofore or hereafter passed by the Legislature for the time being, Time of com- 
shall be deemed to have commenced and shall take effect on the day on which such Act ^^^ement of 
received or shall receive the Boyal Assent, imless a contrary intention be expressed 

therein. And the date purporting to be that of such Assent which shall appear on the 
copry of any such Act printed by the Ck>vemment Printer, or purporting so to be,'or 
which shall be printed on the copy of any such Act in the Gazette, shall be received for 
all purposes as evidence of the date of such Assent, and be judicially taken notice of. 

3. Provided, that every Act reserved for the sicmfioation of Her Majesty's pleasure Proviso, 
thereon, shall commence only on the day on which the fact of Her Maiest^s Assent Reserrsd Aets. 
shall be proclaimed by the Gt)vemor in the QazettCf or on such day thereafter, if any, as 

the Act itself shall have prescribed. 

4. The repeal of an Enactment by which a previous Enactment was repealed, shall not Repealod or 
have the effect of reviving such last-mentionea Enactment without express words : And ^^jjj^ enact- 
neither the repeal nor the expimtion of an Enactment shall affect any civil proceeding 
previously commenced under the same, but every such proceeding may be contmued, and 

every thmg in relation thereto be done in all respects as if the Enactment continued in 
foroe. 

6. Every Act amending an Act shall be construed with the amended Act and as part Amending Acts, 
thereof, unless the contrary be declared in the amending Act. 

6. The word "Gazette** used in this or any other Act shall be understood to m.ean the S'^J'Ji^- 
New Sonih Wales Oovemment Gazette, and the words '' Petty Sessions'' shall be under- T^^''o^«t<i^ 
stood to mean the Justices of the Peace assembled at any Court of Petty Sessions, or and "Petty 
sitting in Sessions not being any General or Quarter Sessions. And every Proclamation Sessions.'* 

or order by the Governor, with the advice of the Executive Council, whether before or 
after the passing of this Act, made or puiporting to be made in pursuance of any Act or 
Sti^te and published in the Oatette, shall be judicially taken notice of. 

7. Li aQ mdictments and informations, and all pleadings and proceedings, civil or Term *' A^ ** or 
criminal, the word " Statute," or the word ** Act," used to indicate an Enactment, shall " Statute.* 
equally be taken to mean and include an Act of the Imperial Parliament, or an Act of 

the Legislature of this Colony,-^-as the context or the case may require. 

8. Where in any enactment passed after the present Session, a power is conferred on When a power Is 
any ofDcer or person by the word " may," or by the words " it shall be lawful," or the JS^S^*^"** 
wcnrds " shall and may be lawful," applied to the exercise of that power, such word or 

words shall be taken to import that the power may be exercised or not at discretion i but 
where the word " shall " is applied to the exercise of any such power, the construction 
■hall be that the power conferred must be exereised. 

9. Whenever a power is conferred or duty imposed by any Act upon any person by ForproteotioiioC 
virtue or in the exorcise of any public office or employment, and such person is sued in pubuc ofBowa 
xwpect of anything done by mm, which he shall allege to hare been done in 'pursuance 

thereof, he nay nbad the general issue (with or without any other plea or pleas) and 
giTethe special mmet in evidence under that plea j and if he suooeeds in the action sooh 
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penon bHaII recover oosfs as between attorney and client : Proyided, that he^ shall at the 

toot of his plea state the particular Act, and section or sections, upon which he intends 

to rely, and no other Enactments shall at the trial be relied on by nun. 

Courts ol 10. The term " Quarter Sessions" or "General Quarter Sessions" in an^ Act now 

Oenenl Sessions, or hereafter passed shall be taken equally to include a Court of General Sessions of the 

Peace, and every such Court periodically sitting and ordinarily presided oyer by the 

Chairman of Quarter Sessions, or any Judge of a District Court acting as Chamnaiiy 

shall be deemed to hare had, and sludl have, the same jurisdiction and authority both in 

ciyil and in criminal cases as a Court of General Quarter Sessions. 

Reckoning of 11. The time prescribed or allowed in an Act for the doing of a particular thing shall, 

^^^ in all cases, be taken to exclude the day of the act or erent m>in or after which the time 

is to be reckoned, but shall include the d^ for the doing of that thing : Provided, that 

where that day ^lls on a Sunday, or on Cnristmas Day, or Gt>od Fri£ky, the thing maj 

be done on the day following ; and distance of space mentioned or inoicated in an Afdt 

shall be computed according to the nearest road ordinarily used in travelling, unleM 

measurement in a direct line be expressed or that construction be rendered necessary b j 

the context. 



ADVANCEMENT OF JUSTICE. 

6 Vic. No. 9. An Act for the further amendment of the Law and for tiie 
better advancement of Justice. [28th September, 1841.] 

Executors of 27. And be it enacted. That it shall be lawful for the executors or administrators of 

^esBormay - ^^^ lessor or landlord to distrain upon the lands demised for any term or at will for 
arrears of rent due to such lessor or landlord in his life-time, in like manner as such 
lessor or landlord might haTe done ; and such arrears may be distrained for after the 
end or determination of such term or lease in the same manner as if it had not been 
determined : Provided that such distress be made within six calendar months after tiie 
determination of such term or lease, and during the continuance of' the possession of 
the tenant from whom such arrears became due, and that all provisions in foroe by law 
relating to distresses for rent shall be applicable to evenr -distil so made. 
Executors to pay 28. And be it enacted. That in all actions hereafter brought by executors or admini- 
^^^'"^ strators in right of their testator or intestate, such executors or administrators (unlesB 

the Court or a Judge shall otherwise order) shall be liable to pay costs to the defendant 
in case of being nonsuited or a verdict passing against them, and in all other cases in 
which they would be liable to costs if suing upon a catlse of action accruing to them- 
selves in their own right, and the defendant shall have judgment for such costs 
accordingly. 
Actions by and 80. And be it enacted, That actions of trespass or on the case, ma^ be maintained by 
*g>^^ execu- executors or administrators, for any inlury to the real estate of their testator or intes- 
tn'tMUtoi^Bl^ tate, committed in his life-time, for which the like actions might have been maintained 
time. hy him : Provided that every such action shall be brought within one year after the 

death of such testator or intestate, and that the injury shall have been committed 
within six calendar months before his deaths and the damages, when recovered, shall 
form part of the deceased's personal estate ; and the like actions may be mai nt ained 
against executors or administrators, for -any wrong committed by their testator or 
intestate to another, in respect of his property real or personal : JProvided that every 
such action shall be brought within six months after such executors or administrators 
shall have taken on themselves the administration of the estate of the deceased, and 
that the injury shall have been committed within the like period preceding his death, 
and the damages recovered in such action shall be payable in like order of administra- 
tion as the deceased's simple contract debts. 
Sheriff may sell 81. And be it enacted, That after the passing of this Act it shall be lawful for the 
equities of re- Sheriff, to whom any writ of fieri facicu issu^ out of the Supreme Court shall be 
dempUon. directed (and for the Deputy Sheriff within the l>i8trict of Port PhiUip), to take in 

execution, and cause to be put up for sale, and sold under such writ, any equity of 
redemption, or other equitable interest, or any chose in action (^), of or belonging to the 
defendant therein named ; and every such sale (the same being by public auction only, 
, and, in cases of equity of redemption being previously advertised in the New Sovtk 
Wales Chvemment Ocuette, and in one or more newspaper or newspapers, at least one 
calendar month before the same shall take place), shall be as valid and effectual, to pass 
all such defendant's rieht and title to, and interest in, such equity or equitable intoreet 
or chose in action, as if the same had been conveyed or assigned ^ the purchaser by 

Q) So much of this section as authorizes the Sheriff to sell un<kr a writ of fi, fa. 
any choee in action belonging to the defendant is repealed by 12 Yio^^o. 1, s. 5. 
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soeh defendant hinuelf : Proyided that where any such equity or equitable interest or 
ofaofle in action shall relate to real estate; a deed of " bargain and sale" thereof, or of 
such defendant's right and tiUe to and interest therein, shall be executed by such 
Sheriff, or Deputy Sheriff, to such purchaser, and be by him duly registered within one 
calendar montn next after such sale. 

83. And be it enacted, That in ereiy case where, after the passing of this Act, any AsslgnmentB in 
debtor resident in this Colony shall execute any conreyance or assignment by deed to a truSfor cradi- 
tmstee or trustees of all his estate and effects whatsoever for the benefit of all his tooiSSSSS*^ 
creditors, (*) (to be named in a schedule annexed to such deed, with the amounts due to bills. ^^^^ 
them respB^yely), and such deed shall be executed by such debtor and trustee or 

trustees, and by the majority in number and in yalue of such creditors, or by the 
agents of such of them as shall be absent from the Ck)lony, the person of such debtor, 
from and after the publication of such notice as is hereinafter mentioned, shall be 
absolutely free from arrest in execution at the suit of any creditor named in such 
schedule, in respect of any debt or sum therein included, and if, neyertheless, arrested 
by any such creditor, he shaU (on proof of the &cts to the satisfi&ction of any Judje^e of 
the Supreme Court) be diBcharsed from custody, with or without costs, to be paid by 
the phuntiff, as such Judee shall think fit to oider : Provided that no creditor whose 
debt is under fifty pounds shall (under this or the succeeding sections) be reckoned in 
number, but such debt shall be computed in value only ^ Provided also, that with 
respect to debts due on any outstanding bill of exchange or prcHnissoiy note, the actual 
holaer of which shall then be unknown, it shall be sufficient, if that fa<% be stated in the 
•ehedule, with the amoimt of such bill or note, and the date when the same will fall 
due, to give the name of the last-known holder, and the names of the immediate parties 
thereto. 

84. Provided always, and be it enacted. That every such deed shall be executed by Proceedings In 
such debtor and trustee or trustees respectively, in the presence of, and shall be attested |[^'|^ of such 
by, some Justice of the Peace, and that a notice of the same, attested in like manner ^^signmonw. 
^and stating truly where such deed is lying for inspection and execution), shall, within 

fourteen days next after such execution, be published in the OovemmeiU Qixzette and 
one other newspaper published at Sydney, or (if the debtor be resident within the 
District of Port rhilhp) in not less than two newspapers published at Melbourne in 
that district : Provided also that there shall be annexed to every such deed a true and Contents of 
particular account of all the property of every description (wearinff apparel and MsigiMoent 
necessaries to^ an amount not exceeding twenty-five pounds only excepted) of which the 
debtor is possessed, or any person in trust for him, or to which he or any such person 
is entitled, legally or equitably, in possession, reversion, or expectancy, so far as such 
debtor can set forth the same, and that in case any part of sucn property be real estate 
situate in this Colony, a memorial of the deed, accompanied by a copy of such last* 
mentioned schedule, shall, within the Uke period of fourteen days, be duly registered. (') 

85. Provided also, and be it enacted, Tnat no such deed as aforesaid, nor any deed of Special pro- 
Hie like nature, shall be yalid, (^) if containing any provision for enabling the debtor to vi^<'"**- 



retain possession of his property (except as aioreacdd), or any part thereof, or to carry 
on his business (other tnan for the purpose of windmg up the same), or for releasing 
him from his debts without full payment of the same, or for maldng him any allowance 
out of sutti property or business, unless such deed shall have been executed by not less 
than four-fifths in number and in value of his creditors ; but that where any deed shall 
be so executed as last aforesaid (whether at the time of, or subsequently to, and in con- 
nexion with, such conveyance or assignment as first aforesaid), the skme and the several 
provisions therein shall be binding on all the creditors namea in such schedule as afore- 
said, whether assenting or not. 

C) A deed of assignment of all the debtor's property for the benefit of all his 
cr^tors, executed under the provisions of the 88ra and foUovring sections, is not 
inralid because of the aocidenttd omission ^m the schedule attached to the deed of 
the name of a creditor for the sum of £17 18b. 9d., it appmbring that he vras such 
creditor as well as a debtor in the sum of £80 9s. Nathan v. Fields 3, S.C.B., p. 95 ; see 
also Shoveller v. Samec^f ib., p. 99 ; andXety y. Smith, ib., p. 290. 

(*) The omission to register a deed of assignment including a real estate renders the 
deed invahd. In re Sjrchner's Trustees, 5, S.C.B., p. 846. 

(*) A deed of assignment of aU the estate of tne debtor for the benefit of all his 
creditors, which contains a covenant to release the debtor, but is not executed by four- 
fifths in number and value of the creditors is not vaHd as against an execution creditor, 
whose vnrit is lodged with the Sheriff. Such a provision renders the deed invalid 
within the meaning of the 85th section of the 5 Vie. Ko. 9, notwithstanding the 
insertion of a proviso in the deed, that any such release shall be vdd in the event of 
the deed not bemg executed by four-fifths in number and value of the debtor's creditors 
(per Hargravei 37, and Faucett, J.). Manson y. Levy, 8, S.C.B., p. 88. 
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£Mdimy b« 86. FroTided further, and be it enacted, That ereiy such deed shall, at (he inBtanoe 
frMid or ^^al ®^ ^^y creditor, on application to be made to the Court in a summary way for that 
error or omteioii purpose, be liable to be set aside for fraud or for any wUful and material error or 
in schedule. omission in either of the schedules annexed to the conyeyance or assigmnent as af oreaeid, 
or (at the discretion of the Court) the debtor shall in such case be depriyed of all daim 
under any such deed, and of erery benefit thereby, or by this Act, intended in that behalf 
««.^ li * *^ ^^® ^'^ conferred upon him. 

™JJ*P22mL ^' ^^ ^ ^^ enacted. That after the execution of anv such deed as aforesaid, and 
mentSL ^^^ after the publication of such notice thereof, as in that behalf is hereinbefore required, 
all and singular the property of the debtor hayinff executed such deed, of any description 
whatsoerer, and all his rights and credits, including all debts due to lum, shall be 
absolutely rested in the trustee or trustees therein named for the purposes in and bj 
such deed declared, (^) and such trustee or trustees may recoTer aU such property, and sue 
for and recover all such debts, in his, or their own name or names ; and eyery warrant of 
attorney, or eognovU actionem executed or given, and ereiy assignment, or delivery, or 
sale of goods by such debtor, for or on account of, or in satis&ction, or part satiBfactiom, 
or as security of or for any antecedent debt due to any creditor or creditors, such 
warrant of attorney, or cognovit, or assignment, or delivery, or sale of goods, being within 
sixty days preceding the (hite of the first publication of such notice as aforesaid, shall, as 
against the creditors having signed such deed as aforesaid, or who shall afterwards sign 
the same, be and be adjudged and taken to be fraudulent and void ; and all such goods 
as last aforesaid (or the then value thereof in case of any sale or transfer to a third 
party), may be recovered accordingly by the trustee or trustees in such deed named 
from the creditor or creditors havine taken the same for the benefit of all the 
creditors. ^ 

I^aUatlra of 89. And be it enacted, That after the passing of this Act all actions of debt for rent 

Mdebt*ft€.^^4 upon any indenture of demise, all actions of covenant or debt upon any bond or other 

4 William I V. specialty, and all actions of debt or scire facias upon any recognizance, and all actions of 

0^ 42 see. 8.) debt upon any award where the submission is not by specialty or for money levied under 

fieri facias, and all actions for penalties, damages, or sums given to the party grieved by 

any law now or hereafter in force in this Colony, shall be commenced and sued within 

the time and limitation hereinafter expressed but not afterwards, that is to say, the said 

actions of debt for rent or covenant, or debt upon any bond or other specialty, and 

actions of debt or scire facias upon recognizance, within ten years after the passing of 

this Act or within twenty years after the cause of such actions; the said actions by the 

party grieved, within one year after the passing of this Act or within two years after 

the cause of such actions ; and the said other actions within three years after the passing 

of this Act or within six years after the cause of such actions : JProvided that nothing 

herein contained shall extend to anv actions given by any Act or Statute, where the 

time for bringing such action Lb, or shall be, thereby specifuly limited. 

Infants and 40. And be it enacted. That if any person entitled to any such action or scire facias, 

pmo^ beyond ^YxbM be at the time the cause of action accrued, within the age of twenty-one years, 
{Ibid, sec. 4.) feme covert, non compos mentiSj or bevond sea, then such person shall be it liberty to 
commence the same action within such times after being of full age, discovert, of sound 
memory, or returned from beyond sea, as other persons having no such iiqpediment 
should have done ; and if any person against whom there shall be any such cause of 
action, shall be at the time such action accrued, beyond sea, then the party entitled to 
any such caus^of action shall be at liberty to bring the same against sucn person, within 
such times as are before limited after the return of such person from beyond sea. 

P*jrisoMto 41. Provided always, That if any acknowledgment shall have been made, either by 

J^2^^**' writing signed by the party liable under any such indenture, specialty, or recogmzance, 
(Ibid, 6.) or his agent, or by part payment or satisfaction on account of the principal or interest 

due thereon, it shall be lawful for the person entitled to such actions, to bring his action 
for the money remaining unpaid and so acknowledged, within twenty years after such 
acknowlednnent, or part payment, or satisfaction; or in case any person entitled to such 
action shall, at the time of such acknowledgment, be under disabihty as aforesaid, or the 
party making such acknowledgment shall then be beyond sea, then within twentnr years 
after such disability shall have ceased, or such party shall have returned from beyond 
sea, as the case may be ; and in answer to a plea of this Act, the plaintiff in any such 
action, may reply such acknowledgment, and tnat such action was brought within such 
time as aforesaid. 

(*) An assignment deed having been executed under 5 Vic No. 9, sect. 87,^fleW, that 
commission earned by an executor who was the assignor, and allowed imder sect. 17 of 
the Charter of Justice, would not pass to the trustees of the assignment deed (Milford, 
J., however, seeming inclined to think that in Equity the trustees would be entitled to 
such commission). Jifoss v. Bameit, 1, S. C. B., p. 313. 
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ALIENS. 

39 Vic. No. 19. An Act to amend the Law relating to Aliens. [Reserved, 
29th June, 1875. Assent notified in Gazette of 26th May, 1876.] 

Whebbab bj the Imperial Stafcute of the thirty-third year of Her present Majesty, Preunbl*. 
intituled " An Ad to amend the Law relating to the Legal Condition of AUens and 
British SMeds" it is enacted that all Jaws, statutes, and ordinances, which may be duly 
made by the Legislature of any British Possession for imparting to any person the 
privileges or any of the pririleges of naturaliEation, to be enjoyed by such person within 
the linuts of such Possession, shall within such limits have the authority of law, but 
shall be subject to be confirmed or disallowed by Her Majesty, in the same manner, and 
subject to the same rules, in and subject to which. Her Majesty has power to confirm or 
diadlow any other laws, statutes, or ordinances, in that Possession : And whereas it is ex- 
pedient to amend the Law of this Colony relating to Aliens, in order that the same 
should, as leir as practicable, be assimilated to that in force in the United £4ngdom. Be 
it therefore enacted by the Queen's Most Excellent Majesty, by and with the adyice and 
consent of the Legislative Council and Legislative Assembly of New South Wales in 
Parliament assembled, and by the authority of the same, as rollows : — 

1. This Act shall come into force on the first day of January, one thousand eight ^^JJ^Jf^^* 
hundred and seventy-six, and may be cited for all purposes as the " Naturalization Act of *°" "* ■ ""®' 
New South Wales:* 

2. The Acts of the eleventh and seventeeth years of Her present Majesty, intituled Repeal otUYle* 
veepectively **An Act to amend the Laws relating to Aliens wUhin ike Colony of New y^ j^^^^^ 
Somih Wales" and " An Act to amend the Act relating to the Naturalisation ^Aliens,*' 

are hereby repealed ; but such repeal shall not operate in derogation or prejudice of any 
right, title, or capacity, whether vested, contingent, or acquired, under either of the said 
Acts prior to the passing of this Act, nor shall such repeal affect any liability, or penalty, 
or forfeiture, accrued or incurred before the passing of this Act, or the institution of any 
investigation or proceeding for ascertaining or enforcing any such liability, penalty, or 
forfeiture. 

8. Beal and personal property of every description in New South Wales may be taken, ^J^*^*^ ^ r^l 
acquired, held, and disposed of, by an alien, in the same manner in all respects as by a and^rSowO^*^ 
natural-bom British subject, and a title to any such property may be derived through, property, 
from, or in succession to an aUen, in the same manner in all respects as through, from, or 
in succession to, a natural-bom British subject. But nothing in this section contained— 

(1.) Shall qualify an alien for any office, or extend or be construed to confer any 
Parliamentiury, Municipal, or other Franchise, in New South Wales. 

(2.^ Shall qualify an alien to be the owner of a British ship. 

(3.) Shall affect any estate or interest in real or personal property in the said 
Colony to which any person has, or may become entitled, either mediately or 
immediately, in possession or expectancy, in pursuance of any disposition made 
before the passing of this Act, or in pursusmce of any devolution by law on 
the death of any person dying before the passing of this Act. 

(4.) Or shall entitle an alien to any right or privilege as a British subject in the 
said Colony, except such rights and privileges in respect of property, or other- 
wise, as are hereby expressly given or extended to hmi. 

4. An alien who has resided in New South Wales for a term of not lees than ^ve CerUflcats of 
years, within such limited time before making the application hereinafter mentioned, as naturaliatlon. 
may be allowed by the Qovemor, either by general order, or on any special occasion, and 
who intends when naturalized to reside in the said Colony, may apply to the Ghovemor 
for a certificate of naturalization. The applicant shall produce, in support of his appli- 
cation, his own statutory declaration, statmg his name, age, birthplace, occupation, and 
residence, also a like declaration of some other person as to the applicant's term of resi- 
dence within the said Colony, and give such further evidence of the completion by him 
of the said term of residence and of his intention to reside in the Colony, as the 
Governor may require, who, if satisfied with the evidence adflUced, shall take the appli- 
cant's case into consideration, and may, with or without assigning any reason, give or 
withhold a certificate, as he thinks most conducive to the pubUc good. And no appeal 
■hall lie from his decision ; but no such certificate shall have any effect imtil the appli- 
cant has taken the oath of allegiance hereinafter prescribed. 

6. If the Governor think fit to grant such certificate of naturalization, he shall direct Oath of alle- 
the appUcant to take the oath of idlegiance prescribed by this Act, before some Judge of J^JJ'JJjJjJ^* 
the Supreme Court or of a District Court, or before some Police Magistrate or Justice of 
the Peace ; and upon the certificate of such Judge, Police Magistrate, or Justice, that the 
applicant has taken before liim the said oath, he shall issue to the applicant a certificate 
OT naturalization accordingly. FffAct nf Mrtifl 

6. Every person to whom a certificate of naturalization, under this Act, or the Act ^J^^n^SS- 
deren Tiotona number thirty -nine hereby repealed, has been granted, shall, i#this Colony intion. 



8 



ALIENS. 



Status of married 
women and of 
children of 
aliens. 



Persons natural- 
ized in other 
British Colonies 
ma^ be natural- 
ized in this 
Colony. 



Record of 
certificate, kc 



Form of oath of 
allegiance. 



Certificate of 
naturalization, 
how proved. 

Interpretation. 



be entitled to all political and other rights, powers, and priyileges, and be subject to all 
obligations, to which a natural-bom British subject is entitled or subject in this Colonj» 
anything in the " Constitution Act," serenteen Victoria number forty-one section two — the 
"Electoral Act of 1858," twenty- two Victoria number twenty sections eight and nine — or 
the " Jury Act of 1847," eleyen Victoria number twenty section three, to the contrary 
notwithstanding. 

7. Every married woman shall in this Colony be deemed to be a subject of the State 
of which her husband is for the time being a subject. And every alien woman, married 
to a natural-bom British bubject or person who shall have obtained a certificate of 
nattu'alization under this or the last-mentioned Act, shall be deemed to be herself 
naturalized, and to hare had in this Colony, from the time of her marriage, all the rights 
and priyileges of a natural-bom British subject. Evei^ child under the age of sixteen 
years, whose father or mother shall, at the time of the birth of such child, haye been an 
alien, but shall haye afterwards obtained a certificate of naturalization, or whose mother 
being an alien shall haye married a natural-bom British subject, shall, if -such child shall 
haye been resident in this Colony at any time while under that age, be deemed naturalized, 
and to haye all the rights and priyileges of a natural-bom British subject. 

8. When any person resident in this Coloqy has previously obtuned any certificate of 
naturalization in the United Kingdom, or in any British Colony, and desires to be 
naturalized in this Colony, if he submit such certificate to the Governor, and if he further 
satisfy the Gtovemor that he is the person named in such certificate, and that the same 
has been obtained without any fraud or intentional false * statement, and that the 
signature and the seal (if any) thereto, are, to the best of his belief and knowledge, 
genuine, the Gk)yemor may, at his discretion, grant a certificate of naturalization, without 
requiring from the applicant any further residence in this Colony or other condition. 

9. The Colonial Secretary shall enrol for safe custody, as of record, all certificates of 
naturalization granted imder this Act, and shall demana and reoeiye from every person 
to whom such certificate is granted, the fee of one pound in respect of such enrolment^ 
and shall cause to be ma& proper indices to such certificates, and shall permit every 
person desirous of so doing, at all reasonable times, to inspect the same, and make copies 
of such certificates, on payment of the fee of one shilling for every such inspection ; and 
no person to whom any such certificate is granted, shul be liable to any other fees or 
charges for such certincate, enrolment, or otherwise. 

10. The Oath in this Act referred to as the Oath of Allegiance shall be in the forin 
following, that is to say — 

" I do swear that I will be faithful and bear true allegiance 

" to Her Majesty Queen Victoria Her Heirs and Successors according to law : 
" So help me GOD." * 

11. A certificate of naturab'zation may be proved in any proceeding in any Court, by 
the production of the original certificate, or of any copy thereof, certified to be a true 
copy under the hand of the Colonial Secretary. 

12. In the construction of this Act, the word " Governor," where hereinbefore used, 
shall mean ** Governor with the advice of the Executive CounciL" 



ALIENATION (by wife, op land op deceased husband, when void). 

11 Henry VII. c. 20. [1494.] 

[This statute is given in substance in Watkins on Conveyancing, paoe 448. It was 
repealed, sub modo, in En^nd, by the <* Fines and Aeooveries Abolition Act," 
8 and 4 Wm. IV. c. 74, sec. 17 (not in force in this Cobny), and was oommonlj 
known as the '* Statute of Jointures."] 



ALIENATION (op Crown Lands). 
(See in Appendix,) 



AU gnata and 
conveyances to 
be gt>od, with- 
out attornment 
of tenants. 



ANNE (Statute op). 

4 Ann cap. 16. An Act for the amendment of the Law and the better 

advancement of Justice. [1705.] , 

9. And be it further enacted by the authority aforesaid, That from and after the said 
first day of I'rinity Term, all grants or conveyances thereafter to be made, by fine or 
otherwise, o^ny manors or rents, or of the reversion or remainder of any messuages or 
lands, shall A good and effectual, to aU intents and purposes, without any attornment 



COMPANIES SEALS. 

• 

of the tenants of any such manors, or of the land out of which such rent shall be 
iasuing, or of the particular tenants upon whose particular estates any such rerersions 
or remainders shall and may be expectant or depending, as-if their attornment had been 
had and made. (^ 

10. Piarided nerertheless, That no such tenant shall be prejudiced or damaged by Proviso, 
payment of any rent to any such grantor or conusor, or by breach of any condition for 
•non-payment of rent, before notice shall be giren to him of such grant by the conusee 
i»r grantee. 

14. And whereas by an Act of Parliament made in the twenty-ninth year of King NuncupattTt 
Charles the Second, intituled **An Act fir prevenHon of Frauds amd Peryuries,** it is ^"^ 
enaot^ That no nuncupative will shall be good, where tne estate thereby bequeathed 
shall exceed the ralue of Thirty pounds, that is not proTed by the oaths of three 
witnesses, at the least, that were present at the making thereof ; it is hereby declared^ 
That all such witnesses as are and ought to be allowed to be good witnesses upon trials 
at law, by the laws and customs of this realm, shall be deemed good witnesses to prore 
any nuncupatiTO will, or any thing relating thereunto. 

21. And be it further enacted by the authority aforesaid. That all warranties which Jj^?^ ^ 
•hall be made after the said first day of Trinity Term, by any tenant for life, of any ^^'(o)^ 
lands, tenements, or hereditaments, the same descending or coming to any person in '^ 
reTersion or remainder, shall be void and of none effect ; and luewise all collateral 
WBzranties, which shall be made after the said first day of Trinity Term, of any lands, 
tenements, or hereditaments, by any ancestor who has no estate of inheritance in 
possession in the same shall be void against his heir. 

ASSIGNMENT DEEDS (fob benefit of Cbeditobs). 
(Bee AdvcmcemerU of JitsHce.) 

ATTAINDER. 

[On> this subject and the kindred subjects of Escheats and Forfeitures, the following 
statutes may be consulted : — 8 Hen. YI c. 16 ; 18 Hen. YI c. 6 ; Anne I a 7 } 
S9 and 40 Geo. Ill c. 88 ; 54 Geo. Ill, c. 145 ; and 1 Geo.- IV c. 1, together 
with section 10 of the ** Inheritance Adt.'' The subiects of forfeiture and escheat 
are treated at ^length in ClvMjft PrerogaHttes of tie Crown ; see also WcdkM 
Coneeycmcinff, page 469. The statutee|St>OTe cited are not considered of sufficient 
practical utility to warrant any more space^being devoted to them in this collection 
than IB sufficient for the purpose of reference.] 

ATTORNMENT. 
See Anne, StaMUe of (4 Ann cap. 16.) 

CHARTER OF JUSTICE. 

(See in Appendix.) 

COMMON LAW PROCEDURE, (t) 

COMPANIES SEALS. 

27 Vic. c. 19. An Act to enable Joint Stock Companies carrying on 
business in Foreign Countries to have Official Seals to be used in such 
countries. [13th May, 1864.] 

Whibbas there hare been and ma^ be established in the United Einsdop companies Fresmbls. 
whose business is to be carried on m countries not situate in the United Kingdom, and 
it is conyenient and desirable that inyestments may be made, and mortgages, conreyances 
and leases taken, and contracts and engagements entered into, on behalf of the company 
in such countries, in name of the company : Be it therefore enacted as foUows : — 

1. This Act may be cited for aU purposes as "The Companies* Seals Act, 1864." Short ntlt. 

(*) Warranties to bar estates tail and estates expectant thereon, were abolished in 
Eiudand by the 3 & 4 Wm. IT, c. 74 (not, however, in force in this Colony.) 

^) See the enactments in the Common Law Procedure Acts, 17 Yiot. No. 21, as. 119 
to 171, and in the 20 Yict. Ko. 81. ss. 7, 24, and 67, relating to procedure in Ejectment. 

(!) See Maie r. BTtdd, 8, S. C.B., p. 200. 
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COMPANIES SEALS. 
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Companies not 
to exercise 
powers of Act 
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2. Ajoj compony, tinder ''The Goxnpaniee Act, 1862/' whose objeofo require or ocm- 
prise the transaction of businees, as hereinbefore mentioned, in foreign countries, maj 
oanse to be prepared an official seal for and to be used in anj place, dutrict, or territory 
situate out of the United Kingdom in which the business of the company shall be 
carried on, and every such official seal may and shall be a fac-timile of or as nearly as 
practicable tkfao-simiU of the common seal of the company, with the exception that on 
the &oe thereof shall be inscribed the name of each and erery place, district, or territory 
in and for which it is to be used : Provided that it shall be lawful for any such com- 
pany as aforesaid from time to time to break up and renew any official seal or seals and 
to vaiy the limits within which it is intended to be used. 

8. Every company having or using any such official seal as is authorized by this Act 
may from time to tune, by any instrument or instruments in writing under the common 
seal of the company, empower any agent or agents specially appointed for the purpose, 
or any local agent, board, committee, manager, or commissioner appointed under the 
provisions of the articles of association. of such company, in any place, district, or 
territoiy situate out of the United Kingdom where the busmess of the company shall for 
the time being be carried on, to affix such official seal to any deed, contract, or other 
instrument to which the company is or shall be made a party in such place, district, or 
territoiy, and no other order of the company or the bofud of directors thereof shall be 
necessary to order any such seal to be affixed to any deed, contract, or other instrument. 

4. Every power granted under the last preceding section shall, as between the com- 
pany, their successors and assigns on the one hand, and the .person or persons dealing 
with the agent or agents, bofud, committee, mana^, or commissioner named in the 
instrument conferring the power, and all parties claiming through or imder such person 
or persons on the other hand, continue in force during &.e period, if any, mentioned in 
the instrument conferring the power, or if no power be there mentioned then imtil notice 
of the revocation or determination of the power shall have been given to such person or 
persons as aforesaid. 

6. Whenever any such official seal as aforesaid shall be affixed to any document, the 
person affixing the same shall by writing under his hand, and written on the document 
to which the seal may have been affixed, certi^ the date when and the place where the 
same was affixed; and any document to which any such seal shall have been duly 
affixed within the district or territory or place, the name whereof is inscribed on such 
seal, shall bind the company in the same way and to the same extent and have the same 
force and effect as if it had been duly sealed, with the common seal of the company. 

6. The powers given by this Act shall be exercised by such companies only as are or 
shall be expressly authorized to exercise the same by their articles of association, or a 
special resolution passed according to the provisions of ''The Companies Act, 1862/' 
and shall be exercised by such companies subject to any directions or restrictions in their 
articles of association or the special resolutions contained. 

7. Nothing in this Act contained shall operate to repeal the provisions of the fifty- 
fifth section of " The Companies Act, 1862," but such section shall continue in force, 
and all acts done or to be done thereunder shall be as valid and ^ectual as if this Act 
had not been passed. 
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CONVEYANCERS (CERTIFICATED). 

11 Vic. No. 33. An Act to. regulate the taxation of Attorneys* Bills of 
Costs and the practice of Conveyancing. [2nd October, 1847.] 

13. And be it enacted. That from and after the first day of January next, (*) every person 
who shall for or in expectation of any fee, gain, or reward, directly or indirectly, draw or 
prepare any conveyance, or other deed or instrument in writing, relating to any real estate, 
or any proceedings in Law or Equity, (other than and except Barristers, or Attorneys and 
Solicitors of the Supreme Oourt, or Certificated Conveyancers as hereinafter mentioned ; 
and other than and except persons solely employed to engross any deed, instrument, or 
other j^roceeding, not.curawn or prepared by themselves, and for their own account 
respectively ; and other than and except Public Officers drawing or preparing official 
instruments applicable to their respective offices, and in the course of their duty), shall 
be deemed guuty of a contempt of the Supreme Court, and shall and may be punished 
accordingly, for every such offence, upon the application of any person complaining 
thereof ; or shall, for every such offence, forfeit and pay the sum of twenty pounds, to 
be sued for and recovered in a summary way before any two or more Justices of the Peace, 
and in accordance with the provisions or an Act passed in the fifth year of His late 
6 WIL lY Na 22. Majesty King William the Fourth, intituled " An Act to regulate Summary Proetedingt 
before Justices of the Peace" 

(*) f .e., Ist Januaxy, 1848. 



CONVEYANCES (FRAUDULENT). n 

14. And be it enaoted, That every person except a Barrister, or Attorney and Solicitor Oertifioftfte 
of the Supreme Court, who shall be deeirouB of practising as a oonye^ranoer, shall, one ^"^^^y^noew. 
month at least before making application as hereinafter mentioned, give notice in such Notice, 
manner and form as the Judges of the Supreme Court shall direct, of his intention to 
apply to the said Court for a certificate to practiBe as a conreyancer, and an^r person, 
lutTin^ giren such notice as aforesaid, shall be at liberty to apply to the said Court 
toudung his fitness to practise as a conreyancer, and thereupon the Judges, or one of 
them, shall direct that the applicant shall be examined at the earliest conyenient time by Examinatjion for 
the Master in Equity of the said Court (or such other one or two officers of the Court <»rtifl«t««. 
me the Judges may appoint to assist him), touching his, the applicant's skill and knowledge 
in oonyeyancing, as well as to his cha^cter for integrity ; and the said Master or his 
assistants shall be at liberty to put such questions to such applicant in respect to the 
matters aforesaid, and to require siich proof of his character, as shall be deemed proper ; 
and if the said applicant shall be considered of competent ability and knowledge, and a 
fit and proper person to practise as a conyeyancer, then the said Master shall, and he is 
hereby empowered to grant a certificate to such applicant, authorizing him to draw, fill 
up, and prepare any conyeyance, will, deed, bond, lease, or agreement tor a lease, or other 
contract whatsoeyer, of or relating to any estate or property, whether real or personal j and 
eyeiy such certiQcate shall be enrolled in the office of the Eegistrar of the Supreme 
Court, whereupon such applicant shall be deemed a certificated conyeyancer ; and entitled 
to practise as such ; with power of appeal to the Court in case of refusal of such certificate 
by the Master as af oresaio. 

CONVEYANCES. (*) 



CONVEYANCES (FRAUDULENT). 

13 Eliz.^ Cap. 5. An Act against Fraudulent Deeds, Qiftes, 

AJienations, &o. [1570.] (t) 

Fob the ayoiding and abolishing of feigned, ooyinous and fraudulent feoffments, gifts, FVaudolent 
ffrante, alienations, oonyeyances, -bonds, suits, judgmtots, and executions, as w3l of deeds ^^^J^ 
kinds and tenements as of goods and chattels, more commonly used and pactised in of ottim ^Sbe 
these days than hath been seen or heard of heretofore ; whicb feoffments, gifts, grants, void and the 
alienations, oonyeyances, bonds, suits, judgments, and executions, haye been and are penalties, &o. 
devised axid contriyed of malice, fraud, coyin, collusion or guile, to the end, purpose 
and intent, to delay, hinder or defraud creditors and others, of their just and lawful 
actions, suits, debts, accounts, damages, penalties, forfeitures, heriots, mortuaries and 
relief not only to the let or hindrance of the due course and execution of law and 
justice, but also to the oyerthrow of all true and plain dealine, barguning, and 
cheyisance between man and man, without the which no commonweiJth or ciyil society 
can be maintained or cbntinued. 

2. Be it therefore declared, ordained, and enacted, by the authority of this present ^ fraudulent 
Parliament, That all and eyery feoffment, gift, grant, alienation, bar^Eun, and conyey- Sa^to^^id 
ance of lands, tenements, hereditaments, goods and chattels, or any of tbem, or of the del^t or duty 
any lease, rent, common or other profit or charge out of the same lands, tenements, of others shall 
h^editaments, ^oods and chattels, or any of them, by writing or otherwise, and all and "^ ^*^***' 
erery bond, suit, judgment and execution, at any time had or made sithence the 
beginning of the Queen's Majesty's reign that now is, or at any time hereafter to be 
had or made, to or for any intent or purpose before declared and expressed, shall be 
from henceforth deemed and taken (only as against that person or persons, his or their 
heirs, successors, executors, administrators, and assigns and eyery of them, whose 
actions, suits, debts, accounts, damages, penalties, for&itures, heriots, mortuaries and 
reliefs, by such guileful, coyinous or fraudulent deyices and practices as is aforesaid, are, 
•hall or might be in anywise disturbed, hindered, delayed or defrauded) to be clearly 
and utterly yoid, frustrate and of none effect ; any pretence, colour, feinied consider- 
ation, expressing of use, or any other matter or thing to the contrary notwiuistanding. (^ 

(•} For the Early Statutes under this head, see 1, Chitty's Statutes, p. 822, 8rd Edition. 

(t) Made perpetual by 29 Elixabeth c. 5. 

O A. executed a settlement after marriage in pursuance of a yerbal agreement made 
before marriage. At the time of execution an action by B. was pending. In which B. 
subsequently obtained a yerdict, which he was. unable to realize owmg to the settlement. 
There had been ponyersations showing that A. intended that B. should get nothing, if 
he obtained a yerdict. SM, that imder the circumstances the settlement was teudulent 
and Toid. Perry t. Mwir, 2, S. 0. B., Eq., 1. 
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CONVEYANCES (FRAUDULENT). 
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8. And be it fariher enacted by the authority aforesaid, That all and every the 
parties to suoh feigned, coyinous, or fraudulent feoffmentj gif t, grant, alienation, bargain, 
conyeyance, bonds, suits, judgmeiits, executions and other things before expressed, and 
being privy and knowing of the same or any of them, which at any time after the 
tenth day of June next coming shall wittingly and willingly put in ure, avow, maintain, 
justify, or defend the same, or any of them, as true, simple, and done, had or made bond 
fde and upon good consideration ; or shsdl alien or assign any the lands, tenements, 
goods, leases or other things before mentioned to him or them conveyed as is aforesaid, 
or any part thereof, — shall incur the penalty and forfeiture of one year's value of the 
said lands, tenements and hereditaments, leases, rents, commons, or other profits of or 
out of the pame i and the whole value of the said goods and chattels, and luso so much 
money as are or shall be contained in any such covinous and feigned bond, the one 
moiety whereof to the Queen's Majesty, her heirs and successors, and the other moiety 
to the party or parties grieved by such feigned and fraudulent feoffment, gift, grant, 
alienation, bargain, conveyance, bonds, suits, judgments, executions, leases, rents, com- 
mons, profits, charges and other charges aforesaid, to be recovered in any of the Queen's . 
Courts of record by action of debt, bill, plaint or information, wherein no essoin, pro- 
tection or wager of law shall be admitted for the defendant or defendants ; and also 
-being thereof lawfully convicted, shall suffer imprisonment for one half-year without 
bail or mainprise. 

6. Provided also, and be it enacted by the authority aforesaid. That this Act, or any- 
thing therein contained, shall not extend to any estate or interest in- lands, tenements, 
hereoitaments, leasee, rents, commons, profits, eoods or chattels, had, made, conveyed dt 
assured, or hereafter to be had, made, conveyed or assured, which estate or interest is 
or shall be upon good consideration and bond fide lawfully conveyed or assured to any 
person or persons, or bodies politic or corporate, not having at the time of such convey- 
ance or assurance to them made any manner of notice or knowledge of such covin, 
fraud, or collusion, as is aforesaid ; anything before mentioned to the oontraiy hereof 
notwithstanding. 



Preamble. 



27 Elizabeth cap. 4. An Act against OovinouB and Fraudulent Con- 
veyances. [1585.] 

FoBASMiroH as not only the Queen's Most Excellent Majesty, but also divers of Her 
Highness's good and loving subjects, and bodies politic and corporate, after conveyanoes 
obtained or to be obtained, and purchases made or to be made, of lands, tenements, 
leases, estates and hereditaments, for money or other good considerations, may have, 
incur and receive great loss and prejudice by reason of fraudulent and covinous con- 
veyances, estates gixts, grants, charges and limitations of uses heretofore made or here- 
after to be made, of, in or out of liuids, tenements, or hereditments so purchased or to 
be purchased ; whicdi said gifts, grants, charges, «e«tates, uses and conveyances were, or 
hereafter shall be, meant and intended by the parties that so make the same to be 
fra^dulent and covinous, of purpose and intent to deceive such as have purchased or 
shall purchase the same; or else by the secret intent of the parties the same be to 
their own proper use, and at their free disposition, colored nevertheless by a feigned 
countenance and show of words and sentences, as though the same were made htmdjide^ 
for good causes, and upon just and lawful considerations. 

2. For remedy of which inconveniences, and for the avoiding of such fraudulent, 
to^KSve'piu^ f eipied and covinous conveyances, gifte, grants, charges, uses and estates, and for the 
chaaers shall be mamtenance of upright and just dealing in the purchasing of lands, tenements and 
— ''* hereditaments, IBe it ordained and enacted by the authority of this present Parliament, 

That all and every conveyance, grant, charge, lease, estate, incumbrance and limitation 
of use or uses, of, in, or out of any lands, tenements or other hereditamente whatsoever, 
had or made at any time heretofore sithence the beginning of the Queen's Majesty's reign 
that now is, or any time hereafter to be had or made, for the intent and of purpose to 
defraud and deceive such person or persons, bodies politic or corporate, as have pur- 
chased, or shall afterwards purchase m fee simple, fee tail, for life, lives or years, the 
same lands, tenemente and hereditamente, or any part or parcel thereof, so formeriy 
conveyed, fl;ranted, leased, charged, incumbered, or limited in use, or to defraud and 
deceive such as have or shall purchase any rent, profit or commodity in or out of the 
same, or any part thereof, — shall be deemed and taken only as against that person and per- 
sons, bodies politic and corporate, his and their heirs, successors, executors, administra- 
tors and assigns, and against all and every other person and persons lawfully having or 
claiming by, from or under them, or any of them which have purchased or shall there- 
after BO purchase, for money or other good consideration, the same lands, tenements, or 
hereditaments, or any part or p^cel thereof or any rent, profit or commodity, in or out 
of the same, to be utterly void, frustrate and of none effect; any pretence, color, 
feigned consideration, or expressing of any use or uses to the contrary notwithstanding. 



Fraadulent con- 



void. 



COURT OF CLAIMS. 13 

8. That all and every the parties to suoh feigned, coTinous and fraudulent gifts> The penalty of 
nants, leases, oharees or oonreyanoes before expressed, or beinff piirj and knowine of fSl5idSent con- 
tiie same or anj ot them, whidii after the twentieth' daj of April next coming uiall vey&nces who do 
wittingly and willinglj put in ure, avow, maintain, justify or amend the same or any of avow the same. 
them, as true, simple and done had or made, bond fide, or upon good consideration, to the 
disturbance or hindrance of the said purchaser or purchasers, lessees or mntees, or of or 
to the disturbance or hindrance of their heirs, successors, executors, administrators or 
assigns, or such as have, or shall lawfully claim, anything by, from, or under them, or 
any of them, shall incur the penalty and forfeiture of one year's Talue of the said lands, 
tenements and hereditaments so purchased or charged ; the one moiety whereof to be 
to the Queen's Majesty, her heirs and successors, an<!^the other moiety to the party or 
parties griered by such feigned and haudulent gift, grant, lease, conyeyance, incmn- 
branoe, or limitation of use, to be recovered in any of uie Queen's courts of record, by 
action of debt, bill, plaint or information, wherein no essoin, protection or waeer of law 
shall be admitted tor the defendant or defendants ; and ako, being thereoi lawfully 
ocmTicted, shall suffer imprisonment for one half year, without bail or mainprize. 

4. Proyided also, and be it enacted. That this Act or anything herein contained, shall Act not to 
xkot extend or be construed to impeach, defeat, make void, or frustrate any conveyance, JS^maS"^*^" 
assignment of lease, assurance, grant, charge, lease, estate, interest, or limitation of use upon good 
or uses, of in to or out of any Ismds, tenements, or hereditaments heretofore at any time oonsideiations. 
had or made, or herei^^r to be had or made, upon or for good consideration and bond 
Jtde, to any pe^rson or persons bodies politic or corporate ; anything before-mentioned to 
the oontnuy hereof notwithstanding. 

6. And be it further enacted, by the authority aforesaid. That if an^ person or Lands first 
persons have heretofore sithence the beginning of the Queen's Majesty's reign that now ^?JS?* ^*** 
IB, made or hereafter shaU make any conyeyance, gift, grant, demise, charge, limitation revocation or 
of use or uses or assurance of in or out of any lands, tenements or hereditaments, alteration, and 
with any dause, provision, article or condition of revocation, determination or alteration *^^ ^^ '^ 
at his or their wiu or pleasure, of such conveyance, assurance, grants, limitations of uses ^^^^nsidera^ 
or estates of in or out of the said lands, tenements or hereditaments, or of in or out tion. 
of any part or parcel of them, contained or mentioned in any writing, deed or inden- 
ture of such assurance, conveyance, grant or gift ; and after such conveyance, grant, 
sift, demise, charge, limitation of uses or assurance, so made or had, shall or do 
bargain, sell, demise, grant, convey, or charga the same lands, tenements or heredita- 
ments, or any part or parcel thereof, to any person or persons, bodies politic and 
corporate, for money or other good consideration paid or given (the said first conyey- 
ance, assurance, gift, grant, demise, charge or limitation, not by him or them revoked, 
made void, or altered, according to the power and authority reserved or expressed imto 
him or them, in.and by the secret conveyance, assurance, gift or grant), that then the 
said former conveyance, assurance, gift, demise and grant, as touching the said lands, 
tenements, and hereditaments, so after bargained, sold, conveyed, demised or charged 
against the said bargainees, vendees, lessees, grantees and evei^^ of them, their heirs, 
successors, executors, administrators and assigns, and against all and every person and 
persons which have shaU or may lawfully claim anything by, from or under them 
or any of them, shall be deemed taken and adjudged to be void, frustrate, and of none 
effect, by virtue and force of this present Act. 

6. Provided nevertheless, GDhat no lawful mortgage made or to be made bondjide, Mortnges 
and without fraud or covin, upon jjood consideration, shall be impeached or impaired by **wfuily made 
force of this Act, but shall stand in the like force and effect aathe same should have 
done if this Act had never been had nor made ; anything in this Act to the contnuy 
notwithstanding. 

COURT OF CLAIMS. 

■ 

5 W. IV. No. 21. An Act for appointing and empowering Commissioners 
to examine and report upon Claims to Grants of Lands under the 
Great Seal of the Colony of New South Wales. [2nd June, 1835.] 

Wbxbbas a certain Act was passed by His Excellency the Governor, with the advice of Preamble^ 
the Legislative Council of New South Wales, in the fourth year of the reign of His 
nresent Majesty, intituled, ** An Act for appointing and empowering Commitnoners to 
%ear and determine npon Claims to Orants of Lande under the Oreai Seal of the Colonjf 
of New South Wales" (^) which Act is no longer in full operation, by reason of certain of 
the provisions thereof having been limited to a particular time. And the said Act having 
been found highly beneficial in settling disputed claims to grants of land, it is expedient 

(^ For the distinction between this repealed Act and the repealing Act see the well- 
known case of 'Cochcrofl y. Htmctft 9, S.O..A., App. 1. 
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Gonamor em* to renew the same, with oertain alteratioiiB and amendments t Be it therefore enacted 
^dSq? <^- ^ ^^ Excellency the GJovemor of New South Wales, with the advice of the LegislatiTO 
^rimien-their douncil thereof, that it shall and may be lawful for the GoTcmor of this Colony to 

Sowers and issue one or more Commission or Commissions under the Great Seal of this Colony, as 

uti^ the same may become necessary, and thereby to nominate and appoint three or more 

persons to ^ '^ Commissioners for examining and reporting upon claims to Gkants of 
Land within the Colony of New South Wales," and one of the said persons shall be 
appointed by the GoY^mor to be President of the said Commission, and the said Com- 
missioners or any two of them, of whom the il^sident shall be one, shall haye full 
power and authority to hear, examine, and report upon all applications for grants of 
mid under the Great Seal of thistlolony, that shall or may be referred to tbem under 
and by virtue of the provisions of this Act ; and each of the said Commissioners shall, 
before proceeding to act as such, take and subscribe before one 5f the Judges of the 
Supreme Court the oath set forth in the Schedule hereunto annexed, marked A, 
and the Colonial Seoretaiy shall cause the said oaths so subscribed to be recorded in 
his office. 
Governor to 2. And be it further enacted. That some fit and proper person shall from time to 

appoint Secre- time, as the same may become necessary, be appointed by the said Governor to perform 
toT^ Ck>mmis- ^^ duties of Secretary to the said Commissioners ; and the said Secretary shall, before 
exercising any of the duties of his office, take and subscribe before one of the Judges of 
the Supreme Court the oath set forth in the Schedule hereunto annexed, marked B and 
the Cobnial Secretary shall cause the said oath so subscribed to be recorded in his office. 
Governor as 8. And be it further enacted. That it shall be lawful for the Gk>vemor of the said 

o**® J " ^^>*J1 Colony, as often as to His Excellency shall seem fit, to refer the claims of all persons to 
STclaims to*^ ha,Te grants of land in due form of law executed to them, in virtue and in performance 
grants of land to of the promise of any Governor for the time being, to the said Commissioners, to the 
CommiasionerB. end that all such claims may be duly examined and reported upon for the information 
and guidance of the Governor : And the said Commissioners, or any two of them, of 
whom the President shall be one, shall proceed to hear, examine, and report thereon, in 
manner hereinafter mentioned : (^) Provided always, that nothing' herein contained 
shall authorize the said Commissioners to receive or report upon any claims but such as 
shall be referred to them by the Governor as aforesaid. 
Commiasioners 4. And be it further enacted, Tliat in hearing and examining all claims to grants as 
the^reanSSu^ ^^or^said, the said Commissioners shall be guided by the real justice and good conscience 
and good con- of the case, without regard to legal forms and solemnities, and shall direct themselyes 
science oC the by the best evidence tlmt they can procure, or that is laid before them, whether the 
^^^^ same be such evidence as the law would require in other cases or not ; and in case they 

or any two of them shall be satisfied that the person or persons claiming such lands, 
or any part thereof, is or are entitled in equil^^ and good conscience to hold the said 
lands, and to have a grant thereof made and delivered to such person or persons under 
the Ghreat Seal of the said Colony, they the said Commissioners, shall report the same, 
and the grounds thereof, to the Governor accordingly ; and shall set forth the situation, 
measurement, and boundaries by which the said lands shall and may be described in 
every such mnt : Provided however that nothing herein contained shall be held to 
oblige the Governor to make and deliver any such grant as aforesaid, unless Hia 
Excellency shall deem proper so to do. 
Meetings of the 5. And be it further enacted. That the meetings of the said Commissioners shall be 
CommissioneiB. ii^iden at such place as the said Governor shall from time to time appoint, and the said 
Commissioners shall proceed vntk all due despatch to investigate and report upon the 
daims referred. 
Po™* 0* CJom- 6. And be it further enacted. That it shall and may be lawful for the said Commia- 
Sm^on" ^ sioners upon receiving any such claim for report as aforesaid, to appoint a day by notice 
witnesses. in the Government Chitette for hearing such claim, and to issue simmionses requiring 

aU such persons as shall therein be named to appear before the said Commissioners at 
the day and time therein appointed, to give evidence as to all matters and things known 
to any such person respecting any claim as aforesaid, and to produce in evidence all 
deeds, instruments, or writings in the possession or control of any such persons which 
they might by law be required and compelled to give evidence of, or to produce in 
eviaence, in any cause respecting the like matters depending in the Supreme Court of 
this Colony, in so far as the evidence of such persons, and the production of such deeds, 
instruments, and writings, shall be necessary for the due investigation of any such claim 
as aforesaid, depending before the said Commissioners ; and that all such evidence shall 

(^) In all grants issued in accordance vrith the reports of the Comnusaioners, it would 
appear that the reservation originated by Governor Darling's Proclamation has been 
introduced. That proviso is in the following terms : " Provided also, that the lawful 
rights of all parties, other than the grantee hereof, in the land hereby jeranted shall 
enure and be harmless— anything herein to the oontrary, notwith standing." Ab to 
effect of this proviso, see case last cited. 
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be taken down in writing, in the presence of the witnesses respeotiyelj giving the same, 
and shall at the time be signed b^ them, or in case of their refusing, or being unable 
to sign, by the Secretary to the said Commissioners ; and that all such eridenoe shall be 
given on oath, which oath it shall and maj be lawful for the said Commissioners to 
administer to ererj person appearing before them to giro eridence ; and that any person 
taking a fiilse oath in any case wherein an oath is remiired to be taken by this Act shall 
be deemed guilty of wilful and corrupt perjury, and bein^ thereof duly conyioted shall 
be liable to such pains and penalties as oy any laws now in force any person conyioted 
of wilful and corrupt perjuiy is subject and liable to. 

7.^ And be it further enacted. That wheneyer any person who being duly summoned Witnenes not 
to giye eyidence before the said Commissioners as aforesaid, his or her reasonable >^P^^1^^ 
expenses haying been paid or tendered, and not haying any lawful impediment allowed J^jS^SL * 
by the said Commissioners, shall fail to appear at the time and place specified in such 
summons, or after appearing shall refuse to be sworn or to answer any lawful question, 
or to produce an^ deed, instrument, or writing which he or she may lawfully be required 
to produce, or without leaye obtained from the said Commissioners shall wilfully with- 
draw from further examination, then and in eyery such case the said Commissioners 
shall cause such default, or refusal, or wilful withdrawing, to be certified in writing ; 
and thereupon it shall and may be lawful for the person at whose instance, or on whose 
behalf such summons as aforesaid was issued, to take out the process of the Supreme 
Court for summoning such last-mentioned person to appear before the said Court at 
the time therein specified, summarily to show cause why he or she should not be 
attached, fined, or imprisoned, for such default, refusal, or wilful withdrawing as afore- 
said ; and if such person, haying such last-mentioned summons duly seryed upon him or 
her, shall at the time therein specified, fail to show cause for his or her said default, 
refusal, or withdrawing, to the satisfaction of such Court, it shall and may be lawful 
for such Court, on proof, b^ the return of the officers serring the same, or by affidavit 
of the due serrice of the said summons to give eyidence, and of the said summons to 
show cause, and on production of a copy 01 the said certificate under the hand of the 
Secretary of the said Commissioners, to grant a warrant to apprehend the person so 
failing to show cause, and to commit him or her to prison, and there to remain without 
bail, imtil he or she shall submit to be sworn, and to answer all such questions, and to 
produce all such deeds, instruments, or writings as aforesaid, in so far as shall lawfully 
be required of him or her, and further to set such fine upon such person as the Court 
shall think meet ; and unless the same shall be forthwith paid, to grant process for low- 
ing the amount thereof upon the property of such person ; and every such fine, or the 
amount thereof which sh^ be levied, shall forthwiui be paid to the Chief Clerk of the 
Mud Court, and the said Chief Clerk shall forthwith, out of the amount of such fine, 
pay to the person at whose instance the sentence imposing tlie fine was obtained, the 
expenses incurred in summoning the person fined, and in obtaining such sentence, as 
taxed by the said Chief Clerk, and shall account for and pay over the residue of such 
fine, in like manner as he is by law required and directed to account for and pay over 
fees or fines received by him as Chief Clerk of such Court. 

8. And be it further enacted, That all mortgages and judgments which would have Effect of mort- 
bound the said lands, or any part of them, in case grants thereof had been given under Bm^ sad Jod^ 
the Great Seal of the Colony Wore such mortgages or judgments were male or riven, ^ gJJi 
shall have the same force and effect with respect to such lands, after grants thereof shall 

have been made and delivered in pursuance of the provisions of this Act, as if the same 
had been made and delivered previous to the dates of such mortgages or judgments as 
aforesaid, any law to the contrary in anywise notwithstanding. 

9. And be it further enacted. That the said Commissioners shall and ma^ receive for The sum of thres 
their own use, for eveiy final report made by them in manner and form aforesaid, upon ^^^ ^ ^■ 
any claim or claims to a grant of land, the sum of three guineas ; and that the Secretary ^^^^^^ ^^^ 
to the said Commissioners shall and may receive for his services for every case referred 

to such Commissioners the sum of one pound ; which said sums, respectively, it shall and 
may be lawful for His Excellency the Governor to order and direct by warrant under 
his hand to be paid from and out of the Public Treasuir of the said Colony, and the 
same shall be the whole of the remuneration of the said CTomnussioners and Secretary, 
and every of them respectively, for and in respect of their said offices.* 

10. And be it further enacted, That there snail be paid to the Secretary of the said f^^g to be taken 
Commissioners by every person making a claim to a grant of land which shall be referred h^ Secretary to 
by the CJovemor to the said Commissioners for examination as hereinbefore is provided, vommlsiioiiers 
tne several fees spedfied in the Schedule hereunto annexed, marked C, and the said 

Secretaij shsdl dmy account for the fees so paid to him as aforesaid, and shall pay the 
same into the himas of the Colonial Treasurer on the last day of every montn, to be 
appropriated to the public uses of the said Colony and in support of the GK>yemment 
thereof : Provided uways, and be it further enaoiked. That it shall and may be lawful 

* Section 9 repealed by 18 Yic. No. 11, which substitutef other fees. 
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for the Baid GomiuisaionePB, or any two of them, of whom the President shall be on^ to 
admit any poor person to appear and prosecute his claim as aforesaid without the pay- 
ment of any fees, if it shall appear to the said Commissioners that such person is poor 

Repeal of 4 Oul. ^^^ ^^^ ^ ^ condition to pay the same. 

IV^ 9, 11. And be it further enacted, That from and aft^ the passing of this Act, the said 

except as to recited Act of the Ghovemor and Council, passed in the fourth year of the rdgn of his 

^H^^^^^j]. present Majesty, shall be and the same is nereby repealed, saying and excepting as to all 

coi^encedT^ matters and thhigs actually commenced, and still pendine and undetermined, all which 

said matters and things shall and may be done, performed, determined, and completed 

under the said recited Act in like manner as if the same had continued in full force and 

operation* 



SCHEDULE C. 
Ebbs to be reoeiyed by the Secretary to the Commissioners. 



£ 8. d. 



Eor eyeiy summons for witnesses, each stmmions containing four names, by 

the party requiring the same 2 6 

For eyery witness examined, or document or youcher produced in eyidence, 

by the party on whose behalf examined or produced 10 

For taking aown the examination of any witness 10 

For eyeiy one himdred words after the first hundred additional 1 O 

For every- Certificate granted by Commissioners, of default, refusal to answer, 

or wilful withdrawing of any witness ... ... ~ ... 10 

For eyery fiinal report, to be paid by the party or parties in whose fayour 

report made ^) ... ... ... ... ... ... ... ... 2 

CREDITORS' REMEDIES. 
(See Equity FracHce.) 



DEBTS (PAFMENT OF OUT OF REALTY). 

64 Geo. Ill c. 15. An Act for the more easy recovery of Debts in His 
Majesty's Colony of New South Wales. [6th December, 1813.] 

4. And be it further enacted, That, from and after the said 25th day of June, 1814^ 
lAadfl he in the houses, lands, and other hereditaments and real estates, situate or being within the 
plantation Ikble gaid Colony of New South Wales or its dependencies, belonging to any person indebtedt 
to satisfy.debts. ^^ ^ liable to and chargeable with all just debts, duties, and demands of what nature 
or kind soeyer, owing by any such person to His Majesty or any of his subjects, and 
shall and may be assets for the satisfaction thereof, in hke manner as real estates are by 
the law of England liable to the satisfaction of debts due by bond or other speciality, 
and shall be subject to the like remedies, pr oceeding, and process, in any court of law or 
equity in the said Colony of New South Wales or its dependencies, for seizing, extend- 
ing, selling or disposing of any such houses, lands and other hereditaments and real 
estates, towards the satisfaction of such debts, duties, and demands, and in like manner 
as personal estates in the said Colony are seized, extended, sold, or disposed of, for the 
satis^tion of debts. Q^) 



(•) Fees increased by 6 Vic. No. 11 and 18 Vic. No. 11. 



l^^) In 1849 W. died having duly executed a will whereby he devised, subject to the 
payment of his debts, aU his realty to his four children, directing that " mese four 
children, together with their mother, will possess the 80-acre farm for their own abso- 
lute use. My wife shall live on the farm as long as she is aliye, and she can never let» 
sell, or mortgage the property ; my children can equally divide it among themselvea 
after the death of their mother, and when the youngest is twen^ years of, age or 
married;'* and he ap^inted S. and liis widow his executors. The will was never 
proved, but shortly atter his death (in 1850), his executors sold, for the purpose of 
paying his debts, 10 acres out of the 30, which 10 acres, after being several times sold 
to successive purchasers with the consent of the executors, were at last, with the like 
consent, purchased by B. No conveyance was executed to B. of the 30 acres, or to any 
of the successive purchaser^ of the 10 acres, but they had all remained in quiet posses- 
sion from the time of their several purchases. The eldest son on coming of age brought 
an action of ejectment against B., who thereupon filed his bill, praying an injunction to 
stay the action, and for a conveyance of the 30 acres and 10 acres to him. Meld, that B. 
was entitled to a legal conveyance, both of the 80 acres and the 10 acres, ffeld also, 
that the sale by the executors, though acting as executors de son tort of the 10 icresp 
was a good and effectual sale by them under the circumstances, ffeld also, following 
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11 G. rV «fe 1 W. IV c. 47. (*) , An Act for consolidating and amending 
the Laws for facilitating ^e Pajment of Debts out of Beal iTstate. 
[16th July, 1830.] 

Whbbbas an Act was passed in the third and fourth years of Eling William and Queen 8 A 4 W. and 11 
Mary, intituled, "An Act for the relief of Creditors against fraudulent Devisee** which ^ ^^ 
was made perpetual.by an Act passed in the sixth and seyenth years of King William tf Jc7 W. nic. 14. 
the Third, mtituled, *^An Act far continuing several Laws therein mentioned" and'n^iereas 
an Act was passed by the Parliament of Ireland in the fourth year of Queen Ann^, * -Anne c. 5 (1). 
mtituled, " An Act for relief of Creditors against fraudulent Devises" and whereas an 
Act was passed in the forty-seventh year of His late Majesty King G-eorge the Third, 47 O. in c. 74. 
intituled, **An Act for mare effectually securing the Payment of Debts of Traders : " and 
whereas it is expedient that the proyisions of the said recited Acts should be enlarged, 
and that the sud recited Acts should be repealed in order that all the proyisions relating 
to this matter should be consolidated in one Act : Be it therefore enacted by the King's 
Most Excellent Majesty, by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, m this present Parliament assembled, and by the authority of 
the same. That the sai^ several recited Acts shall be and the same are hereby repealed. Recited Acts re- 
but so as not to affect any of the provisions and remedies of the said Acts, or any of them, P^led. 
to the benefit of which any persons are entitled, as against any estate or interest in any 
lands, tenements, hereditaments, or other real estate, of any person or persons who died 
before the passing of this Act. 

2. And whereas it is not reasonable or just that by the practice or contrivance of any For remedying 
debtors their creditors should be defrauded of their just debts, and nevertheless it hath ^"^ SSSom 
often so happened that where several persons having by bonds, covenants, or other ^y ^^jji^ 
specialties bound themselves and their heirs, and have afterwards died seised in fee 
simple of and in manors, messuages, lands, tenements, and hereditaments, or had power 
or authority to dispose of or charge the same by their wills or testaments, have, to the 
defrauding of such their creditors, by their wills or testaments, devised the same or dis- 
posed thereof in such manner as such creditors have lost their said debts ; for remedying 
of which, and for the maintenance of just and upright dealing, be it therefore further 
enacted. That aU wills and testamentary limitations, dispositions, or appointments, already 
made by persons now in being, or hereafter to be made by any person or persons whom- 
soever, of or concerning any manors, messuages, lands, tenements, or hereditaments, or 
any rent, profit, term, or charge out of the same, whereof any person or persons, at the 
time of his, her, or their decease, shall be seised in fee simple, in possession, reversion, or 
remainder, or have power to dispose of the same by his, her, or their last wills or testa- 
ments, shall be deemed or taken (only as against such person or persons, bodies politic 
or corporate, and his and their heirs, successors, executors, administrators, and assigns, 
and every of them, with whom the person or persons making any such wills or testa- 
ments, limitations, dispositions, or appointments shall have entered into any bond, covenant, 
or other specialty binding his, her, or their heirs) to be fraudulent, and clearly, absolutely, 
and utterly void, frustrate, and of none effect ; any pretence, color, feigned or pre- 
sumed consideration, or any other matter or thing to the contrary notwithstanding. 

B. And, for the means that such creditors may be enabled to recover upon such bonds, Enabling credit- 
eorenants, and other specialties, be it further enacted. That in the cases before mentioned ™^^JSdsf'&c 

BuUen and A* Beckett (see infra), that thoiigh the Imperial Act for the more easy 
recovery of debts in New South Wales, 54 G. III. c. 15, renders real estates in this 
Cokmy liable for debts of every kind, the creditor must proceed in respect to the real 
estate as he would in respect of the personal estate, but in both instances against the 
person in whom the property is vested. Held, that as in this case the person entitled 
to the real estate was made defendant, he was bound to effectuate the sale of the 10 acres 
by the executors. The Court never sets aside bond fide sales or contracts which would 
be admitted to be valid if made under decree, merely because such sanction has not been 
obtained to a just administration. See Eose v. Woodland and others. — 6, S.C.B., Eq., 
p. 50. As to obUgation of real estate to pay debts of testator under 54 G-. III. c. 15, see 
M'Zean v. JDi^ht, 6, 8.C.R., p. 95 ; and Bullen v. A* Beckett, 1 Moore's P.C.C., N.S., 
228, in which case it was held that the object of the Statute was to render real estates in 
New South Wales liable for simple contract debts, as land is liable in England for bond 
and speciality debts ; but that a creditor is boimd to proceed in respect of the real estate 
against the person in whom the property is vested. Stephen, C.J., delivering the judg- 
ment of the Court in Maclean v. Diyht, 5, S.C.R., p. 95., said that, " Every devise is by 
tiie combined effect of the several statutes (sc. 3 and 4 Wm. and M. c. 14, 54 Geo. III. 
c 15, and 1 Wm. IV. c. 47) void against the testator's unpaid creditors of every degree, 
and therefore the land remains (or becomes) vested in the heir for their benefit," 
(•) Adopted by 6 W. IV No. 8, 
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erery such creditor shall and may have and maintain his, her, and their action and actioiis 
of debt or covenant upon the said bonds, corenahts, and specialties against the heir and 
heirs at law of such obligor or obligors, coyenantor or covenantors, and such devisee and 
devisees, or the devisee or devisees of such first-mentioned devisee or devisees jointly, by 
virtue of this Act ; and such devisee and devisees shall be liable and chargeable for a 
false plea by him or them pleaded, in the same manner as anv heir should have been for 
any false plea by ^^-m pleaded, or for not confessing the lands or tenements to him. 
descended. 

4. And be it further enacted. That if in any case there shall not be an^ heir at l&w 
against whom jointly with the devisee or devisees a remedy is hereby gi"^en, in every 
such case every creditor to whom by this Act relief is so given shall and may have and 
maintain his, her, and their action and actions of debt or covenant, as the case may be, 
against such devisee or devisees solely ; and such devisee or devisees shall be liable for 
false plea as aforesaid. 

6. Provided always and be it further enacted. That where there hath been or shall be 
any limitation or appointment, devise, or disposition, of or concerning any manors, mes- 
suages, lands, tenements, or hereditaments, for the raising or payment of any real and 
just debt or debts, or any portion or portions, sum or sums of money, for any child dr 
children of any person, according to or in piursuance of any marriage contract or agreement 
in writing bond fide made before such marriage, the same and every of them shall be in 
full force, and the same manors, messuages, lands, tenements, or hereditaments shall 
and may be holden and enjoyed by every such person or persons, his, her, and their heirSy 
executors, administrators, and assigns, for whom the said limitation, appointment, devise, 
or disposition was made, and by his, her, and their trustee or trustees, his, her, and their 
heirs, executors, administrators, and assigns, for such estate or interest as shall be so 
limited or appointed, devised, or disposed, until such debt or debts, portion or portions, 
shall be raised, paid, and satisfied, anything in this Act contained to the contrary notwith- 
standing. 

Heir at law to be 6. And be it further enacted, That in all cases where any heir at law shall be liable to 

answerable for ^j ^j^g debts or perform the covenants of his ancestors, in regard of any lands, tene- 

he may seU^ ments, or hereditaments descended to him, and shall sell, alien, or make over the same, 

tate before action before any action brought or process sued out against him, such heir at law shall bo 

brought answerable for such debt or debts, or covenants, in an action or actions of debt or ooven- 

ant, to the value of the said lands so by hiiii sold, aliened, or made over, in which cases all 

creditors shall be preferred as in actions against executors and administrators ; and such 

execution shall be taken out upon any judgment or judgments so obtained against suc^ 

heir, to the value of the said land, as if the same were his own proper debt or debts ; 

saving that the lands, tenements, and hereditaments, bond fide aliened before the action 

brought, shall not be liable to such execution. 

7. Provided always and be it further enaeted. That where any action of debt or cove- 
nant upon any specialty is brought against the heir, ha may plead riens per descent at 
the time of the original writ brought or the bill filed against him, anything herein con- 
tained to the contrary notwithstanding ; and the plaindff in such action may reply that 
he had lands, tenements, or hereditaments from his ancestor before the original writ 
brought or bill filed ; and if upon the issue joined thereupon, it be found for the plaintiff, 
the jury shall inquire of the value of the lands, tenements, or hereditaments so descended, 
and thereupon judgment shall be given and execution shall be awarded as aforesaid ; but 
if judgment be given against such heir by confession of the action, without confessing 
the assets descended, or upon demurrer or nihil dicit, it shall be for the debt .and damage, 
without any writ to inquire of the lands, tenements, or hereditaments so descended. 

8. Provided always and be it further enacted. That all and every the devisee and 
devisees made hable by this Act, shall be liable and chargeable in the same manner as 
the heir at law by force of this Act, notwithstanding the lands, tenements, and here- 
ditaments to him or them devised shall be aliened before the action brought. 

Traders' estates 9. And be it further enacted. That from and after the passing of this Act, where anj 
j5«^^ 'S'^iLi^ P®r^ii being, at the time of his death, a trader, within the true intent and meaning of 
in Courts of ^^^ ^^^^ relating to bankrupts, shall die seised of or entitled to any estate or interest in 
Equity. lands, tenements, or hereditaments, or other real estate, which he shall not by his last will 

have charged with or devised subject to or for the payment of his debts, and which 
would be assets for the payment of his debts due on any specialty in which the heirs 
were bound, the same shall be assets to be administered in Courts of Equity for the pay- 
ment of all the just debts of such person, as well debts due on simple contract as on 
specialty ; and that the heir or heirs at law, devisee or devisees of such debtor, and the 
devisee or devisees of such first-mentioned devisee or devisees, shall be liable to all the 
same suits in equity, at the suit of any of the creditors of such debtor, whether creditors 
by simple contract or by specialty, as they are liable to at the suit of creditors by spe- 
2*ditor8^ cialty in which the heirs were bound : Provided always, that in the administration of 
JJjI^gJ^j^ "• assets by Courts of Equity, imder and by virtue of this provision, all creditors by spe- 
cialty, in which the heirs are bound, shall be paid the full amount of the debto due to 



Where an action 
of debt is 
brought against 
the heir he may 
plead riens per 
descent. 



Devisees to be 
liable the same 
as heirs at law. 



DEBTS (PAYMENT OF OUT OF REALTY). 19 

them, before any of the creditors by simple contract or by specialty, in which the heia 
are not bound, shall be paid any part of their demands. 

10. And be it further enacted, That from and after the passing of this Act, where any Pu^l shall not 
action, suit, or other proceeding for the payment of debts, or any other purpose, shall be Jj^rt^^ti. 
oonmienced or prosecuted by or against any infant under the age of twenty-one years, ^^ 

dther alone or together with any other person or persons, the parol shall not demur, but 
such action, suit, or other proceeding shall be prosecuted and carried on in the same 
manner and as ^ectually as any action or suit could before the passing of this Act be 
carried on or prosecuted by or against any infant, where, according to law, the parol did 
not demur. 

11. And be it further enacted, That where any suit hath been or shall be instituted in In'"*** to n»ake 
an^ C^urt of Equity, for the payment of any debts of any person or persons deceased, to SSdc?oi^ of 
whiclL their heir or heirs, devisee or devisees, may be subject or liable, and such Court of the Court. 
Equity shall decree the estates liable to such debts, or any of them, to be sold for satis- 
faction of such debt or debts, and by reason of the infancy of any such heir or heirs, 

devisee or devisees, an immediate conveyance thereof cannot, as the law at present stands, 
be compelled, in every such case such Court shall direct, and if necessary compel, such 
infant or infants to convey such estates so to be sold (by all proper assurances in the - 
law) to the purchaser or purchasers thereof, and in such manner as the said Court shall 
think proper and direct ; and every such infant shall make such conveyance accordingly ; 
and every such conveyance shall be as valid and effectual to all intents and purposes as 
if such person or persons, being an infant or infants, was or were at the tiuie 01 execu- 
ting the same of the full age of twenty -one years. 

12. And be it further enacted. That where any lands, tenements, or hereditaments hath Persons having a 
been or shall be devised in settlement by any person or persons whose estate imder this ^nves^ShTfST^ 
Act, or by law, or by his or their will or wills, shall be liable to the payment of any of his if the estate is 
or their debts, and by such devise sh^ be vested in any person or persons for life or ordered to be 
other limited interest, with any remainder, limitation, or gift over, which may not be "^^^ 
rested, or may be vested in some person or persons ihrom whom a conveyance or other 

assurance of the same cannot be obtained, or by way of executory devise, and a decree 
shaU be made for the sale thereof for the payment of fuch debts or any of them, it shall 
be lawful for the Court by whom such decree shall be made to direct any such tenant 
for life, or other person having a limited interest, or the first executory devisee thereof, to 
convey, release, assign, surrenaer, or otherwise assure the fee simple or other the whole 
interest or interests so to be sold to the purchaser or purchasers, or in such manner as 
the said Court shall think proper ; and every such conve3rance, lelease, surrender, assign- 
ment, or other assurance shall be as effectual as if the person Vho shall make and execute 
the same were seised or possessed of the fee simple or other whole estate so to be sold. 

13. And be iti^ further enacted. That nothing in this Act shall extend, or be deemed or ?i*^^f^ ^, v 
construed to extend, tt> repeal or alter an Act made by the Parliament of Ireland in the relating^ debts 
Airty -third year of the reign of King George the First, intituled, " An Act for the better due tobankera. 
^ecurtMff the payment of Bankers* Notes and for providing a more effectual remedy for 

the security and pmfment of the Debts due by Bankers" 

21 Vic. No. 6. An Act for further facilitating the payment of Debts out 

of Real Estate. [31st May, 1858.] 

Whbrbas it is expedient to extend the provisions contained in the eleventh and twelfth Preamble, 
sections of the Imperial Act 11 Geo. lY and 1 Wm. lY c. 47 adopted and applied to 
this Colony hj the Act of Council 5 Wm. IV No. 8 in like manner as the same live been 
extended in England by the Imperial Acts 2 and 3 Yic. c. 60 and 11 and 12 Vie. c. 87, — 
Be it therefore, &c., &c. : — 

1. The said sections shall extend and the same are hereby extended to authorize Courts of Equity 
Courts of Equi^ to direct mortgages as well as sales to be made of the estates of such JJl^'JjjJ^iJif-- 
inf ant heirs or devisees as are referred to in the said eleventh section of the said Act, and |^ ^qu as nSeS. 
also of lands, tenements, or hereditaments devised in settlement as mentioned in the said 

twelfth section, and-to authorize such sales and mortgages to be made, in cases where the 
tenant for life, or other person having a limited interest, or the first executory devisee, as 
referred to in the said Act, is an infant. 

2. When any such sale or mortgage shall be made, the surplus (if any) of the money Suiplusof money 
raised hj such sale or mortgage which shall remain after answering the purposes for "^^^S^ 3t»*' 
which the same shall have l^n raised, and defraying aU legal costs and expenses, shall be aefn^inil ex- 
considered in all respects of the same nature, and descend or devolve in the same pens«s to dee- 
manner, as the estate or the lands, tenements, or hereditaments so soldormort^ed, and ^^'^^ijT?^^* 
shall belone to the same persons, be subject to the same limitations and provisions, and ** ^ estote. 
be api^icable to the same purposes as such estate, or such lands, tenements, or heredita- 
ments would have belonged and been subject and applicable to, in case no such sale or 

mortgage had been made. 



20 DEBTS (PAYMENT OF OUT OF REALTY). 

Providons ex- 3. In cases in other reepects faUing witMn the eaid hereinbeforo recited proriBions of 

&c ^ deoS^ ^^® ^^ '^^*» ^® ^^^ twelfth section thereof shall extend, and is hereby extended to any 

debtor in cer- c<Lse in which any lands, tenements, or hereditaments of any deceased person shall by 

toin cues. descent, or otherwise than by devise, be Tested in the heir or co-heirs of such person, sah- 

ject to an executory deyise over in favour of a person or persons not existing or not 

ascertained : And in any such case it shall be lawful for the Court by whom any 

decree shall be made as mentioned in the said Act, to direct such heir or co-heirs, 

although an infant or infants, to convey, release, assign, surrender, or otherwise assure the 

fee simple or other the whole interest to be sold to the purchaser or purchasers, or ms 

such Court shall think proper : And every sUch conveyance, release, assignment, surrender, 

or other assurance shall be as effectual as if the heir or co-heirs making and executing the 

same, vras or were seised or possessed of the fee simple or other whole interest and estate 

so to be sold, and, if an infant or infants, was or were of full age. 

DECEASED PERSONS' ESTATES. 

11 Yic, No. 24. An Act for the better preservation and management of 
the Estates of Deceased Persons in certain cases. [1st October, 1847.] 

• Gw*?V c 83 ^HEBBi.8 by an Act of Parliament, passed in the nihth year of the reign of His lata 
ieo. 12. ' Majesty King G-eorge the Fourth, intituled, " An Act to provide/or the AdminUtraiion 

of Justice in New South Wales and Van Diemens Land^ and for the more effectual 
Oovemment thereof and for other purposes relating thereto" it was amongst other 
things enacted, "that in aU cases where the executor or executors of any will, upon being 
duly cited, shall refuse or neglect to take out probate, or where the next of kin shall bo 
absent, and the effects of the deceased shall appear to the Supreme Court to be exposed 
and liable to waste, it shall be lawful for the said Court to authorize and empower the 
Registrar, or other ministerial officer of the said Court, to collect such effects, and hold op 
deposit or invest the same, in such manner and place, or upon such security, and subject 
to such orders and directions as shall be made, either as applicable in all such cases, or 
specially in any case, by the said Court in respect of the custody, control, or disposal 
_j %» • ^ thereof : " And whereas by an Act of the Qt)Temor and Council of New South Wales, 
^ ■ passed in the first year of the reign of Her present Majesty, intituled, " An Act for the 

investment of moneys belonging to Intestate E states ^ by the Supreme Court in the New 
South Wales Savings Bank at Sydney " prorision is inade for the investment of moneys 
belonging to estates of persons dying intestate, under the control of the Supreme Court of 
Kew South Wales, in the said Bank, and for the withdrawal thereof: And whereas it is 
expedient to extend the power of collecting, managing, and administering the estates of 
deceased persons, in cases where there shall not be any person empowered to collect^ 
* administer, or manage the same, and otherwise to regulate the powers and duties of the Judges 
of the said Supreme Court and of the officer appointed to collect the said estates : Be it 
therefore enacted by His Excellency the Q-ovemor of New South Wales, with the advice 
and consent of the Legislative Council thereof. That any officer appointed or to be 
appointed hereafter by the said Supreme Court to collect the estates of deceased persons, 
under the provisions of the said Act of Parliament, shall, in respect of his «aid office, be 
uST^tes ***" ^^y^^^ " Curator of Intestate Estates," and shalf perform the duties, and have the powers 
. and rights, amd be subject to the liabihties hereinafter expressed, declared, and contained ; 

give secuniy. ^^^ ^^^^ officer shall from time to time procure and give security by bond or recog- 
nizance to Her Majesty the Queen and her Successors, in €he sum of two thousand 
pounds, by himself and such sureties as Her said Majesty or Her Successors may think fit, 
conditioned for the collection and due payment of and accounting for all moneys which 
JjJJ2e? *^*^ ^°^® ^ ^^^ hands by virtue of his office of Curator of Intestate Estates : Provided 

always, that no surety for such officer shall be liable beyond the separate amoimt in 
which he may have bound himself, and also that every such surety may withdraw from 
any further liability for the future under any such bond or recognizance, by giving to 
Her Majesty's Attorney General for New South Wales three months' notice in writing 
of his fhtended withdrawal, without prejudice nevertheless to his liability for any pre- 
vious breach of the condition of such bond or recognizance. 
2d dfeSt*^"*^ 2. And be it enacted. That the Curator of Intestate Estates shall, from time to time, so 
thereof. ^^^^ " conveniently may be after receiving information, on oath, of the death of any 

person leaving any personal estate liable tp be collected by him, apply to the said Court, 
or one of the Judges thereof, for an order authorizing him to collect, manage, and admin- 
ister such estate ; and the said Court or Judge shall, if satisfied that the case is within the 
provisions of the said Act of Parliament, or of this Act, make such order ; which order, 
when made, shall give to the Curator of Intestate Estates the same power over the per- 
sonal estate of the deceased person, except as hereby enacted, as he would have had if 
letters of administration of such personal estate had been mnted to the said officer, sub- 
ject nevertheless to anv order or orders which may from time to time be made by the 
said Court, or one of the Judges thereof, on petition as hereuiafter mentioDed, toaching 
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• 

the said estate, or the collection, xnanagement, or administration thereof : Provided nerer- Order to collect, 
theleas that an order to collect, manage, and administer any estate shall not, either before S^y^* ^e 
or after the same shall be made, prevent the proving of any will, or the obtaining of any subsequent 
letters of administration to the personal estate of any person dying intestate, or limit or proving of a 
affect the powers or duties of any executor or administrator of the same estate. '^» ^' 

3. And be it enacted, That after an order to coUect, manage, and administer the estates M<x*® <J proceed- 
of deceased persons shall have been made, all disputes and matters touching the collec- ^^L^ 

tion, management, or administration of the same, within the provisions of the said Act of 
Parliament or of this Act, and all claims and demands thereon, except as hereinafter pro- 
vided, shall be decided by the said Supreme Court or one of the Judges thereof, on 
petition, in like manner as if the matter were in the equitable jurisdiction of the said 
Court ; and the Judges of the said Court shall from time to time-make such general rules 
and orders touching such petitions, and the proceedings thereon, as to them shall seem 
expedient ; and all petitions and orders presented and made under the provisions of the 
said Act of Parliament or of this Act, and all affidavits used in support of or in opposi- 
tion to such petitions, or otherwise relating to the estates of such deceased persons as 
aforesaid, and all accounts of the collection of intestates' estates, passed or to be passed, 
shall be filed in such office of the Supreme Court as the said Judges shall from time to 
time direct : Provided nevertheless, that if the said Supreme Court, or the Judge to 
whom any petition shall be presented tbuching the matters aforesaid, shall think it 
•desirable that the matter in question should not be decided on petition, the said Court or 
Judge shall order such proceedings to be instituted at law or in equity as shall be con- 
sidered proper for the decision thereof. 

4. And be it enacted. That all orders which shall be made by the said Court, or a Enforcing 
Judge thereof, shall be enforced by thQ same process as the hke orders would be enforced o"lo- 
by, & they were made by the said Supreme Court in its equitable jurisdiction ; and that 

aU affidavits made in respect of the collection, management, or administration of the 
estates of deceased persons, under the provisions of the said Act of Parliament or of this 
Act, or relating thereto, or to any proceedings at law or in equity, under the provisions 
of this Act, or relating thereto, may be sworn before a Commissioner of the Supreme 
Court for taking Affidavits, or (in places beyond the County of Cumberland) before any 
Justice of the Peace, who is hereby empowered to administer the same, anytlyng in an 
Act passed in the ninth year of Her Majesty's reign, intituled,' "An Act for V^ more o vie. Na 9, 
effectual abolition of Oaths and AffirmcUions taken and made in varums Departments of 
the Oowmment of New South Wales, and to substitute Declarations in lieu- thereof, and 
for the suppression of voluntary and extra-judicial Oaths and Affidavits" to the con- 
trary notwithstanding. 

6. And be it enacted, That the Curator of Intestate Estdtes shall apply for an order to col- Persons dying 
lect, manage, and administer the estate of any deceased person, and the said Court or Judge 5*®W? ^^^ - 
thereof shall have authority to make such order, whenever such person shall have died the (Xmrt *^ 
beyond the jurisdiction of the said Court, but leaving personal property within the juris- 
diction thereof, which would be held to be within the provisions of the said Act of Par- 
liament, or of this Act, if such person had died within the jurisdiction of the said Court. 

6. And be it enacted. That when any person shall have died, having made a will, and Cues tviiere no 
named executors or an executor thereof, bequeathing personal property within the juris- Probate within 
diction of the said Court, and probate thereof or letters of administration with the will "^ nionths. 
annexed, shall not have been obtained within six calendar months after the death of the 

testator, the Curator of Intestate Estates, upon information on oath being given to him of the 
said facts, shall cite the executors named in the said will to come in and prove the same, or 
■how cause within fourteen days after such citation why an order should not be made 
for the said officer to collect, manage, and administer the said estate ; and such citation 
•hall be by notice under the hand of the Curator of Intestate Estates, which notice shall 
(with respect to such of the said executors as shall have a place of residence within tbis 
Colony known to the said Curator), be served personally, or by deUvery at such residence ; 
aiid (with respect to such of them as may be out of the Colony, or have no known place 
of residence within it) shall be twice inserted in the Oovemment Gazette ; and if at the 
expiration of the said fourteen days, the said will shall not be proved, or cause shown to 
the satisfaction of the said Court or a Judge thereof why the order should not be made, 
such order shall upon the petition of the said officer be jnade accordingly. (*) 

7. And be it enacted, That when any person shall have died intestate (or if he shall The like where 
have made a wiU, without naming any executor thereof), leaving personal property within ^^ executor 
the jurisdiction of the said Supreme Court, and letters of administration shall not have j^^e. ^^ °^ 
been obtained within three calendar months after the death of such deceased person, the 

Curator of Intestate Estates, upon information on oath being given to him of the said 
facts, 'shall dte in manner aforesaid the widow and next of kin who may be entitled to 
admiilister, to apply for and obtain letters of administration, or show cause within one 
calendar month afte)r such citation why an order should not be made for the said officer 
to collect, manage, and administer the said estate ; and if at the expiration of the said one 

(•) See 16 Vio. No. S,post. ^ 
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calendar month, letters of administration shall not hare been obtained, or cause shown to 
the Court, or a Judge thereof, why such order should not be made, suoh order, upon the 
petition of the said officer, shall be made. 

8. And be it enacted, That in all proceedings under the said Act of Pibrliament or 
under this Act, and in all proceedings at law or in equity, the said officer shall sue and 
be sued by his name, with the addition of the words " Curator of Intestate Estates," and 
it shall not be necessary for him, or the person or persons suing him, to state or prove his 
general authority to collect, manage, and administer the estates of the deceased persona 
learing property within the proyisions of the said Act of Parliament, or of this Act, but 
merely the order made on the petition of the said Curator for suoh purposes, in the 
specific estate to which the proceeding may relate ; and whenever the office of " Curator 
of Intestate Estates" shall become vacant, by the death or removal of the officer 
appointed for the time being to collect, manage, and administer the estates of deceoaed 
persons, and another officer shall be appointed to that office dipring the pendency of anj 
petition, action, suit, or other proceeding such petition, action, suit, or proceeding shall not 
abate or become defective, but the petition, action, suit, or other proceeding shidl be 
continued by or against the officer newly appointed, and his name be used in all future 
proceedings in lieu of the name of the officer so deceased or removed. 

9. And be it enacted, That the Curator of Intestate Estates shall make, or cause to be 
made, an inventory or list of all the personal estate of the persons whose estates he shall 
have been ordered to collect, manage, and administer, and shall retain the saMe in his 
office, and shall keep an account of all his receipts, payments, and dealings in eveij such 
estate, and shall retain aU letters receired, and copies of aU letters written by him, and ail 
deeds, papers, and writings of and relating to sucn estates, and shall permit all persona to 
inspect and take copies of the same, and of all proceedings relating thereto, at all 
reasonable hours, or shall furnish office copies thereoi on payment of the fees mentioned 
in the schedule hereto annexed, and shall convert into money all such personal estate aa 
shall not consist of money, unless order be made to the oontrarjf by the said Court or a 
Judge thereof. 

10. And be it enacted. That the Curator of Intestate Estates shall, at such times aa he 
shall think fit, cause adYertisemente to be inserted in the ^ew South Wales Govem$nemi 
Oazette, and such other public papers as he shall deem expedient, calling upon the 
creditors of the persons whose estates he shall have been ordered to collect, manage, and 
administer, to come in and prove their debts before, him ; and the said Curator of Intestate 
Estat-es shall allow any claim which may be made before him, if the same shall amount 
to the sum of twenty pounds or upwaids, upon the like proof as would be required bj 
the Master in Equity for proof of a claim made before him, upon a reference to take an 
account of debts in a suit instituted by a creditor on behalf of himself and others, 
against an executor or administrator ; and shall allow any claim not amounting to the 
sum of twenty pounds, upon the affidavit of the claimant alone, or where he shall think 
fit to call for further evidence upon such further evidence as he shall require, and the 
said Ciurator of Intestate Estates shall, as soon after the expiration of the time allowed 
for proof of debts as he convenientlv can, pav the debts proved, if the whole thereof can 
be paid, and if not shall declare and pay a dividend thereon ; and if he shall collect any 
further assets after making such payment, he shall, in case any part of the debts proved 
remain unpaid, pay the . same, and any debts subsequently proved before him (or a 
dividend thereon, as the case may be), but such debts as shall be subsequently proved 
shall first be paid a dividend, in proportion to their amount, equal to the dividend paid 
to creditors having previously proved their debts ; and after payment of all debts, fees, and 
expenses incident to the collection, management, and administration of such personal estate, 
shall pay over the residue to the personal representative of the intestate or testator (aa 
the case may be) so soon as such representative shall have been duly constituted. 

11. Provided always, and be it enacted, That nothing in this Act contained shall be 
construed to repeal or affect (except as herein expressly enacted) the provisions of the 
said recited Act of Council, or any general rule or rules made or to be made by the 
Judges of the said Court, with respect to the investment of money belonging to the 
estates of intestate persons in the New South Wales Savings Bank : save and except ttiat 
any order for the withdrawing of any such money may be made by the said Court or 
one of the Judges thereof. 

12. And be it enacted. That after the expiration of twelve calendar months from the 
time fixed by the advertisement for creditors to come in and prove their debts, if no 
debt shall be proved, or no creditor having proved his debt shall remain unpaid, it shall 
be lawful for any Judge of the Supreme Court, if he shall think fit so to do, to order the 
Curator of Intestate Estates to pay any sum, not exceeding fifty pounds, to any person 
claiming to be a party in distribution, or to be a legatee \mder a will, without letters of 
administration having been obtained, or the will being proved, and without legal proof of 
the right or title of the party so claiming ; and the said Curator df Intestate Estates 
shall pay the money so ordered to be paid, or, if necessary, shall remit the same in suoh 
jnanner at he shall think most safe and convenient. 
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13. And be it enacted, That the Curator of Intestate Estates shall, once in ereiy PusiiiffCurftton 
quarter of a year, on a day to be fixed by a Judge of the Supreme Court, or oftener if JdverUsliS*** 
lieqnired by the said Court, pass his account« in each estate before one of the Judges of mne, &a 

the said Court ; but the passing of such accounts shall not prevent his being thereafter 
liable to any daun which may be at any time made on nim in respect of any sum 
VDceiTed and not accounted for, or any sum which might haye been received by him but 
for his wilful neglect or default ; and the Curator of Intestate Estates shall, in eveir year, 
in the month of January, transmit to Her Majesty's Principal Secretary of State for the 
Colonies, a return of all moneys paid, received, and invested in the Savings' Bank, in 
respect of all the estates of deceased persons entrusted to him for collection during the 
preceding year, distinguishing the particular estate in which the same have bben so 
reoeired, paid, or invested ; and he snail also publish tvnce in every year, in the months of 
January and July, a like return in the New South Wales Oovemment Gazette, in respect 
of the six monthfl preceding. 

14. And be itenacted,That the Curator of Intestate Estates shall have the same power to Bischftrge to 
require a release and discharge upon the winding up any estate in his charge, and handing SSdiw up 
orer the prc^rty which may be in his hands to the person or persons entitled thereto, estate. 

as any executor, administrator, or any other trustee now has in the like circumstances. 

15. And be it enacted. That the clerks to the several Benches of Magistrates within Agents to 
the Colony of New South Wales, shall, at the request of the Curator of Intestate Estates, Curator, 
act as his agents in the collecting and getting in of all property within their districts 
respectively, belonging to deceased persons whose estates shall have been duly ordered to 

be collected ; and where any such property shall be situate in any part of the Colony to 
which there shall have been no'such clerk appointed, the Curator of Intestate Estates shall 
appoint as his agefit, to collect and get in the property of the deceased, such person as he 
shall think fit ; and such clerks and agents shall collect all such property, and convert the 
same (if so directed) into money, and remit the proceeds, or pay debts due by the 
deceased person out of the same, and otherwise act in the premises, under the direction of 
the Curator of Intestate Estates, who shall not be^ answerable for any act or omission of 
any such clerk or agent, not in conformity with any such direction, or which shall not 
have happened by uie said Curator's own default or neglect. 

16. Ajid be it enacted. Thai the Curator of Intestate Estates shall take, retain, and Fees to be taken 
receive the fees set out in the Schedule hereimto annexed, and also a commission at the and appropria- 
rate of five pounds per Cjentum, on all sums of money which shall be collected by hina,' **^° thereot 
whether personaJlT, or by any clerk or agent as aforesaid, and pay the same into the Colonial 

J'reasury : Proviaed that in respect of all sums of money which shall be collected or 
come to the hands of any clerk to a Bench of Magistrates, or other agent employed by 
the said Curator, he shall make an allowance at the rate of three pounds per centum to 
such derk or agent out of such commission, as a remuneration for his services. (*) 

SCHEDULE REFEEEED TO. 

£ •s. d. 

For every order to collect where effects shall appear to be above £60 7 6 

Where effects shall appear to be £50 or under 5 

For every order to pay money if £10 and under £20 0^6 

If £20 and under £50 5 

If £60 and under £100 .f 10 

And on every £100 above the first 2 6 

For every common order 2 6 

For every special order 5 

For every office copy 8d. per folio 

On. every audit of accounts including the direction to invest assets, if 
the amount which shall have been in the Curator's hands be 

under£20 6 

If £20 and under £60 7 6 

If £60 and under £100 10 

For every £100 above the first 2 6 

15 Vic. No. 8. An Act to amend, in certain particulars, the Act passed 
for the better preservation of the Estates of deceased persons. 
[9th December, 1851.] 

Whsbbab under the Act of His Excellency the Governor of New ^uth "Wales and the Recital. 
Legislative Council thereof, passed in the eleventh year of the reign of Her present ^. .. .^ 
Majesty, intituled, **An Act for the better preservation and management of the Estates ^^ ewid?. 
€(f deceased persons in certain cases,^ an order for the Curator of Intestate Estates to 

(^) The remaining five sections of this Act have been omitted, as not being of any 
general utility. 
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collect the personal estate of a deceased person cannot be applied for, in certain cases, 
until after the expiration of three months from the time of the* death of the party, or in 
certain other cases until after the expiration of six months from such death : And 
whereas it is expedient that in the cases hereinafter mentioned provision ^ould bo made 
for the granting of orders to collect before the expiration of- those periods, and for the 
granting of such orders when executors or the persons primarily entitled to letters of 
administration shall renounce probate, or shall be unwilling or unable from any cause 
to take out letters of administration : Be it therefore enacted by His Excellency the 
Gk>Temor of New South Wales, with the adrice and consent of the Legblatiye Council 
thereof, that the Curator of Intestate Estates shall apply for, and may at any time after 
Cases where the the delith of any deceased person, and without previous citation, obtain an order to 
*^^^blvbe Dur- ^^^*^> manage, and administer the estate of such person, in any of. the cases mentioned 
ioined or def ' respectively in the sixth and seventh sections of the said recited Act, where 'the Supreme 
troyed. Court of New South Wales, or the Judge applied to for such order, shall be satisfied by 

affidavit that the effects of the deceased will otherwise be probably purloined, loet, or 
destroyed, or that great expense will be incurred by delay in the matter. 
Omw where no 2. And be it enacted. That the like order shall or may be applied for and may be 
wlH probably be obtained in any of the said cases (after due citation, as mentioned in the said sections 
obtamed. respectively, and after the expiration of thirty days after the death of the deceased 

person), where the said Court or the Judge applied to shall be satisfied by affidavit that 
there is no reasonable probability of probate or letters of administration being obtained 
within the aforesaid period of six months or three months (as the case may be) after the 
death of such deceased person. 
C^ses of renun- 3. And be it enacted, That whenever the Curator of Intestate Estates shall have received 
ciauon. information on oath that any person has died either having made a will or intestate, and 

that the several persons named as executors have renounced probate of such will, or that 
all the persons primarily entitled to letters of administration have, by a memorandum or 
declaration in writing filed in the Office of the Registrar of the Supreme Court, declined 
to take out such letters, the said Curator shall apply for an order to collect, manage, and 
administer the estate of such deceased person ; and the Supreme Court of New Sout^ 
Wales, or any Judge thereof, shall or may thereupon, without citation, and at any time 
after the death of the deceased person, if satisfied of those facts, make such order accord- 
ingly. 

S^cSurt'"**'* ^* '^^ ^® ^* enacted. That in all cases where an order to collect shall have been or 
Judge shall shall be made under the said recited Act, or under this Act, or under the Statute passed 
direct in the ninth year of the reign of King Ckorge the Fourth in that behalf, it shall be 

lawful for the Court, or any Judge thereof, on the petition of the Curator or any person 
interested in the estate, to make such order or orders from time to time touching the 
collection, sale, investment, and disposal of the estate, as to such Court or Judge shall seem 
meet. 

Curator may 5. And be it enacted, That it shall be lawful for the Curator at any time or times 

rju(kre"^^ute ^®''^^^» ^^^^ ^^^ consent in writing of one of the Judges, to depute the actual collection 

an o^al of any estate or estates, and the goods, debts, and moneys therein, to one of the Official 

assignee in insol- Assignees in Insolvency ; and thereafter every assignee so deputed in respect of every 

r^^tOT ^&^^' estate committed to him imder this section, shall be deemed an agent of the Curator 

' within the meaning of the aforesaid recited Act, and shajl be bound to account from 

time to time to him, as and when such Curator (or as the Supreme Court, or any Judffe 

thereof) shall from time to time require, and shall pay over all balances in his hands 

to the Curator monthly or oftener if so required, and shall be entitled to retain to his 

own use, out of the property realized and moneys collected by him, a commission of not 

less than three, nor more than five per cent., as one of the Judges may in each case 

appoint as a remuneration for his services therein. 

Curator or his 6. And be it enacted. That neither the Curator of Intestate Estates, nor any of his 

fbrarts'done^S* ^gP^^^j "s^ii^ll ^ personaily liable to any person in respect of goods or chattels in the 

the performance possession of any intestate at th'e time of his death, which shall be sold by the Curator or 

,of their duties, any such Agent, as the goods of such intestate, unless such Curator or Agent shall know, or 

have actual notice before the sale, that Buch goods or chattel^were not in- fact the pro- 

Eerty of such intestate ; and generally neither the Curator nor apy of his Agents shall be 
able for any act done by him or them bond fide in the supposed and intended perform- 
ance of their duties respectively, unless it shall be shown that such act vras done not only 
illegally but wilfully or with gross negligence : Provided always, that in case of any sale 
by the Curator or his agents, of goocU or chattels belonging in fikct to any third person, 
the amount realized by such sale thereof shall be paid over bv him or them to the owner 
upon proof by him of such ownership, unless the same shall have been applied in the 
payment of the debts of the deceasea, or shall have been distributed according to any 
' vrill of the deceased, or in the ordinary course of administration, whilst the said Curator 
or any such agent was in ignorance and without actual notice of the claim of such person 
to the goods or chattels bo sold. 
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19 Vic. N"o. 1. An Act to amend the Ijblvt relating to the Administration lo via No. l 
of the Estates of deceased persons. [18th July, 1855.] (*) 

Whsbbas it is expedient that the law whereunder the real and personal assets of Preamble, 
deoeaeed persons are administered shotdd be amended : Be it ^lacted by 9is Excellency 
tiie Goremor of New South Wales, with the adyice and consent oi the Legislative 
Council thereof, as follows : — 

When any person shall, ^ter the thirty-first of December, one thousand eieht Heir or devisee 
hundred and fifty-fiTe, die seised of or entitled to any estate or interest in any land or other of real estate 
hereditaments which shall at the time of his death be charged with the payment of any 2!ll^J?!SSI?Jr 
>im or rams of money by wsj of mortgage, and such >ei^n shall not, by his Trill or ^"ofiJ^S^ 
deed or other document, haye signified any contrary or other intention, the heir or assets, 
derisee to whom such land or hereditaments shall descend or be devised shall not be 
entitled to have the mortgage debt discharged or satisfied out of the personal estate or 
any other real estate of such person, but the land or hereditaments so charged, shall as 
between the different persons claiming through or under the deceased person, be 
primarily liable to the payment of all mortgage debts with which the same shall be 
charged, every part thereof according to its value bearing a proportionate ^icut of the 
'mortgage debts charged on the whole thereof : Provided always, that nothing herein 
contained shall affect or diminish any right to the mortgagee of such lands or heredita- 
ments to obtain full payment or satisfaction of his mortgage debt, either out of the 
personal estate of the person so dying as aforesaid or otherwise : Provided also, that ^^^ ^ ^^^ 
nothing herein contained shall affect the rights of any person claiming under or by rights claimed 
virtue of any will, deed, or document already made or to be made before the first day )S^^J^y*^ ^» 
of January, one thousand eight hundred and fifty-six. Jtmuuy ^[seo! 

DECEASED WIFE'S SISTER (MARRIAGE WITH). 

39 Vic No. 20. An Act to declare valid the Marriage of a man with 
the Sister of his Deceased Wife. [Reserved, 21st July, 1875. 
Assent notified in Gazette, 26th May, 1876.] 

Whbbbab doubts have arisen in New South Wales, as to the validity of the marriage Preamble, 
of a man with the sister of his deceased wife, and it is expedient to remove such doubts : 
Be it therefore enacted bv the Queen's Most Excellent Majesty, by and with the advice 
and consent of the Legislative Council and Legislatit^ Assembly of Kew South Wales 
in Parliament assembled, and by the authority of the same, as follows : — 

1. Every mairiage otherwise lawful, which has been heretofore or which shall be Marriage with 
hereafter celebrated within the Colony of New South Wales, between any person and 5®J***®**,i7^®'' 
the sister of his deceased wife, shall be deemed and is hereby declared to have been and 
to be valid and of full force and effect, any law or custom to the contrary notwith- 
standing. ^ 

DESERTED WIVES AND CHILDREN. 

22 Yic. No. 6. An Act to amend the Act for the Maintenance of Deserted 
• Wives and Children. [25th August, 1858.] 

4. A wife deserted by her husband may at any time after such desertion apply ex wife may apply 
parte to the Supreme Court, or to any Judge thereof, (f) for an order to protect any personal to Supreme 
property which she may acquire after such desertion, against her husband or his creditors JjJJ^ to an * 
or any person claiming under him, and such order shaU in all cases be made on such order to protect 
Court or Judge being satisfied by affidavit of the fact of such desertion, and that the personal pro- 
same was without reasonable cause, and shall contain a statement of the day of such K'YJ!*'?jJf?* 
desertion, and shall have the effect of protecting all personal property, acquired by such desertion by ber 
wife at any time after such desertion, from her husband and lus 'creditors and all persons husband, 
claiming under him j and while such order shall continue in force, such wife shall, with 
respect to such personal property as aforesaid, and to all contracts in reference thereto, 
and to all other contracts entered into by her after the making of such order, and not 
lelatinff to real estate, be regarded in all respects as a feme sole ; and if the husband or 
any of nis creditors, or any person claiming under him shall, without the permission of 
the wife, seize, take, or hold possession of any property protected as aforesaid, such wife is 
hereby empowered to sue such husband, creditor, or other person for the restoration of 
the specific property seized, taken, or held as aforesaid, and to recover in such stdt, in the 
event of such property not being restored, a sum equal to double the value of the same. 
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This Act is adopted from' 17 & 18 Yio., cap. 113. 
Or Dirtrict Court Judge under 6. 31 of 22 v. No. 18. 
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yrith double costs of suit : Proyided always, tliat it shall be lawful for the husband or any 
of his creditors, or anj person claiming under him, at any time after the maJdng of any 
such order as aforesaid, to apply on notice to the wife to the Supreme Court, or to any 
Judge thereof, that sueh order may be rescinded, and the same shall be rescinded in aU 
cases where itshall be proved to the satisfaction of such Court or Judge, by affidavit or 
by vivd voce examination, or both, that such wife was not deserted without reasonable 
cause, or that since the making of the order she and her husband haye cohabited or 
resided together, and on such order being so rescinded, the husband shall haye and enjoy, 
with respect to all personal property protected by such order, the same rights as he 
would haye had if such order had not been made, and shall be entitled to sue on any 
contracts which his wife may have made while such order wns in force, and shall \>e 
liable to be sued on all such contracts in the same manner as though they had been 
made by his wife before his marriage with her. 
Common law 5. Nothing in this Act shall take away or diminish the common law liability of a 

bftDd NTQMnr^ husbaud in respect to contracts made by *a wife deserted by her husband without 
^^^ reasonable cause. 

11 Geo. IV c 65. DISABILITIES ACT (PERSONS UNDER). (*) 

DISTRIBUTIONS (STATUTES OF). 

22 <k 23 Charles II, c. 10. 1 James II, c. 17, s. 7. An Act for the better 

settling of Intestates. 

The following is the effect of the Statutes of Distributions, as given in Watkins, on 

Conveyancing^ 8th Ed., p. 432. 
It should be observed, in the first place, that the above Statute does not extend to the 

estate of a married woman, so that the husband takes the whole of her personal effects, 

he being entitled by the Common Law to administer to his deceased wife. 
Widow and If the intestate leaves a widow and children,' the widow takes one-third, and the 

children. children take the remaining two-thirds equally. 

Widow. If he leaves a widow and no children, she takes a moiety, and the next of kin the 

, other moiety as after-mentioned. 
Children. If he leaves no widow, the entirety is distributed among his children equally ; and if 

he leaves but one child it devolrS*iipon such only child. 
Children and the If some of the children of the intestate die in his lifetime leaving children, such 
o?eSdren?^^ children or their lineal representatives in infinitum take per stirpes equally. 
Grandchildren. If f^^ the children of the intestate die in his lifetime leaving chil(&en, such children, 

or if all of such children die in the lifetime of the intestate leaving children then all 

such grandchildren, take equaUy per capita, claiming in their own right and not by 

representation. 
Vesting of dis- If all the children of the intestate die, after his decease, but before distribution is 
tributive shares, made, their shares vest at the decease of the intestate, and their lineal representatives 

in infinitum take per stirpes equally. 
Hotchpot Where distribution is made abiong the children of the intestate, such children 

(excepting the heir-at-law) must bring into hotchpot any advancement /nade by the 

intestate m his life-time. 
Lineal descend- The lineal descendants of the intestate in infinitum' tkve preferred to aU descendants or 
*"**• collaterals. 

Neither wife, If the intestate leaves neither widow, child, nor descendant of child, the next of kin 

^xodantof ^^ entitled; that is, the father if living takes the whole, but if dead the mother, 
child. brothers and sisters of the intestate take equally, the children of deceased brothers and 

sisters standing in loco parentis. 
Representation But this right of representation, being amone collaterals, extefids no farther than to 
""iSSrals. *^® children of the brothers and sisters of the intestate ; thus, a sister's son excludes a 

^ brother's grandson, and an unde the son of a deceased axmt. • 

Mother. If there be neither brother nor sister, nor the child of a brother or sister, the mother 

takes the whole. 
Brothenawiauurt. But a mothcr-iu-law takes nothing. If there be no mother, the brothers and sisters 
brothers aAd*Stt«ra. take equallv ; and the children of a deceased brother or sister stand mi loco parentis. 
Kindred next • If there be neither mother, brother, sister, nor children representing a brother or 
•'tj^^others sister, distribution is made, without preference, among those wno are next in degree of 
JJjJJJjJJJ^ygg^ kindred to the intestate, according to the civil law. 
Paternal and Fatemal and maternal relations in equal defrree take together. 

matenul relationa. ± 

(*) 11 Geo. IV c. 65, adopted by 6 W. IV No. 8, but not printed in this collection, 
as reUting rather to Equity Procedure than to Property Law. 
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If there be neither mother, brother, Bister, nor children representing a brother or Gruidfother, &c 
nster, the grandfather, or, if he is dead, the grandmother, takes, they being preferred 
before the childrai of a deceased brother or sister, claiming in their own right and not 
as representatires. • 

Next the grandfather, the great-grandfather (or, if he is dead, the great-grandmother), STSl^^'^^f^* 
unclee, aunto, nephews, and nieces claiming in their own right, take together, as being in "*^°^» *^ 
equal degree. 

If there be none entitled in this degree, then the great-great-grandfather (or, if he is ^JJjJJSli*" a^ 
dead, tlie great-ereat-grandmother), great-uncle, first-cousin (or uncle's son), and great- K'*^*****'**''* **• 
nephew, (or brouier's grandson) take together, being equal in degree. * 

J>istribution is not to be made until tweWe monUis after the decease of the intestate. I>istii1mtioD. 
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22 Vic No. 18. An Act for establishing District 0)urt8 and for 
enabling the Judges thereof to act as (Ilhainnen of Quarter Sessions. [12th 
November, 1858. J 

7. All pleas of personal actions wherein the amount claimed is not more than two JiP*"®"*^ 
hundred pounds, whether on balance of account or <after an admitted sefr-off, or ^"^ 
otherwise, maj be hylden Jn the Courts established under this Act. Provided always that 
no such Court shall hare cognizance of anj action in which the title to land (^M or the 
raliditj of anj devise, bequest, or limitation under any will or settlement shall be in 
question, or shall have jurisdiction in any action for seduction or criminal conversation. 
Provided, nevertheless, that if such title as aforesaid shall incidentally come in question 
in any action, the Court shall have power to decide the claim which it is the immediate 
object of the action to enforce; but the judgment of the Court shall not be evidence of 
title between the parties, or their privies, in any other action in that Court, or in any 
proceedings in any other Court. 

78. It shall be lawful for the Begistrar of every such Court, by himself, or his deputies, ^f^'^^hj)^* 
to be by him appointed and duly authoriz^'under his hand and seal, and for whose acts exeratloiL 

he shall be accountable during his continuance in such office and their employment by 
him, to seize and take under any writ of execution whereby he is directed to levy any 
sum of money, and to cause to be sold, all and singular the lands, tenements, and heredita- 
ments, of or to which the person named in the said writ is or may be seized or entitled, 
or which he can either at Law or in Equity assign or dispose of. 

79. In case of any sale by the said Begistrar, by himself or his deputy, of the right, R«gistwjp to 
title, uid interest of any person of, to, or in any lands, or hereditaments, the said Beeistrar 2*^^ 

is hereby required to execute a proper deed of bargain and sale thereof to the puiSiaser, 
which deed of bargain and sale shall operate and be effectual as a conveyance of the 
estate, right, title, and interest of such person. Provided, nevertheless, that no such deed 
of bargain and sale shall so operate and be effectual as aforesaid, until the same shall have 
been duly registered in the proper office for the Begistration of Deeds, and be indexed (^^) 
in the index book thereof, in the name of the person whose interest in such lands and 
hereditaments is intended to be thereby conveycnl. 

80. It shall be lawful for a Baihff of any of the said Courts, by himself, or his B*"**'^ "«*~ 
deputies to be by him appointed and duly authorised under his hand and seal, to seize and p^^l^^ ^^^ 
take under any writ of execution whereby he is directed to levy any sum of money, and 

to cause to be sold, aU and singular the goods, chattels, and other personal property of, 
or to which the person namM in the said writ is or may be possessed, or entitled, 
or which he can either at Law or in> Equity assign or dispose of. Provided that the 
wearing apparel, bedding, tools, and miplements of trade of the defendant and his 
family to the value of ten pounds in the whole, shall be protected from seizure. 
^ 81. No writ of execution under this Act shall bind any lands unless registered in the ?fi3J???Ji**** 
proper office f^r Begistration of Deeds with the Begistrar, who shall duly register the {^ rwistnreiL^' 
same in a book ta be kept for that purpose. 

Q^) Per Hargrave, J., A conditional purchaser's right of occupying his selection 
before grant issued to him, is not a " title " in the technical sense used in the 7th 
section ; and accordingly, although he is compellable to show his parliamentary right 
to occupy, he may do this in the District Court. Ex parte JPUvoy, 8, S. C. B., p. Id. 

Q^ A free selector's conditional purchase was sold under an execution upon a 
judgment in a District Court. The Begistrar executed a deed of bargain and sale to the 
puivh&ser ; but this deed was not regutered and indexed. The purchaser, however, 
having entered and ejected the former owner, — held, that the purchaser was a tres* 
passer, as by the 79th section of the District Courts Act of 1868 the registration and 
mdexine of such deeds of bargain and sale were indispensably requisite to give a title 
and right of entry. Matthew* t. SoweU, 10, S. 0. B., p. 881. 
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82. The 'proTisions of the firsfc section of the Act of Council 13th Tlctoria No. 18 
enahling Bailiffs of t^e Courts of Bequests to sell by auction without a Ucense shall 
ap|>ly to Begistrars and Bailiffs of District Courts held under this Act, and to 
their assistant. . 

83. The precise time when any application shall be made to a Begistrar to issue a 
Warrant or Writ of Execution against the lands or goods of a party, shall be entered 
by him in the Execution Book and on such Warrant or Writ, and when more than 
one such Warrant or Writ shall be deUvered to any Begistrar or Bailiff to be executed he 
shall execute them in the order of the times so entered. 

84. When a Writ a^nst the lands or goods of a party to any suit has issued ou^ of the 
Supreme Court and a Warrant or Writ of Execution against the lands or goods of the same 
party has issued out of any District Court, the right to the property seized shall be 
determined by the priority of the time of the deUvery of the Writ so issued out of the 
Supreme Court as aforesaid, to the Sheriff to be executed, or of the application to the 
Beffistrar for the issue from such District Court of the Warrant or Writ of Execution, 
and the Sheriff shall on demand inform the Begistrar of the precise time of such 
deUyery of the Writ so issued out of the Supreme Court as aforesaid, and the 
Begistrar on demand shall inform the Sheriff, or any Sheriff's OflBcePi of the precise 
time of the appUcation to such Begistrar for the issue m>m such District Court of the 
Warrant or Writ of Execution. And any Warrant granted in pursuance of any Writ 
of Exeoution issued out of tha Supreme Court, or any District Court, and the indorse- 
ment thereon. And any Warrant issued by the Begistrar of any District Court 
authorizing the Bailiff of such District Court to giye possession of premises, as herein- 
before mentioned, shall, respectiyely, be sufficient justification to any Begistrar, Bailiff, 
or Sheriff's Officer acting thereon. 

DOWER. 

7 W. IV No. 8. An Act for adopting certain Acts of Parliament passed 
in the Third and Fourth Years of the Beign of His present Majesty- 
King William the Fourth in tljp Administration of Justice in New 
South Wales in like manner as other Laws of England are applied 
therein. [12th August, 1836.] 

Whbbbas certain Acts of Parliament were passed in the third and fourth years of the 
reign of His present Majesty King William the Fourth, intituled respectively, " An Act 
for the amendment of the JLaw relating to Dower" and " An Act for the amendment of 
the Law of Inheritance^* ; and whereas, it is expedient to adopt and apply the said recited 
Acts of Parliament in the administration of justice in New South Wales : Be it there- 
fore enacted, by His Excellency the Governor of New South Wales, with the advice of 
the Legislative Council thereof. That the said recited Acts of Parliament, and every 
clause, provision, and enactment therein respectively contained (save and except as here- 
inafter IS provided), shall be, and the same are, and is hereby adopted and directed to bo 
appUed in the administration of justice in the said Colony and its Dependencies, in like 
manner as other Laws of England are therein applied. 

2. And whereas it is expedient that the said recited Acts of Parliament should not 
commence or take effect in the Colony of New South Wales until the first day of 
January next ensuing : Be it enacted, That the said recited Acts of Parliament shall not 
commence or take effect in the Colony aforesaid before the first day of January, in the 
year one thousand eight himdred and thirty-seven, and that every clause and provision in 
said recited Acts, shall, from and after the said first day of January, have only the same 
force and effect in the Colony of New South Wales, as the same have had in His Majesty's 
Kingdom of England, from and after the thirty-first day of December, in the year one 
thousand eight hundred and thirty-three, and the first day of January, in the year one 
thousand eight hundred and thirty-four, respectively. 

3 and 4 W. IV c. 105. An Act for the amendment of the Law relating to 

Dower. [29th August, 1833.] (") 

Meaning of the Bb it enacted by the King's Most Excellent Majesty, by and with the advice and consent of 

words in the Act the Lords Spiritual and Temporal and Commons in this present Parliament assembled, and 

by the authority of the same. That the words and expressions hereinafter mentioned, 

Q^ An appointment under deed of conveyance to such uses as purchaser shall appoint, 
remainder to purchaser in fee, bars dower of purchaser's widow married before Dower 
Act. Semble^ dower barred in equity after twenty years by analogy tc Statute of Limita- 
tions. Semble, want of means to prosecute suco claim not sufficient excuse of such 
laehei as would ordinarilj disentitle claimant to relief in equity. Carr y. SoiUton, 10, 
8. 0. B., Eq., 107. 
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which in their ordinary signification have a more confined or a different meaning, shall in 

this Act, except where the nature of the proyision or the context of jbhe Act shall exclude 

such construction, be interpreted as follows ; that is to say, the word " Land" shall extend " lAnd." 

to manors, adrowsons, messuages, and all other hereditaments, whether corporeal or 

incorporeal (except such as are not^ liable to dower), and to any share thereof ; and every 

word importing the singular number only shall extend and be applied to several persons Number. 

or things as well as one person or thing. 

2. And be it further enacted. That when a husband shaU die, beneficially entitled ^^^2ed tJd** 
any land for an interest which shall not entitle his widow to dower out of the same at ^^ ofequitawIT 
law, and such interest, whether wholly equitable or partly legal and partly equitable, shall estates. 

be an estate of inheritance in possession, or equal to an estate of inheritance in possession 
(other than an estate in joint-tenancy), then his widow shall ^ entitled in equity to 
dower out of the same land. 

3. And be it further enacted. That when a husband shall have been entitled to a right geirfn shaU not 
of entry or action in any land, and his widow would be entitled to dower out of the same rive tiSto 

if he had recovered possession thereof, she shall be entitled to dower out of the same dower, 
although her husband shall not have recovered possession thereof : Provided that such 
dower be sued for or obtained within the period during which such right of entry or 
action might be enforced. 

4. And be it further enacted, That no widow shall be entitled to dower out of any land 5^^^ *"** 9' 
which shall have been absolutely disposed of by her husband in his lifetime, or by his ^^^ aispoeed 
will. 

5. And be it further enacted. That all partial estates and interests, and all charges ?t^pl^x^ 
created by any disposition or will of a husband, and all debts, incumbrances, contracts, JSrew^ft^^ 
and engagements to which his land shall be subject or liable, shall be vaUd and effectual gpecUlty debta 
as against the right of his widow to dower. 

6. And be it ftirther enacted. That a widow shall not be entitled to dower out of any ^^ ™*y be 
land of her husband when in the deed by which such land was conveyed to him, or by SeSreSon in a 
any deed executed by him, it shall be declared that his widow shall not be entililed to deed~ 
dower out of such land. 

7. -And be it further enacted. That a widow shall not be entitled to dower out of any Or by a declara- 
land of which her husband shall die wholly or partially intestate, when by the will of her hS^id's^ will, 
husband, duly executed for the devise of freehold estates, he shall declare his intention 

that she shall not be entitled to dower out of such land or out of any of his land. 

8. And be it further enacted, That the right of a widow to dower shall be subject to ^JfL^^ ^ 
any conditions, restrictions, or directions which shall be declared by the will of her resmctiona 
husband, duly executed as aforesaid. 

9. And be it further enacted, That where a husband shall devise any land out of which Devise of real 
his widow would be entitled to dower if the same were not so devised, or any estate or J^dow rfiST bar 
interest therein, to or for the benefit of his widow, such widow shall not be entitled to her dower, 
dower out of or in any land of her said husband, unless a contrary intention shall be 

declared by his will. 

10. And be it further enacted, That no gift or bequest made by any husband to be for ^^JJJ ^ 
the benefit of his widow of qr out of his personal estate, or of or out of any of his land to^e*wiS>w 
not liable to dower, shall defeat or prejudice her right to dower, unless a contrary shall not bar her 
intention shall be declared by his will. ^ dower. 

11. Provided always, and be it further enacted. That nothing in this Act contained Agreement not 
■hall prevent any Court of Equity from enforcing any covenant or agreement entered ^^Jfuf ^Jtoroed. 
into by or on the part of any husband not to bar 3ie right of his widow to dower out of ^ ^^ 
his lands or any of them. 

12. And be it further enacted, That nothing in this Act contained shall interfere with ^fj*^®* ^^^ 
any Eule of Equity, or of any Ecclesiastical Court, by which legacies bequeathed to entiSedto 
widows in satisfaction of dower are entitled to priority over other legacies. preference 

13. And be it further enacted. That no widow sliall hereafter be entitled to dower Certain dowers 
ad ostium ecclesia or dower ex cusensu patris, aboUdied. 

14. And be it further enacted. That this Act shall not extend to the dower of any Act not to take 
widow who shall have been or shall be married on or before the first day of January, one JJ^®<J before the 
thousand eight hundred and thirty-four, and shall not give to any will, deed, contract, ^gsi "*^*"^ 
engagement, or charge executed, entered into, or created before the said first day of 

Januaiy, one thousand eight hundred and thirty-four, the effect of defeating or prejudic- 
ing any right to dower. , 

14 Yic Ko. 27. An Act to amend the Law of Dower in certain respects. 

[1st October, 1850.] 

Whxbbas titles to land in New South Wales are often unfairly prejudiced by claims of Preamble. 
'Bower made or maintainable by women who have never resided with their husbands in 
the sfud Colony, and of whose existence the purchasers of such land had no notice at 
the time of tiie sale thereof, by the husbands of such women : And whereas titlet to 
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land, subject to oontinffent claiins of dower, are prejudiced to an extent beyond the just 
maintenance of such ckims, and improTements upon property after sale tneveof W the 
husbands of the claimants, are injunouslj retarded by the apprehension of such claims 
No daim '^ ^ being extended to the additional raliie resulting from such improvements : Be it there- 
abie^a^ainst a * ^^^ enacted by His Exigency the Governor of New South Wales, with the advice and 
purchaser unless consent of the Legislative Ck>uncil thereof, That no claim to dower, on the part of the 
^e resident in widow of anv deceased owner of land, shall have any force at Law or in Equity, aeainst 
Sew factof^'* any person claiming by purchase from such owner for valuable consideration, unless it 
mairiaffe known shall be proved that the claimant resided in New South Wales with, and as the wife of,' 
to purdMser. such deceased owner before his s^e of the land j or that the purchaser had notice before 
or at the time of sale, of the fact of the deceased owner having been married to the 
claimant ; and in case^he defendant resisting such claim shall derive title through the 
original purchaser from such deceased owner, it shall not be sufficient to prove such 
knowledge on the*part of the original purchaser, without also showing that before the* 
defendant purchased the land, either the claimant had resided with her husband in the 
said Ck)lonv, or the defendant had become acquainted with the said fact of marriage. 
Claim for dower 2. And be it enacted. That the claim to dower out of any land by the widow of any 
^tf^lSz^tod to P®"^° ^^^ ^*5 ^' shall have alienated such land for valuable consideration, shall be 
one-third of rent limited to one-third of the estimated rent for the time being of such land, considered as 
or estimated if remaining in the state of improvement in which the same shall have been at the time 
^^ at time of ^f g^j^ alienation, and shall not be recoverable by metes and bounds, but shall be assign- 
able by a Court of Equity only, with liberty nevertheless to such Court to direct the tnal 
at law of any issue of fact on which the assessment of the claim shall depend. 

See also Uses, Statute of, and Meal Estate of Intestates Distribution Act 
(26 Victoria No. 20,' sec. 2.) 

EQUITY EXPENSES. 

16 Yic. No. 3. An Act to Himiniflh the delay and expense of proceedings 

in the Supreme Court in its jurisdiction as a Court of Equity and in 
Infancy and Lunacy. [27th July, 1852.] (*) 

EQUITY PEACTICK 

17 Yic. No. 7. *An Act to amend the Practice and Course of Proceeding 

in the Supreme Court in Equity. [8th July, 1853.] 

Wb^bbbab it is expedient to amend the practice and course of proceeding in the Supreme 
Court in the Eqmty Branch of its Jurisdiction : Be it enacted by His Excellency the 
Gh>vemor of New South Wales, with the advice and consent of the Legislative Council 
thereof, as follows : — • 

mditA^ ^7 86. Jt shall be lawful for any person daiminff to be a creditor of any deceased person, 

administntion ^' interested under his will, to apply for and obtain in a summary way, in the manner 
of real estate. hereinbefore provided with respect to the personal estate of a deoeasea person, an order 
for the administration of the r^ estate of a deceased person where the whole of such 
real estate is by devise vested in trustees who are by the will empowered to sell such, 
real estate, and authorized to give receipts for the rents and profits thereof, and for ^e 
' produce of the sale of such reiu estate ; and all the provisions hereinbefore contained with 
respect to the application for such order in relation to the personal estate of a deceased 
person, and consequent thereon, shall extend and be applicable to an application for suoh 
order as last hereinbefore mentioned with respect to real estate. 
Court may direct 37. It shall be lawful for the Court in any suit for the foreclosure of the equity of 
TO^Mit^^mitead ''^®™P*i<^'^ '^ ^^7 mortgaged property, upon the request of the mortgagee or of any 
Qf^^^o^mio, subsequent incumbrancer, or of the mortgagor, or any person claiming under them 
respectively, to direct a sale of such property, instead ot a foreclosure of such equity of 
redemption, on such terms as the Court may think fit to direct, and if the Court shall 
BO think fit, without previously determining the priorities of incumbrances, or giving the 
usual or any time to redeem ; provided that if such request shall be made by any such 
subsequent incumbrancer, or .by the mortgagor, or by any person claiming under them 
respectively, the Court shall not direct any such sale, without the consent of the mort- 
gagee or the persons claiming imder him, imless the party making such request shall 
deposit in Court a reasonable sum of money, to be fixed by the Court, for the purpose of 
securing the performance of such terms as the Court may think fit to impose on the 
party making such request. 

(*) The title only( of this Act is given, the Act itself being mainly one regulating 
procedure. 
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44* If after a suit shall hare been instituted in the said Court, in its>eauitable juris- ^2S^^£!St^^ 
diction, in relation to any real estate, it shall appear to the Court that it will be necessary JSd, ttiwiui^ 
or expedient that the said real estate or any part thereof should be sold for the purposes 
of such suit, it shall be lawful for the said Court to direct the same to be sold at any 
time after the institution thereof, and such sale shall be as Talid to all intents and pur- 
poses as if directed to be made by a decree or decretal order 'on the hearing of such 
cause ; and any party ta the suit in possession of such estate, or in receipt of the rents and 
profits thereof, shall be comnelled to delirer up such possession or receipt to the purchaser 
or such other person as the Court shall direct. 

45. Where any real or personal property shall form the subiect of any proceedings in J^*" '*J?'*®'*'? 
the Supreme Court in Eqnity, and the Court shall be satisfied that the same will be more IfpJSSJSSg?* 
than sufficient to answer all the claims thereon which ought to be provided for in such suit, court may allow 
it shall be lawful for the sdid Court, at any time af tar the commencement of such pro- to puties the 
ceedings, to allow to the parties interested therein, or any one or more of them, the whole •o'*^ income; 
or part of the annual income of such real property, or a part of such personal property, 
or a part or the whole of the income thereof, up to such time as the said Court shiadl 
direct, and for that purpose to make such orders as may appear to the said Court necessary 
or expedient. 

- 49. In cases where, according to the present practice of the Court in its Equity Juris- Court may 
diction, such Court declines to grant equitable relief until the lepal title or right of the Jjjjjjj''*'*® ^^^ 
party or parties seeking such relief shall have been established m a proceeding at law, 
the said Court may itself determine such title or right without requiring the parties to 
proceed at law to establish the same. 

53. This Act shall commence and take effect on and from the Arst day of September Commencement 
now ensuing. (*) Provided that it shall be lawful for the said Judges to make and issue ^ ^^ 
ai^ such general rules or orders as aforesaid, at any time after the passing of this Act, so 
as the same be not made to take effect before the said first day of SeptenH>er. 

EQUITIES OF REDEMPnON— AND EQUITABLE INTERESTS 
(Sale of, bt Shebiff). See Advancement of JttsHce, 

EVIDENCE. 

1 1 Vic. No. 38. An Act to facilitate the proof of Letters Patent or Deeds 
of Grant from Hie Crown. [2nd October, 1847.] See Grcmts, 

13 Vic. No. 16. An Act to amend the Law of Evidence, and to facilitate 
the admission as Evidence of certain Official and other Documents; and 
to give Protection to Persons employed in the Printing and Publica- 
tion of Papers by the order or authority of the Legislative Council or 
a Committee thereof [7th August, 1849.] 

Whbbeas it is provided by many Acts of the Legislatire Ooimdl of the Colony of Kew Preamble. 
South Wales, that rarious certificates, and official and public documents, and documents 
said proceedings of corporations, and of joint stock and other companies, and certified 
copies of documents, and by-laws and entries in registers and other books, shall be 
reeenrable in eyidence of certain particulars in Ck)urts of Justice, provided they be res- 
pectiyely authenticated in the mannner prescribed by such Acts : And whereas the 
beneficial effect of these prorisions has been found by experience to be ereatly diminished 
by the difficulty of proymg that the said documents are genuine : And whereas it is 
expedient to make provision for the admission in evidence of certain judgments, and 
other proceedings by the production of certified copies thereof ; aS also 'to facilitate 
the admission in evidence of such and the like documents Be it therefore enacted by Copies of jud^- 
fiis Excellency the Governor of Nejv South Wales, with the advice and consent of the ^^^ ^d^mrd 
Legislative Coimdl thereof, that copies of all judgments, decrees, rules, and orders, filed or ^f su^me ^'^ 
recorded in the Supreme Court of the said Colony at Sydney, or in the Supreme Court Court to be 
of the said Colony for the District of Port Phillip, shall be admitted as evidence of the "^^^^ *."} . 
contents thereof by all Courts, Judges, Justices, and other Legal Tribunals, and in every S^tiSd S- 
judicial proceeding in the said Colony, without production of the originals of sucn Muter Protho- 
documents respectively, provided the copies of such orders and decrees made in the ^^^^^'^i^ 
Equitable Jurisdiction of the said Supreme Court at Sydney, be certified imder the R^J^i^^"*^ 
hand of the Idaster in Equity of the said Court ; and that such copies of all judgments, respectiYely. 
decrees, rules, and orders, made in the Common Law and Ecclesiastical Jurisdiction of 

(•) i,e,, 1st September, 1858. 
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the said Supreme Court at Sydney, be certified under the hand of the Frothonotaiy or 
Chief Clerk thereof, and that such copies of such orderSi decrees, judgments, and ixdet, 
made either in the Equitable or in the Common Law, or in the Ecclesiastical Jurisdiction 
of the said Supreme Court for the District of Port PhilUp, be respectiyelj certified 
under the hand of the Deputy Begistrar or other proper officer thereoi. 
Gertain docu- 2. And be it enacted, that whenerer by any Act now in force, or hereafter to be in 

"*®"f*Jf j^ force, any certificate, or official or public document, or document or proceeding of any 
^en^^thout corporation, or joint stock or other company, or any certi^d copy of any document, or 
proof of signa- by-law, or entry in any register or other book, or of any other proceeding, shall be 
txire or seal receivable in evidence of any particulars in any Court of Justice, or before any Legal 
Tribunal or before the Legislative Council of the said Colony, or any Committee thereof 
or in any judicial proceeding, the same shall respectively be admitted in evidence, pro- 
•vided they respectively purport to be sealed or impressed with a stamp, and signed, as 
directed by the respective Acts made, or to be hereafter made, without any proof of the 
seal or stamp where a seal or stamp is necessaiy, or of the signature, or of the official 
character of Ihe persons appearing to have signed the same, and without any further 
proof thereof, in every case in which the original record or document could have been 
received in evidence. 
Courte'&c to 3. And be it enacted, That all Courts, Judges, Justices, Masters in Equity, Commis- 

notice ^*^na- "i^^'ioJ^ o' other persons officiating judicially, shall henceforth take judicial notice of the 
ture of the signature of any of the Judges of the said Supreme Court of this Colony at Sydney, and 

Judges of any resident Judge of the said Supreme Court of the said Colony, resident at any other 

aSnTwrt^ place m the said Colony, and also of the Prothonotary, and Master in Equity and Chief 
of&oers thereot Clerk thereof respectivelv, and .of the Deputy Begistrar of the said Supreme Court for 
the District of Port Phillip : Provided such signature shall purport to be attached or 
appended to any decree, order, certificate, or other judicial or official document. 
Copies of Private 4. And be it enacted, That all copies of the Private Acts of the Legislative Council of 
Actsof theLj^fis- i\xq said Colony, and all Proclamations and Commissions issued by His Excellency the 
ProcLmaUons Qt)vemor of the said Colony, or by the Officer administering the Gt)vemment thereof, 
andCommisiiions for the time being, if purporting to be printed by the Gk)vemment Printer, or by the 
iMued by the authority of the Government, shall be admitted primd facie evidence thereof by all 
printod°by the Courts, Judges, Justices, and others, in the said Colony, without proof being given that 
Government such copies were so printed. 
Printer, admis- 
sible as evidence. 

16 Yic. No. 14. An Act to amend the Law of Evidence. 

[19th August, 1852.] 

Whebbas it is expedient to amend the Law of Evidence in divers particulars : Be it 

therefore enacted by His Excellency the Gk)veiTior of New South Wales by and w^th 

the advice and consent of the Legislative Council thereof as follows : — 

Provisions of 5. Nothing herein contained shall repeal any provision contained in the " Act for the 

Will Act saved, amendment of the Laws with respect to Wills," adopted by the said Governor and 

Coimcil in the third year of Her Majesty's reign. 
Orders for in- 6. Whenever any action or other legal proceeding shall henceforth be pending in 

doc^tuito. *'^® Supreme Court of this Colony, such Court and each of the Judges thereof, maj 

respectively, on application made for such purpose by either of the litigants, compel the 
opposite party to allow the party making the application to inspect all documents in the 
custody or under the control 01 such opposite party relating to such action or other 
legal proceeding, and, if necessary, to take examined copies of the same, or to procure the 
same to be diHy stamped, in all cases in which previous to the passing 01 this Act a 
discoveiT might have been obtained by filing a bill, or by any other proceeding in a 
Court of Equity at the instance of the party so making application as aforesaid, to the 
said Court or Judge. 
Evidence of Acts 7. All proclamations, treaties, and other Acts of State of Gh'eat Britain, or of anj 
of State, and of Foreign State or British Colony, and all judgments, decrees, orders, and other judioi^ 
anySiti"h,S)lo- proceedings of any Court of Justice in Great Britain, or of any Foreign State or British 
nial,andForei£rn Colony, and all affidavits, pleadings, and other legal documents, filed or deposited in any 
Courts. such Court, may be proved in any Court of Justice, or before any person having by law 

or by consent of parties authority to hear, receive, and examine evidence, either by- 
examined copies or by copies authenticated as hereinafter mentioned ; that is to say, if the 
document sought to be proved be a Proclamation, Treaty, or other Act of State, the 
authenticated copy to be admissible in evidence must purport to be sealed with the Seal 
of Great Britain or of the Foreign State or British Colony to which the original docu- 
ment belongs ; and if the document sought to be proved be a judgment, decree, order, or 
other judicial proceeding, of any British, Foreign, or Colonial Court, or an affidavit, 
pleading, or other legal document, filed or deposit^ in any such Court, the authenticated 
copy to be admissible in evidence must purport either to be sealed with the Seal of the 
Court to which the original document belongs^ or in the eyent of such Court having no Seal, 
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to be rigxied bj the Judge, or, if there be more than one Judge, bj anj one of the Judge* 
of the laid Court ; and such Judge shall attach to his signature a statement in writing 
on the said copy, that the Court whereof he is a Judge has no Seal, but if anj of the 
aforeaud authenticated copies shall purport to be sealed or signed as hereinbefore 
respectiTelj directed, the same shall respectively be admitted in cTidence in erery case in 
which the original document could have been received in eyidence, without any proof of 
the Seal, wh^ a Seal is necessary, or of the signature, or of the truth of the statement 
attached thereto, where such signature and statement are necessary, or of the judicial 
character of the person appearing to hare made such signature and statement. 

9. Whenerer aaiy book or oth^ document is of such a public nature as to be admissible ^«^ o' boolM 
in evidence on its mere production &om the proper custody, and no Statute or Act of ^ ^ p^JSJ* 
Council exists which renders its contents provable by means of a copy, any copy thereof nature by oertt- 
or extract therefrom shall be admissible m evidence in any Court of Justice, or before fl^^f^^ ^ 
any person now. or hereafter having by law or by consent of parties authority to hear, •**'**«• 
receive, and examine evidence, provided it be proved to be an examined copy or extract, or 
porovided it purport to be si^ed and certified as a true copy or extract by the officer to 
whose custody tne original is intrusted, and which officer is hereby required to furnish 
such certified copy or extract to any person applying at a reasonable time for the same, 
in>on payment d a reasonable sum for the same, not exceeding four-penee for every folio 
of iui!<B||^ words. 

12. This Act shall come into operation on the first day of October in this present OomBMooemsnt 
year, 

20 Yic. No. 23. An Act to declare that Instruments affecting Eeal Estate 
in this Colony, executed out of the Colony, are admissible in Evidence 
therein, although not stamped. [Eeserved, 11th March 1857. 
Assented to, 11th August, 1858.] 

Whxbbas doubts exist whether Conveyances and other Instruments afPecting Beal Freamhla 
Estate in this Colony, if executed at any place out dt the Colony where Stamp Laws 
are in force, are admissible in evidence in this Colony without being stamped, and it is 
expedient to remove such doubts : Be it therefore declared and enacted bv the Queen's 
Most Excellent Majesty, by and vrith the advice and consent of the Legislative Council 
and the Le|islative Assiembly of Kew South Wales, in Parliament assenibled, and by the 
authority ot the same, as follows : — 

1. No Conveyance or other Instrument afPecting Beal Estate within this Colony, or No Deed ftffeol- 
Power of Attorney authorizing the fexecution or registerinff of any such Conveyance or ^J^^***.*^ 
other Instrument wheresoever executed, shall be umdmissible in evidence in this Colony require stamps. 
by reason of the same not being stamped. 



22 Vic. No. 7. An Act for the fuirther amendment of the Law of 

Evidence. [25th August, 1858.] 

6. When any writing whatsoever, shall have been copied by means of any machine, or IfMhlne copies 
press, which produces afac-simile impression or copy of such vnritinff, such impression or *<* ^ evidence, 
eopy shall upon proof to the satisfaction of the Court or person having by IfiM, or by con- 
tent of parties, authority to hear, receive, and examine evidence, that uie same vras taken 
or made from the original writing, by means of such machine or press as aforesaid, be 
jHrundfaune evidence of such writing, without any proof that such impression or copy 
was oompated with the said origmal Uiereof, and without any notice to produce such 
original. 
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31 & 32 Via c. 37. An Act to amend the Law relating to Documentary uftUTia 

Evidence in certain cases. [25th June, 1868.] ^ ' 

Wttbukab it is expedient to amend the Law relating to Evidence : Be it enacted as 
follows :— 

1. This act nmy be cited for all purposes as ^'The Documentary Evidence Act, 1868." short title. 

2. JPrmd facie evidence of any prodamation, order, or regulation issued before or after hq^ of provli^ 
the passi ng of this Act by Her Majesty, or by the Privy Council, also of any proclama- certain dooa> 
tkm, order, or regulation issued before or after the passing of this Act by or under the ^"^^^^ 
suthority of any such department of the Govemment or officer as is mentioned in the 
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first oolimm of tha soliediile hereto^ may be giren in all oonrts of jnsfcica, and mail Ibpl 

prooeedinn whatsoeTer, in all or anj of the modes hereinafter mentioned ; that is to saj : 

(1.) By the production of a copy of the OateUe purporting to oontain sooh 

proclamation, order, or regulation. 
(2.) By the production of a copy of such proclamation, order, or regulation pmpori* 
ing to be printed by the Goyemment Printer, or, where the question ansee in a 
court in any BritiBn Colony or Possession, of a copy purporting to be j^rinted 
under the authority of the legislature of such British Colony or Possession. 
(8.) By the production, in the case of any proclamation, order, or regulation issued 
by Her Majesty or by the Privy Council, of a oop^ or extract purporting to be 
certified to be true by the Clerk of the Priyy Council or by any one of the Lords 
or others of the Priyy Council, and, in the case of any proclamation, order, or 
regulation issued by or under the authority of any of the said departments or 
officers, by the production of a copy or extract purporting to be certified to be 
true by the person or persons specified in the second column of the said 
schedule in connexion with such department or officer. 
Any copy or extract made in pursuance of this Act may be in print or writing, or 

partly in print and partly in writing. 

No proof shall be required of the handwriting or official position of any person 

certifying, in pursuance of this Act, to the truth of any copy of or extract 

from any prodamation, order, or regulation. 

^ct to be In fores 3. Subject to any law that may be ^m time to time made by the legislature of any 

in Colonies. British Colony or Possession, tnia Act shall be in force in every such Colony and 

Possession. 
Punishment of 4. If any person commits any of the offences following, that is to say, — 
foryeiy. ^y p^nts, any copy of any proclamation, order, or regulation which falsely 

purports to have been printed by the Government Pnnter, or to be printed 

under the authority of the Legislature of any British Colony or possession, or 

tenders in evidence any copy of any proclamation, order, or regulation which 

&lsely purports to have been printed as aforesaid, knowing that the same was 

not so printed ; or 

(2.) Forges or tenders in evidence, knowing the same to have been forged, any 

certificate by this Act authorized to be annexed to a copy of or extract from 

any proclamation, order, or regulation; he shall be guilty of felony, and shall, 

on conviction, be liable to be sentenced to penal servitude for sucn term as ia 

prescribed by '* The Penal Servitude Act, 1864," as the least term to which an 

offender can be sentenced to penal servitude, or to be imprisoned for any term 

not exceeding two years, with or without hard labour. 

Definition of 5. The following words shall in this Act have the meaning hereinafter assigned to them» 

^®'™'- unless there \b something in the context repugnant to such construction, that is to say : 

*' British Colony <' British Colony and Possession" shall, for the purposes of this Act, include tine 

and Possession. Channel Islands, the Isle of Man, and such territories as may for the time 

being be vested in Her Maies^ by virtue of any Act of Parliament for the 
government of India and all other Her Majesty's dominions. 
** Legislators.'* " Legslature" shall signify any authority other than the Imperial Parliament, or 

Her Majesty in Council, competent to make laws for any Colony or Possession. 
•Trivy CouDoa." " ^J7 Council shall include Her Majesty in Council, and the Loros and others of 

Her Majesty's Privy Council, or any of them, and any committee of the Priiy 
Council, that is not specially named in the schedule hereto. 
"Ckjwnmsnt « Gk)vemment Printer" shall mean and include the printer to Her Majesty, and 

^^"^ any printer purporting to be the printer authorized to print the Statutes, 

Ordinances, Acts of State, or other pubHc Acts of the Legislature of any British 
Colony or Possession, or otherwise to be the Government Printer of such 
Colony or Possession. 
^'GiuetU," G^oce^to shall include the London Gaxette, the Edinburgh Gatette, and the Dublin 

Gatette, or any of such Gwcettet, 
AottolM 6. The provisions of this Act shall be deemed to be in addition to, and not in 

•nmniativa derogation of, any powers of proving documents given by any existing statute or existing 
at common law. 

EXECUTORS (STATUTE OF). 

21 Henry VlLL cap. 4. The Sale of Lands by part of the Ezeoaton 

lawful [1529.] 

Pirtof thsex- Fbeaicblb, &o. : Be it enacted, &c.. That where part of the executors named in any 
•««♦«■* ^**®J^ such testament of any such person so making or declaring any such will of any 
Siuve <?^ will ^i^> tenements, or other hereditaments to be sold by his executors, after the deata 
msj sell sny 'of any such testator, do refuse to take upon him or them the administratioa "^^ 
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charge of tibe same (estAment aiid last will wlierein they be eo named to be ezeeatoM, Hf ^a^JT^^^ 
and the residne of the eame^exeoutora do aooept and take upon them the oare and be Mid 
eharge of the aame testament and last will, — that then all bargains and sales of such 
luidB, tenements, or other hereditaments, so willed to be sold by the executors of any 
mik testator, as well heretofore made as hereafter to be made by him or them only of 
the said ezeootors that so doth accept, or that heretofore hath accepted and taken upon 
bim or them any such care or oharffc of administration of any such will or testament, 
•hall be as good and as effectual in uie law as if all the residue of the same executors 
named in iod said testamyent, so refusing the administration of the same testament, had 
joined with him or them in the making of the bargain and sale of such lands, tene- 
ments, or other hereditaments so willed to be sold by the executors of any such testator, 
vhich heretofore hath made or declared, or that hereafter shall make and decliu^ any 
audi will, of any such lands, tenements^ or other hereditaments after his decease, to be 
•old hj bis executoni. 



FELONS. 

6 Yic. c 7. An Act to amend the law affecting transported Conyicts with 
respect to pardons and tickets of leave. [3rd April, 1843.] 

Beet. 4. FroTided always, and be it declared and enacted, That no felon under sen- Holders of 
tence of transportation who shall hold a ticket of leave shall be capable of acquiring or JJSjJJ^'toJJIJ. 
holding any estate in lands or tenements other than as tenant for years or for some able of holdSg 
less term or estate, determinable in each case upon the revocation of the ticket of leave, real property, 
until after such felon shall have duly an absolute or conditional pardon from the 
Governor or Lieutenant 6k>vemor of tne place to which he shall have been so trans- • 

ported, pursuant to the provisions hereinbefore contained. 
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9 Gteo. IV No. 12. An Act to regulate^theditdding'^ Fences of adjoining 

Lands. [2nd August, 1828.] 

Whsbsab it is ex^dient to make provision for the erecting and upholding of Fences, Preamble, 
dividing Lands adjoming, and abutting on other Lands : Be it enacted by His Excellency 
the Gh>vemor of New South Wales, by and with the advice of the Legislative Ooundl, 
That from and after the passing of tins Act, it shall and mav be lawful for the owner or Owners of land 
of lands, adjoining or abutting upon any other lands, and having no sufficient JJJJ J^JSlSS'* 



owners 



dividing fenee, to require, by writing, under his, her, or their hand or hantu, the owner or the adjoining ~ 

owners, person or persons legally possessed of and holding any adjoining lands (except- lands to assist In 

tng such lands as shall be held oi the Crown, by temporary occupation only), his, her, or ^^^^m!a, 

their agents respectively, to assist in equal proportions, to make or repair any or all the §^J^^^uiea 

dividing fences, oetween such lands respectively ; and in case the owner or owners of suph 

adjoining lands, or person or persons legally possessed of and holding the same, or his, 

her, or their agent, shall refuse or shall neelect to assist, or fail to use due diligence in the 

making or repairing such dividing fences, lor the space of six months after the receiving 

0f such requisition or notice (or snail not eive to the owner of such adjoining land, from 

whom he snail have received such requisition or notice, a sufficient and reasonable excuse 

for not having assisted in carrying such fencing or enclosure into effect), then, and in 

either such case, it shall and may be lawful for the owner or owners of such adjoining 

lands, who shall have given such requisition or notice as aforesaid, and who shall have 

completed, his, her, orSieir shiure of such dividing fence, to engase and contract with any 

person or persons, to complete and execute, or repair siu^ dividmg fence, and it shall be 

lawful for such person or persons, so giving notice as af oreeaic^ and his, her, or tiieir 

MTvants or the person or persons, contracting to execute^ complete, or repair fiuich. fencing, 

and his, her, or their servants respectively, to cut upon the farm or lands of the person or 

|wnons BO negjleoting, or refusing as aforesaid, all su^ indigenous timber, or other indigen* 

i€fm trees (excepting such as shall have beeoi {Wanted or preserved for ornament), and 

BMiierials, as shiall be necessary for executing imd completing, or repairiilg such fencing 

and enclosing as aforesaid i and sudi owner or owners, contrsictor or contractors, his, her, 

or their servants reepeotiv^y, shall not be answeraUe or cdiargeable for any act of trespass 

irhidi he, she, or they respeoti3vely nmy have committed on such adjoining lands, for the 

pupoae of cutting and carrying away any such indigenous timber as aforesaid ; and in 
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PenonB who 
■hallencloM 
their lands before 
the lands adjoin- 
ing have been 
granted shall be 
authorized to 
recover from any 
future proprietor 
one half of the 
actual value of 
the dividing 
fence. 



Cases of dispute 
to bo referred to 
arbitration. 



case a sufficient quantity of the materials neoessaiy for the executing and completing, or 
roDairinff of such fencing, cannot be obtained upon such adjoining Unds, it shall be law- 
ful for the person or persons, authorized to maKe and repair such diyiding fencea, or the 
person or persons with whom, he, she, or they shall so contract, to procure and purdiaae 
the materials necessary for the executing and completing, or repairing of audi fencing ; 
and all sums of money which shall or may be so expendea or laid out under the pro- 
yisions of this Act, shall be recoTcrable as for money laid out for the benefit of the owner 
or owners of such lands. (**) 

2. And be it further enacted. That if any person or persons shall, from and after the 
passing of this Act, enclose his, her, or their lands, before the lands immediately adjoming 
as aforesaid shall have been duly granted by the Crown, or otherwise held as prirat© 
property, the owner or owners of lands so enclosed, shall be authorized to claim and 
recover, from the person or persons who shall afterwards become the proprietor or pro- 
prietors of such adjoining lands one-half of the actual value of the wall, hedge, or fence, 
forming the dividing line or fence between the said adjoining lands, and such value shall 
be ascertained immediately, or as soon as may be, after such adjoining land shall have 
been granted by the Crown, or otherwise held as private prop^ty as aforesaid, by the 
arbitration of two persons, to be mutually chosen by the parties, and the amount which 
shall be awarded under such arbitration, as one-half of the value of such dividing fence, 
shall be recoverable by due course of law, if not paid within twelve months after the 
date of the award : Provided always. That in case such two persons, so mutually choaen 
as aforesaid, shall not agree in the amount of the sum to be paid for one-half of the value 
of such dividing fence, within the space of one calendar month next after such reference 
shall be made to them, then, and in such case, the same shall be referred to the determina- 
tion of such indifferent person as the said arbitrators, by any writing under their hands, 
shall nominate and appomt as umpire in the case ; and the decision of such umpire shall 
be conclusive : Provided also. That in case either of the parties in difference shall neglect 
or refuse, for the space of one calendar month, after notice in writing, given by the other 
party for that puipose, to join in the appointment of such arbitrators as aforesaid, it 
shall and may he lawful for the arbitrator to be chosen by the party giving such notice, 
to make an award ex parte, which shall be binding and conclusive, ui like manner as if 
the party so neglecting or refusing had chosen an arbitrator, who had actually joined and 
made an award therein. 

3. Provided always, and be it further enacted. That in all cases where there shall be 
natural boundaries between adjoining land, or where any dispute or difference shall arise 
beween the respective owners or persons legally possessed of such adjoining lands, as to the 
necessity or sufficiency of any dividing fence as aforesaid, then, and in every such case, 
the same shall be referred to arbitration in like manner, and shall be subject to the like 
award and final decision as hereinbefore provided and directed with respect to the value 
of dividing lines or fences as aforesaid. 



Parol leases and 
interest of free- 
hold shall have 
the force of 
estates at will 
onlj. 



FRAUDS (STATUTE OF). 

29 Car 2 c. 3. An Act for prevention of Frauds and Perjuries. [1676.] (*) 

" For prevention of many fraudulent practices, which are commonly endeavoured to 
be upheld by perjury and subornation of perjury:" Be it enacted, that all leasee, 
estates, interests of rreehold or terms of years, or any uncertain interest, of, in, to, or 
out of any messuages, manors, lands, tenements, made or created by livery and seisin 
only, or by parol, and not put in writing and signed by the parties so making or 
creating the same, or their agents thereunto lawfimy authorized by writing, shall have 
the force and effect of leases or estates cU toiU only,, and shall not, either in law or 
equity, be deemed or taken to have any other or greater force or effect — any consideration 
for making any such parol, leases, or estates to the contrary notwithstanding. 



(*) For sections of this Act relating to devises, see title *^ Wills," pott. 

(^*) In an action in a District Court, for money paid and laid out for the defendant 
in fencing a side line between the plaintiff and defendant's properties, of which notice 
had been given under the 9 Gteo. TV No. 12, plaintiff had written a letter to the 
defendant, as follows : — " I wish to apprise you that it is my intention to have, within 
six months' time from this day, a new three-railed fence completed between my land 
and y^ur property, now in the occupation of Mr. L., &c." Meld, that the notice was 
sufficient within the statute. Meld also, that the defendant was liable under the Act aa 
owner, although the land was, at the time of both the notice and the fencing, under 
lease. SembU {per Stephen, C. J.), that the tenant is also liable under the Act. Pcwher 
V. Bowman, 6, S. 0. B., 101. 
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n. Except neyertlielees all leasoB not exceeding the term of three years from the Except leases 
making thmof, whereupon the rent reserred to the landlord, during such term, shall not exoeoding 
amount unto two third parts at the least of the full improred value of the thing ^^^ y®*"* ^ 
demised. 

III. And, moreoTcr, That no leases, estates, or interests, either of freehold or terms No leases or 
of years, or any uncertain interest not being copyhold or customary interest, of, in, to, SS&^S'i be^ 
or out of any messuages, manors, lands, tenements, or heredUametUs shall at any time assi^nedt^ranUd, 
after the said four and twentieth day of June be attigned, grantedy or surrendered^ or surrendered 
unless it be by deed or note in writing, signed by the party so assigning, granting, or by word, 
surrendering the same, or their agents, thereunto lawfully authorized hg uniting or by 
act or operation of law. 

lY. And be it further enacted. That no action shall be brought whereby to charge Promises and 
any exectOor or adminiHraior upon any special promise to answer damages out of his afireements by 
own estate, or whereby to charge the defendant upon any special promise to answer for ^*"** • 

the debt, default, or miscarriages of another person ; or to charge any person upon any 
agreement made upon consideration of marriage ; or upon any contract or sale of lands, 
tenements, or hereditaments, or any interest m or concerning them(^^ i or upon any 
agreement that is not to be performed within the space of one year from the making 
thereof ; unless the agreement upon which such action shall ' be brought, or some 
memorandum or note thereof shall be in writing, and signed by the party to be charged 
th erew ith, or some other person thereunto by him lawfully authorized. 

VII. And be it further enacted. That all declarations or creations of trusts or confi- All dedarations 
denoee of any lands, tenements, or hereditaments, shall be manifested and proved by JI^^^?fi^i 
some writing si^ed by the party who is by law enabled to declare such trust, or by his SJJ^Jf*^ 
la st wil l in writmg, or else they shall be utterly void and of none effect. 

VIII. Provided always. That where any conveyance shall be made of any lands or Trusts arising, 
tenements by which a trust or confidence shall or may arise or result by the iinplication transferred, or 
or construction of law, or be transferred or extinguished by any act or operation of law, ^puSJuon or 
then and in every such case, such trust or confidence shall be of the like force and i^wnot excepted, 
effect as the same would have been if this Statute had not been made, anything herein- 
before contained to the contrary notwithstanding. 

IX. And be it further enacted, That all erants and assignments of any trust or confi- Asdpments of 
dence shall likewise be in writing, signed oy the party granting or assigning the same, *™*^ hi writing. 
or by such last will or devise, or else shall likewise be utterly void and of none 

effect. 

X. And be it further enacted. That it shall and may be lawful for every sheriff or Lands, &a, shall 
other officer to whom any writ or precept is or shall be directed, at the suit of any J^i^^^lf *** 
person or persons, of, for, and upon any judgment, statute, or recognizance hereafter ^gSyquetrust^ 
to be made or had, to do, make, and deliver execution unto the party in that behalf 

suing, of all such lands, tenements, rectories, tithes, rents and hereditaments, as any 

other person or persons be in any manner of wise seised or possessed, or hereafter shall 

be seised or possessed, in trust tor him against whom execution is so sued, like as the 

sheriff or other officer might or ought to have done, if the said party against whom 

execution shall be so sued had been seised of such lands, tenements, rectories, tithes, 

rents, or other hereditaments of such estate as they be seised of in trust for him at 

the time of the said execution sued ; which lands, tenements, rectories, tithes, rents, and held free 

and other hereditaments, by force and virtue of such execution, shall accordingly be ^™ **** {"S"**' 

held and enjoyed, freed and discharged from all incumbrances of such person or p^^^ Mised 

persons as shall be so seised or possessed in trust for the person against whom such in trust. 

execution shall be sued ; and if any cestuy que trust hereafter shall die, leaving a trhst Trusts shall be 

in fee simple to descend to his heir, then and in every such case such trust shall be assets in the 

deemed and taken and is hereby declared to be assets by descent, and the heir shall be hands of bsira 

liable to and chargeable with the obligation of his ancestors for and by reason of such 

assets as fully and amply as he might or ought to have been if the estate in law had 

descended to him in like manner as the trust descended, any law, custom, or usage to 

tiie contrary in anywise notwithstanding. 

XL Provided always. That no heir that shall become chargeable by reason of any No heir shall hj 
estate or trust made assets in his hands by this law, shall by reason of any kind of plea, J]^^ th^eof 
or confesnoQ of the action, or suffering judgment by nient dedire, or any other matter, able d^Ws^ro 
be chargeable to pay the condemnation out of his own estate ; but execution shall be estate. 
sued of the whole estate so made assets in his hands by descent, in whose hands soever 
it shall come after the writ purchased in the same manner as it is to be at and by the 
common law, where the heir at law pleading a true plea, judgment is prayed against him 
thereupon ; anything in this present Act contained to the contrary notwithstanding. 

(^5) A sale of a then growing crop of oranges, with power to the purchaser to enter 
and pick them durins the ensuing eleven months, is not a sale of an mterest in Or con- 
oenung land within the 4th section of the Statute of Frauds. CuUan v. Fe<trsef 8, S.O.B., 
p. 200 ; and see Sog<M t. Eogan, 7, S.O.B., £q., 81. 
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XTTT. "And whereM it hath been found nuschiertm^ that ladgments in the King's 

Cports at Westminster do many times relate to the first day of the term whereof thej 

are entered, or to the day of the return of the original or filing the bail, and bind th« 

defendant's lands from that time, although in truth they were acknowledged or suffered 

and signed in the yacation time after the said term, whereby manj times pnrohaeerf * 

feel themsdyee aggrieyed :" 

The day et sIgB* XIY . Be it enacted, That any Judge or officer of any of His Majesty's Comrtf of 

^ T'^iiu^i ^^^ii^ii[ister that shall sign any judffments, shall, at the signing of the same^ without 

Sterwion the ^®® ^°' doing the same, set down the day of the month and year of his so doing upon 

margent of the the paper, book, docket, or record which he shall sign, which day of the month and 

roIL year shall be also entered upon the margent of the roll of the record where the said 

judgment shall be entered. 

^J*^ "^chfodg- XV. And be it enacted. That such judgments as against purchasers hand flde fot 

paSclMBK^SSl ^^^^^^ consideration of lands, tenements, or hereditaments, to be charged thereby, 

nlato to such shall, in consideration of law, be judgments only fi*om such time as they shall be so 

time only. signed, and shall not relate to the &est day of the term whereof they are entered, or thd 

day of the return of the origimd, or filmg the bail — any law, usage, or course of any 

Court to the contranr notwithstanding. 

Writs of ereca- XVI. And be it nirther enacted. That no writ of ^Im facias or other writ of execs* 

uS^rarope^r*^ tion shall bind the property of the goods against whom such writ of execution it 

goo(bbut%m Bued forth but from the time that such writ shall be dehyered to the Sheriff, Under 

the time of their Sheriff, or Coroners to be executed : And for the better manifestation of the said time, 

deUwwy to the h^q Sheriff, Fnder Sheriff, and Coroners, their denuties and agents, shall, upon tha 

receipt of any such writ (without fee for doing the same), endorse upon tne back 

thereof the day of the month or year whereon he or they receiyed the same. 

Contracts for XVII. And be it further enacted. That no contract for the sale of any goods, wares, and 

ges of goods for merchandises, for the price of ten pounds steriing or upwards, shall be allowed to be 

or more. good, except the buyer shall accept part of the goods so sold, and actually receiye the 

same, or giye something in earnest to bind the bEirgain or in part of payment, or that 

some note or memorandum in writing of the said barsain be made and signed by the 

parties to be charged by such contract or their agents thereunto lawfully authorized. 

The day of the XVIII. That the day of the month and year of the enrolment of the recosnizancee shall 

JJJjoto^ of \^ get down in the margent of the roll where the said rciconuzances are enrolled ; and that 

Sfllibeietdown, ^^ recognizance shall bind any lands, tenements, or hereditaments, in the hands of axnr 

and lands in the' purchaser bond flde and for yaluable consideration, but from the time of such 

hsndiB of piup^ enrolment, — any law, usage, or course of any court to the contrary in any wise not- 
senDonnamnn .«^i.i.«4«^j:„« » • w .r . • • 

that thne only, withstandmg. 

22 & 28 GSr 2. ^^V*. And for the explaining one Act of this present Parliament, intituled; "An Ad 
0. 10. fo^ ^^ better tettling of IntesttUet^ EetateSf** be it declared by the authority aforesaid. 

Husbands not '^^^ neither the said Act, nor anything therein contained, shall be construed to extend 
compellable to to the estates of femes coverts that shall die intestate, but that their husbands may 
dis^bnte estate demand and haye administration of their rights, credits, and other person^J estates, and 
^ ^^^ recoyer and enjoy the same as they might haye done before the making of the said 

Act* 

piade perpetual by 1 Jac 2 o. 17» s.6.] 

FRIENDLT AND OTHER MUTUAL BENEFIT SOCIETIES. 

37 Yio. No. 4. An Act to consolidate and amend the Law relating to 
Friendly and other Mutual Benefit Societies. [28th November, 1873.] 

BuOdiB^for 82. It shall be lawful for the Trustees for the time bemg of any Friendly Sode^ 

Sode^pnrpose formed and established under this Act, or under any of the Acts hereby repealed, with 
Sued orlMsed. ^^® consent of the majority of the members thereof present at a special meetiitf of the 
Society, to purchase, build, hire, or take upon lease any building for the purpose of holding 
such meetings and to adapt and furnish the same, or to purchase or hold upon lease any 
land for the said purpose of erecting thereupon a building for holding the meetings <« 
the Society, and such Trustees shall thereupon hold the same in trust tor the use of such 
Society ; and with the Uke consent as aforesaid, such Trustees may mortgaee, sell, 
exchange, or let such buildine or any part thereof, and tiie receipt in writing of sucn Trns* 
tees for the time being shall he a Ic^^al discharge for the money arising from such mort* 
cage, sale, exchange, or letting ; and no mortgagee, purchaser, tenant, or assignee shall be 
bound to inquire into or ascertain or prove ue consent aforesaid, to yenry his title : 
ProTided alwa^, that an^ building purchased, or appropriated for the purpose -aforeeaidf 
already belongmg to, or m possession of, any such Society heretofore formed and estab- 
lished under any of the said repealed Acts, maj be holden and dealt with, as if it had been 
acquired under this Act, and the land or buildmes, which may be Tested in the treasurer. 
Trustees, or other officer thereof for the time bemg, shall thereupon rest in the Tnttteet 
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lor Ihe tone being of bqcIl Society, for the same estate and interest as the said treasnrer, 
Trustees, or other officer may h&ye therein, without any conyeyance or assignment what- 
erer : Prorided nerertheless that all money spent in purchasing, buildmg, hiring, or 
fairing u^on leaee, any building, for the purpose of holding such meetings, and in adaptins 
and furnishing the same, be raised according to ^e rules of the Society in such behau 
inserted. ^_ 

88. All real and personal estate whatsoerer, belonging to any such Society established g*^«jj ^Ltod 
mider this Act or any of tke Acts hereby repealed, shall be yested in such Trustees for |q Tnutocsi^ 
the time being, for the use and benefit ot such Society and the members thereof ; and the 
Ttal or personal estate of any brandi of a Society shall be yested in the Trustees of such 
branch, and be under the control of such Trustees, their respectiye executors or adminis* 
trators, according to their respectiye claims and interests ; and upon the death or remoyal 
of any such Trustee, the same shall yest in the succeeding Trustee or Trustees, for the 
same estate and interest as the former Trustee or Trustees had therein, and subject to 
the same trusts, without any conyeyance or assignment whatsoeyer ; and in all actions 
or suits or indictments or summaiy proceedings More magistrates touching or concerning 
any such property, the same shall he stated to be the property of the person or persons 
for the time being holding the said office of Trustee or Irustees, in his or their proper 
name or names as Trustee or IVustees of such Society, without any further descnp- 
tion. 

84, The Trustees of any such Societies are hereby authorized to bring or defend, or ^^^^Snufti^ 
cause to be brought or defended, any action, suit, or prosecution, in any Court of Law or **' ■«*™>* tnenu 
Equity, touching or concerning the property, right, or claim to property of the Society for 
which he or they are such Trustees as aforesaid, and such Trustees shall and may in all 
cases concerning the real or personal property of such Society, sue and be sued, plead and 
be impleaded, in any Court of Law or Equity in their proper name or names as Trustees 
of suon Society, without other description, and no such action suit or prosecution shall be 
diMxmtinued or shall abate by the death of any Trustee, or his remoyal from the office 
of Trustee, but the same shall and may be proceeded in, by, or against the succeeding 
Trustee or Trustees, as if such death or remoyal had not taken pla<^, and such succeeding 
Trustee or Trustees shall pay or receiye the like costs as if the action or suit or prose- 
cution had been commenced in his or their name or names for the benefit of, or to be 
reimbursed from, the funds of such Society. 

86. Proyided neyertheless, that no Trustee of any such Society shall be liable to make J&!toM?Mrooiii- 
good Baoj deficiency which may arise or happen in the funds of such Society, but shall be gUtiuty. /^^^ 
liable only for the money which shall be actually reoeiyed by him on account of such * ^ 

Society. 

86. Li any proceedings against any such Society, established under this Act or any of Proo*odinga 
the Acts hereor repealed, it shall be sufficient to make the secretary or other public 
officer of such Society the defendant in such proceedings, by his name and the title of 
the office he holds in the Society, and such proceedings shall be commenced and carried 
on against such officer, on behau of such Society, and shall not be abated or prejudiced 
by the death, resignation, or remoyal, or by any act of such officer after the commence* 
ment thereof, and the summons to be issued to such officer may be seryed by leaying it 
at the office or place of business of such Society. ^^ 

42. The Trustees of any such Society established tmder this Act or any of the said ^jj^^ 
repealed Acts, from time to time, with the consent of the committee of management of 
such Society, or of a majority of the members of such Society present at a general or 
special meeting thereof, or in accordance with the rules of such Society, may deposit the 
funds of such Society in any Goyemment Sayings' Buik, or inyest such funds or anr 
part thereof to any amount in any Colonial Goyemment Fund or Debentures, or in. such 
other security as the rules of such Society may direct, not being the purchase of house ^ 
or land (saye and except the purdiase of buildings wherein to hold the meetings or 
transact the business of such Society, as hereinbefore mentioned), and not being the pur* 
diase of shares in any joint stock or ether company with or without charter or incorpo* 
ration, and not being personal security, except m the case of a member of one full year's 
standhig at least, and in respect of a sum not exceeding one-half the amount of his 
assurance on life, such member proyiding the written security of himself and two 
satisfactory sureties for repayment, and in case of such member's death before repayment, 
the amount of such adyance with interest money be deducted from the sum so assured^ 
widiout prejudice in the meanturne to the operalion of such security. 

PART IV. 
Bekstit BuiLDnra Loav aitd Intbstkbkt Sooibtiss. 

40. It shall be lawful for any number of persons to form themselyes into and establish For what pat* 
'otiee— DOMs Benefit 

(1.) For the purpose of raising b^ the monthly or other subscriptions of the seyeral oSSMrS^eties 
members of irooh Societies, m shares not exceeding t^ yalue of two hundred may be estab* 
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Rules to contain 
certain p«]v 
ticnlui. 



potmcU f or eaoh aluure (sncli subscriptioiiB not to exceed thirty a hiltingi i per 
month for each share), a stock or funa for the purpose of enabling each member 
thereof to reoeiye oat of the funds of such Society the amount or Talue of ^ hia 
share or shares therein and to erect or purchase a dwelling*house or dwelling- 
houses, or to acquire other real or leasehold estate to be secured bj waj of 
mortgage to such Society until the amount or Talue of his share shiUl hare 
been fmly repaid to such Society with the interest thereon, and all fines or other 
payments incurred in respect thereof. 
(2.) £^or creating a loan fund for the use of members, with a periodical repayment 

of principal and interest by instalments. 
(3.) For any other puipose of mutual benefit and advantage to the members only, 
which me Law Officers of the Crown shall certify to be le^^ and such as m 
their opinion is deserring of the extension thereto of the facihties and prinl^gee 
by this Act conferred on Societies within the meaning of this Part. 
And such persons may make rules subject to the provisions of this Act for the hotter 
carrying out any of me aforesaid purposes. 

50. The rules of eyei^ Society so to be established, shall provide for the several par- 
ticulars following (that is to Btm — 

The name, objects, and place of business of the Society. 

The mode of appointing a oommittee of management, and their duties and 




ProTisoMto 
dividends. 



Society may 
receive eums of 
m<»iey by way of 
bonus. 

Forms of con- 
veyance, &c.,nuky 
bespedfledin 
Schedule to 
Boles. 



Receipts of 
Trustees to act 
asreconvQr- * 



Wbatdianbe 
evidence of 
appotntment 
of Trustee. 



The mode of appointing and removing effioers of the Society. 

The number oi snares to be held by any one member. 

The manner of making new rules and tdtering or repealing existing rules. 
6.) The manner of settling disputes between the Society and any officer or member 

thereof, or person claiming on accoimt of a member. 
(7.) The manner of collecting the subscriptions of the members, of providing for 

the safe keeping thereof, and mode of investing teid applying the same ana the 

other funds of the Society to the purposes of the Society. 
(8.) The auditing of accounts, and the publication of a general balance of the assets 

and liabilities of the Society at least once a year. 
(9.) The faithful performance of their duties by the paid officers of the Society, 

having the custody or management of any moneys of the Society, and the 

amount and nature of security to be dven by such officers. 
(10.) The manner of winding up the i^airs of the Society and dissolving the same 

and distributing the assets thereof. 

61. No member shall receive or be entitled to receive from the funds of any such 
Society, established under this or the Act hereby repealed relating to Benefit Building 
Societies, any interest or dividend by way of annual or other periodical profit upon any 
shares in such Society, until the amount or value of his shares shall have been realised, 
except on the withdrawal of such member according to the rules of such Society. 

62. It shall be lawful for any such Society to receive from any member thereof any 
sum of money by way of bonus on any share or shares, for the privilege of receiving the 
'same in advance, prior to the same being realized, and also any interest for the shtae or 
shares so received or any part thereof. 

68. It shall be lawful for any such Society, in and by the rules thereof, to describe the 
form or forms of conveyance, mortgage, transfer, agreement, bond, or other instrument 
which may be necessaiy for carrying the purposes of the said Society into execution, and 
which shall be specified and set forth in a Schedule to be annexed to the rules of such 
Society. 

64. The Trustees named in any mortgage, whether already made or hereafter to be 
made, on behalf of any Society established under this Act or tiie Act relating to Benefit 
•BuilcUng Societies hereby repealed, or the suryivors or survivor of them, or me Trustees 
•for the time being, may endorse upon any mortgage or further charge given or to be 
■given by any member of any such Society to the Trustees thereof, for moneys advanced 
or to be advanced by any such Society to any member thereof, a receipt for all moneya 
intended to be secured by such mortgage or fiuther charge, which receipt shall be sufficient 
and effectual to vacate the said security, and to vest the estate of and in the property 
oomprised in such security, in the person or persons for the time being entitled to the 
equity of redemption, to the uses and upon the trusts, to or upon whidi the equity of 
redemption then stands limited, without it being necessary for the Trustees of any such 
Society to give or execute any reconveyance of the property so mortgaged : Provided 
always that the form of such receipt shall be specified in a schedule to be annexed to 
the rules of such Society. 

66. A copy of any resolution appointing any person to the office of Trustee of any suoh, 
Society, and signed by the secretary and any three members thereof, deposited with the 
Begistear, shim be conclusive evidence as to the fact of such appointment, and of it* 
sufficiency in &vour of all persons accepting any oonveyanoe or release or otherwise 
dealing with such trustee And no such persqn shall he bound to inquire into the 
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pttrtiovilftrs of aaj rooh appointment, ezoept as disclosed bj the copy of resolution so 
oeposited, or prejudiced by anj breach or neglect of the rules of such Society, or pro- 
Tisions of this Act in reference thereto. 

66. The following sections of Part III of this Act shall and may be applied to erery AppUeation of 
Society heretofore or hereafter to be established, for any of the purposes hereinbefore in J^J^f^pStlU 
this Part mentioned or referred to, unless the roles of such Society make other proyision (Friendly 

in respect of the several matters in the said sections contained inconsistent with the SodeUesX ' 
application thereof to such Society (that is to say) — 

With reference to the dissolution of Societies, and the awards of the Begistrar, 
Sections 21 to 26 indusive. 

With reference to the union of Societies and transfer of engagements, Section 27. 

With reference to appointment of Trustees, Section 28. 

With reference to minors and list of charges. Sections 29 and 31. 

With reference to purchase or lease of buildings for holding meetings, &o.. Sec- 
tion 32. 

With reference to resting of property in Trustees, actions by or against them, limita- 
tion of their liability, and proceedings against a Society, Sections 38 to 36 
indusiye. 

With reference to security by and accountability of treasurer. Sections 37 and 38. 

With reference to recoTcry oiproperty on death or insolyenoy of officers. Section 38. 

WiUi reference to returns to Registrar, Sections 46 and 46. 

And for the pu^>ose of the better giving effect to the proyisions of this section, all words 
and expressions m the said sections or any of them, Blmll bear such extended or qualified 
meanings as may be necessary to make the provisions of the said sections applicable 
hereto. 

PABT V. 

00-opisA.TrrB TBADnra and Industbial Sooibtibs. 

67. Any number of persons, not being less than seven, may establish a Society under Constitatlon of 
thi. Ax*for the purp<»e of carrying on Jj kW, tn«le, or Udicnrft. rrh^er w'hole-Je ^^ ""^ 
or retail, except the business of banking, which the members of such Society voluntarily 

onite to carry on or exercise, and of applying the profits to any lawful purposes ; and the 
buying and selling of land, and the workmg of mines and quarries, shall be deemed to be 
a trade within the meaning of this section. 

68. The roles of every such Society shall contain provisions in respect of the several eerSnpiu?***^ 
matters following, vix. : — ticulars. " 

(1.) Object, name, and place of office of the Sodetyi which must in all cases be 
registered as one of limited liability. 
Terms of admission of members. 

Mode of holding meetings and right of voting and of making or altering rules. 
Determination whether the shares or any number thereof shall be transferable 
or not, and in case it be determined that the shares or any number thereof shall 
be transferable, provisions for the form of transfer and registration of shares, and 
for the consent of committee of management, and confirmation by the general 
meeting of the Society, and in case shares shall not be transferable, provision for 
paying to members balance due to them on withdrawing from the Societj. 
Provision for the audit of accounts. 

Power to invest part of capital in another Society : Provided that no such 
investment be made in any other Society not registered under this Act. 

(7.) Power and mode of withdrawing from the Society, and provisions for the claims 
of executors, administrators, or assigns of members. 



is.) Mode of application of profits. 
9.) 



Appointment of managers and other officers, and their respective powen and 
remuneration. 

69. A certificate of registration, according to the form set forth in the third Schedule ^JJ^f^^**'^ ^ 
hereto, shall be given by the Begistrar in aU cases where the requirements of this Act ^o^*^* 
have been complied with, and such certificate shall in all cases be conclusive evidence that 
the Society mentioned therein has been duly registered. 

60. The granting of such certificate to a Society by the Begistrar shall haje the effect Inoorponktioa 
of incorporating the members of such Society by the name described in such certificate, ^ ^oaa^, 
with perpetual succession and a common seal, with power to hold lands and buildings 

and to erect, purchase, lease, mortgage, sell, and convey the same respectively, and wiSi 
limited liability as hereinafter provided. 

61. The certificate of registration shall vest in the Society all the property that may at OwtMoateto 
the time be vested in any person in trust for the Society ; and iJl le^ proceedings then JJ^J^CnjJJ!^ 
pending by or against any such person or any other officer on account of the Society, may vicra^rbBM* 
be prosecuted by or against the Society in its registered name without abatement. In tmsk 
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il^. The Tvles of ereiy such Society shall bind the Society, and the memben i^ateit 
to the same extent as if each member had subscribed his name and affixed Ids seal 
thereto, and as if there were in such rules contained a coTenant on the part of hims^ 
his heirs, executors, and administrators to conform to such roles, subject to the proTisKm 
of (his Act, and aH moneys payable by any member to the Society in pursuanoe of sneii 
nUee shall be deemed to be a debt due fr<nn sudi member to the Society. 



SECOND SCHEirnLE. 
Scale qf Fees payable to Segietrar, 



For lYiendly Societies 

within the meeoing 

of Part m. 



For Benefit BoildiDff 

and other Sodetiea 

within Fart IV. 



For OoK^MimtiTo 

Trading and Indna- 

trial Societies within 

PartV. 



Certificate of roles of new 
Society 

Certificate of new or amended 
role or change of name 

Award 






£ 


8. 


d. 


1 


1 








6 


a 


8 


3 






£ 8. d. 

2 2 

10 6 

5 5 



£ s. d. 
2 2 

10 6 



GRANTS (OP LAITD) CONFIRMATION. 

6 W. rV No. 16. An Act to remove doubts concerning the validity of 
Grants of Land in New South Wales. [9th June, 1836.] 

Pieamble. Whbbsas the GoTcmors, Lieutenant Goyemorsi and persons administering the Qoyem« 

ment of New South Wales, have from time to thne been authorized and empowered bj 
His present Majesty, and His Majesty's two last Boyal predecessors, by Commission under 
the Great Seal, to grant and cuspose of the waste lands of New South Wales : And 
whereas, in exercise of the power and authority in them so Tested as aforesaid, the 
rBspective Goremors, Lieutenant Gh>Temors, or persons administering the GoTomment 
of New South Wales, haye from time to time made and issued grants or conreyances 
of lands situated in the said Colony to dirers of His Majes^'s subjects ; but such grants 
or oouTeyanoes have been made in the names of the said Govemors, Lieutenant Gorer- 
nors, or persons administering the G^>yermnent for the time being, and not in the name 
of His Majesty, or either of His Majesty's Boyal predecessors : And whereas doubts haya 
been entertained whether such grants or oonyeyanoes made and issued as aforesaid, by reason 
of the informality thereof, are Valid in the law, or binding upon His Majesty, his heirs, 
and successors: And whereas to remove such doubts, and quiet the titles of His 
Majesty's subjects holding or entitled to hold any lands in New South Wales so emnted 
or conveyed as aforesaid. His Majesty hath, through the Bight Honorable XTharles 
Viscount Glenelg, one of His Majes^s Principal Secretaries of State, graciously signified 
his Boyal will and pleasure that all grants or conveyances of land made by any such 
Governor) Lieutenant Gh>vemor, or person lawfully administering the Government for 
the time beinff, in the exercise or supposed exercise of the powers and authorities in 
them so vested as aforesaid, should be declared to be Tnslid in the law, and binding upon 
Declaring the His Majesty, his heirs, and successors : Be it therefore enacted by His Excellexicy 
viUd% of grants the Governor of New South Wales, with the advice and consent of the LegislativB 
taiuedb^tt?*^ Council thereof, That all grants, deeds, or conveyances, at anytime heretofore made and 
Governors of the issued by or in the name of any Governor, Lieutenant Gk>vemor^ or person lawfully adminis- 
Coloiv. tering the Government of New South Wales, of any lands situated in the said Colony, 

and notwithstanding such mnts, deeds, or conveyances shall not be in the name of ffis 
Majesty, orof either of HisMajesty's two last Boyal predecessors, shall be and be deemed, 
taken, and held to be, and to have been, from the respective dates thereof, as valid and 
effectual in the law to grant and convey such lands, and shiJl be as binding upon his 
said Majesty, his heirs, and successors, to all intents and purposes, as if such grants, 
deeds, or conveyances, had been made and issued in the name of His Majesty, or of 
either of His Majesty's two last Boyal predecessors, and had passed and been executed 
under the Public Seal of the said Colony, and had been recorded in the most regular 
. form of law, anything in any Act, law, custom, or usage to the oontraiy in anywise 
notwithstanding. 



GRANTS OF LAND (CONFIRMATION). 45 

9 Yia No. 1. An Act to remore doubts oonceming the Yalidity of certiin 
Grants of Land in New South Wales. [3rd July, 1839.] 

WgmiAB certain gnnte or oonTeyanoee of parts of the waste lands of the down in Praablth 

the (kAaay of New Sonth Wales iLare been made and issued to dirers persons under 

the Qmt Seal of the Ck>lon7, ttod in the name of His late Majesty King William the 

yioortiiy between the twentieth daj of June, in the jear one thousand eight 

hundred and thirtj-seren, hcdng the day of the demise of His said late ICajertj, 

wood the twen^-fifth day of OotoMr in the same year, on which last-mentioned day the 

intelligenoe of the said demise first reached the said Colony : And whenaM doubts hare 

been entertained whether suchgrants or oonreyanoes made and issued as aforesaid are 

▼alid in law, or binding upon B^r Majesty, Her Heirs, and Successors : And whereas to 

femore such doubts, and to quiet the titles of Her Majesty's subjects, holding or entitled 

to hi^d any lands in New South Wales so granted or conyeyed as aforesaid, Her Majesty 

fafllh, through the Bight Honorable Charles Lord G-lenel^, one of Her Majestys 

Principal Secretaries of State, been graciously pleased to signi^ Her Bojal will and 

pleasure that all grants or conyeyanoes of lands made or issued by the Gkyremor ol 

the said Colony under the Great Seal of the same, and in the name of His said late 

Majesty during the time aforesaid, in the exercise or supposed exercise of the powers 

and authorities Tested in him as said Gh>Temor, should he Talid in law and hinding upon 

Her Majesty, Her Heirs, and Successors : Be it therefore enacted by His Excellency ▲UgnBte,d«cdi,or 

the GoTcmor of New South Wales, with the adrice of the Legislatiye Council thereof, or'bnSd'durinKl^* 

That all grants, deeds, or conyeyances of any lands situated in the said Colony, that Z^i^'dtSi^t 

haye been made or issued in the name of His said late Majesty King William the Ri« ute m^^mw 

Fourth, at any time after the demise of His said Majesty, and on or before the twenty- F^ftT^d^edat* 

fifth day of October, in the year aforesaid, being the day on which the said demise was c^i^n/^^i^ti^ 

known in the said Colonj^, shall be and shall be deemed, taken, and held to be and to ^ceofnehdemiM 

haye been from the respectiye dates thereof, as yalid and effectual in law to grant and .^d «/biiidin^ upo! 

conyey such lands, and shall be as binding upon Her Majesty, Her Heirs, and Successors, hSSS^^^m^' 

to all intents and purposes, as if tach grants, deeds, or conyeyances had been made and ceMon, u if the 

iaeued in the name oi Her present Majesty Queen Yictoria^ and had been recorded in S^l!^^^^? 

the most regular form of law, anything in any Act, or law, or usage to the contrary in ^^^^iS^^ 

anywise notwithstanding. 

11 Vic No. 54. An Act to remOTe doubts oonceming the validity of 
certain Grants of Land in the City of Sydney. {*) 

Whbbbas, by a proclamation, bearing date the eighth day of Jijne, one thousand eight Frssmble. 

hundred and twenty-nine, made and published by His Excellency Lieutenant GkuOTal 

Balph Darling, then Captain Gkneral and Gh>yemor>in*Chief of the Colony of New 

South Wales, reoitinff that much inconyenience had been occasioned by the want of 

enfflcient titles for allotments of land in the town of Sydney, and that such titles had Bedtalof Proda- 

not been issued by the GKxremment, except in a few instances, since the thirtieth day of nu^on, 8th day 

June, one thousand eight hxmdred and twenty-three, in order to remedy the said incon- ®' ^^"^•» ^^^' 

yenienoe and to giye the necessary security to priyate pro^rty, it was thereby ordained 

and proclaimed uiat, on application being made, a grant in fee simple should be issued 

under the conditions in the said proclamation specified, to eyery person or his lawful 

representatiye who, on or before the said thirtieth day of June, one thousand eight 

hundred and twenty-three, was bond fide in possession, by lease from the GKxremment, 

whether such lease was then expired or not, or by mere right of occupan<7^ of any 

allotment of land in the town of Sydney which had not theretofore been alienated by 

the Crown, and not specified in a certain order of the 6K>yemment, bearing eyen date 

with the said Proclamation, number thirty, or otherwise notified theretofore, as being 

reared for public purposes, reserying, howeyer, and keeping harmless all rights of other 

pnyate indiyiduals which might be lawfully established at any time ther^Uter : And 

whereas since the issuing of the said Proclamation grants in fee simple of allotments 

of land in Sydney, which had been before leased b^ the 6k>yemment, naye from time to 

time been made and issued to diyers persons claiming the said land under the terms and 

conditions set forth in the said Proclamation : And whereas at the time of making and 

inuing of diyers of the said mnts leases of the said lands which had been issued bj 

the Goyemment were unexpired, and the said leases were not surrendered nor cancelled 

nor recited nor mentioned m the said grants : And whereas doubts haye been enta> 

tained whether such grants or conyeyances, made and issued as aforesaid, are yalid in 

the law, and it is exmdient that such doubts should be remoyed : Be it therefore 

enacted by His Excdhmcy the Goyemor of New South Wales, with the adyiceand con- 

• 

* This Act was disallowed and an Imperial Act substituted re-enacting its proyialons 
and language, yis., 12 Tic. cap. 32. The enactments axe quite identical. 
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Grantfl iMned in sent of the LegislatiTe Council thereof, That all grants made and issued after the date 
^ Dftine of t^ and publication of the said Proclamation, by or in the name of the GJoremor or peiBon 
^2]^£^[g %r Jl adnunistering the Goremmeht of the said Colony for the time being, or in the name of 
Her Majesty's Her Majestj^s Predecessors, King G^rge the Fourth or King WiUuon the Fourth, or 
P^^^Bors, \}j or in the name of Her present ^jestj Queen Yictoria, of any lands situated in 
$»^w*S R?n^ Sjdnej ; and notwithstanding! that the leases which had been issued of the same lands 
lY.y or in the "^ore at the time of the malung and issuing of such grants unexpired,* and that such 
name of Hei* leases were not recited in the said grants, sha& be and shall be deemed taken, and held 
SiM«D V^£u^^ to be and to hare been from the respectiTe dates thereof as valid and effectual in the 
tobe valid. l^"^* ^ grant and couTej such lands to all intents and purposes as if such leases had 

been surrendered, cancelled, or recited, and set forth in tne said grants, anything in any 

Act, law, custom, or usage to the contrary notwithstanding. 
As toltnds 2. Prorided always and be it enacted. That nothing in this Act contained shall be 

enoMwaij deemed or taken to affect or prejudice the rights of any person or persons to any lands 
gxanted. ^^ hereditaments which shall haye been or shall be erroneously or wrongfully granted 

to any grantee thereof, contraiy to the true intent and meaning of the said Proda- 

matioui anything in any such grant or in this Act to the contraiy notwithstanding. 
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11 Vic. No. 38. An Act to facilitate the proof of Letters Patent or Deeds 
of Grant from the Crown. [2nd October, 1847.] 

Presmblt. Whbbeas it is expedient to &cilitate the proof in all Courts of Law and Equity, and in 

all other Courts in the Colony of Kew South Wales, of the contents of Letters Patent 
and Deeds of Grant from the Crown, by which land in the said Colony hath been, or 
shall after the passing of this Act, be granted to imy person or persons whomsoerer for 
any estate or interest : Be it therefore enacted by His Excellency the Qoyemor of New 
South Wales, with the adyice and consent of the LegLslatiye Council thereof. That er^y 
tS^ Ta^t^ entry or copy now kept, or hereafter to be kept, as of record, or for public or official 
2rbe roodvod in PJirposes,- in the office of the Colonial Secretary, or of the Registrar General of the said 
evidence— Colony, or of the Deputy Registrar of the Supreme Court at Port Phillip, purporting 

to be an entry or copy of any Letters Patent or Deed of Grant from the Crown of any 
land situated in the said Colony, to any person or persons whomsoeyer, shall, in case the 
Letters Patent, or Deed of Grant, of which the same purports to Be an entry or copy, 
shall not be produced in eyidence, be deemed and taken to be of the same force and 
effect as the original Letters Patent or Deed of Grant, under the seal of the said Colony, 
duly recorded and signed by the Goyemor of the said Colony for the time bein^ amd 
a copy of any such entry, or copy kept or hereafter to be kept, as of record as afore- 
snd slso duly- said, of any such Letters Patent or Deed of Grant, certified to be a true copy under the 
oTi^^recoiS! ^^*°^.^^ *^? ^^ Colonial Secretary, or the Begbtrar G^eneral, or Deputy Registrar for 
the time being, shall, upon proof made that such certificate has been signed by the said 
Colonial Secretary, or Registrar General, or Deputy Registrar for the time being (and 
whom it shall not be necessary to proye to be such Colonial Secretary, or Registrar 
G^eral, or Deputy Registrar), shall haye the same force and effect for the purposes of 
eyidence, to all intents and purposes whatsoeyer, as if the original Letters Patent cv 
Deeds of Grant, of which the copy so produced and certified sludl purport to be a copy 
of the entry or copy as aforesaid, had oeen produced in eyidence. 
Fsss. 2. And be it enacted. That for eyery sucn copy a fee at the rate of one shilling and 

three-pence for eyery folio of seyenty-two words shall be charged previously to the 
deliyery of the same, and the amotmt thereof shall be duly paid by the officer reoeiying 
the same into the Colonial Treasury, for the public uses of Uie said Colony, and in sup- 
port of the Goyemment thereof. 



ILLUSORY APPOINTMENTS. 

11 G. IV <k 1 W IV c. 46. An Act to alter and amend the Law 
relating to illusory Appointments. [16th July, 1830.] (•) 

^'"ISiLuSPhft *" " ^^^'^^^^ ^7 deeds, wiUs, and other instruments, powers are frequently given to appoint 

^J^^^'J^^ " real and personal nroperf^ amongst seyeial objects, in such manner that none of the 

ss wSUssattow. " objects can be excluded by the donee of the power from a share of such property: 

" And whereas appointments in exercise of such powers, whereby an unsubstantial. 



(•) Adopted by 5 W. IV No. 8, from 4th August, 1834. 
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** 01110017, or nominal shaie of the property affected thereby is appointed to, or left 
" unappointed to deyolye upon any one or more of the objects thereof, are inyalid in 
" eqmtf, although the like appointments are good and binding at laV : Be it therefore 
enacted, by the ling's Most Excellent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons in this present Parliament assembled, 
and by the authority of the same, That no appointment which from and after the pass* 
ing 01 tihis Act shall be made in exercise of any power or authority to appoint any 
pr operty, real or personal, amongst sereral objects, shall be invidid or impeached in equity, 
on the ground tw,t an unsubstantial, illusory, or nominal share only shall be thereby 
appointed to, or left unappointed to deyolye upon any one or more of the objects of sucn 
power ; but that eyery such appointment shall be yalid and effectual in equity as well as 
at law, notwithstanding that any one or more of the objects shall not thereunder, or in 
defimlt of such appointaient, take more than an imsubstantial, illusory, or nominal share 
of tike property subjected to such power. 

2. Proyided always, and be it further enacted, That nothing in this Act contained shall N^to ^^ toy 
prejudice or affect any provision in any deed, will, or other instrument creating any such ^edaras the 
power as aforesaid, which shall declare the amount of the share or shares from which no amount of the 
object of the power shall be excluded. s**'® 

8. Proyided also and be it further enacted and declared. That nothing in this Act con- nor to give any 
tained shall be construed, deemed, or taken, at law or in equity, to give any other validity, ™^J,5Statmeiit 
force, or effect to any appointment, than such appointment would nave had if a substan- than SSa same 
tial share of the property affected by the power had been thereby appointed to or would have had. 
left unappointed to devolve upon any object of such power. 
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20 Yic«-No. 2. An Act to enable Infants, with the approbation of the 
Supreme Court in its equitable jurisdiction, to make binding settle- 
ments of their real and personal estate on marriage. [29th December^ 
1856.] 

Whsbeas great inconveniences and disadvantages arise in consequence of ^rsons who Fnsmble. 
marry during minority being inclEtpable of maldng binding settlements of their property : 
For remedy whereof be it enacted by the Queen's Most Excellent Majesty, by and with 
the advice and consent of the LegiiBlative Council and Legislative Assembly of New 
South Wales, in this present Parliament assembled, as follows : — 

1. From and after the passing of this Act, it shall be lawful for every infant upon or ^'''**""*jS**' 

ireme 
e valid 



in contemplation of his or her marriage, with the sanction of the Supreme Court in its of the^^^i 
equitable jurisdiction, t6 make a valid and binding settlement or contract for a settlement Court mak< 
of all or any part of his or her property, or property over w)pch he or she has any power "^^^^JJ?? ^ 
of appointment, whether real or personal; and whether in possession, reversion, remamder, MuSmenti of 
or expectancy ; and every conveyance, appointment, and assignment of such real or personal fhdr i'«al and 
estate, or contract to make a conveyance, appointment, or assignment thereof, executed by P®"°°**fS^ 
suoh infant, with the approbation of the said Court, for the purpose of giving effect to ^^^"^ maniage. 
such settlement, shall be as valid and effectual as if the person executing Uie same were 
of the full age of turenty-one years : Provided always, that this enactment shall not 
extend to powers of which it is expressly declared that they shaU not be exercised by an 
infant. 

2. Provided always. That in case any appointment under a power of appointment, or Se^raldSaiM 
any disentailing assurance, shall have been executed by any infant tenant m tail under appointment.' 
the provisions of this Act, and such infant shall afterwards die under age, such appoint- ^» to be vwd. 
ment or disentailing assurance shall thereupon become absolutely void. 

3. The sanction of the Supreme Court in its equitable jurisdiction to any such settle- 2e SoS^e 
ment or contract for a settlement may be given, upon petition presented by the infant or Court to begiven 
his or her guardian, in a summary way, without the institution of a suit, and if there be upon petition. 
no guardian, the Court may require a guardian to be appointed or not as it shall think 

fit ; and the Court also may, if it shim think fit, require that any persons interested or 
iqypearing to be interested in the property should be served with notice of such 
petition. 

4. Provided always, that nothing in this Act contained shall apply to any male infant ^J^^^j^s^ 
nnder the age of twenty years, or to any female infant under the age of seventeen or fei&ales under 
years. 17 yean of age. 

5. The jurisdiction and j)owers by tins Act vested in the Supreme Court may be JrOTitoiihe 
exercised by the Primary Judge thereof in Equity, or one other Judge acting as euck in frtmaiy Judge 
his absence, or during his illness, in the same manner as the ordinary equitable jurisdic- in Equity or one 
tion and powers of the Supreme Court ate now exercised, and subject in lAe manner to v&^i^5?|^ 
appeal, rehearing; and review. mnwh 
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IXHERrrANCE. (•) 

3 <& 4 W« lY a 106. An Act for the amendment of the Law of Inheri- 

tanoe. [29th August, 1833.] 

Bb it «na0tod bj the Kuig*! Most Exoellent Majesty, by and with the adyioe and con- 
sent of tiie Loids Spiritual and Temporal and Commons in this present Parliament 
assembled, and b j the authority of the same. That the wordff and expressions hereinafter 
mentioned, which in their or<hnary signification hare a more confined or a different 
lf^>ni°flrof words meaning, shall in this Act, exoef^ where the nature of the provision or the context of the 
in UM Act ^1^ shMi exclude such construction, be interpreted as follows ; that is to say, — Hie word 

'* land" shall extend to manors, adrowsons, messuages, and all otiier hereditfunents, whetlier 
** LuuL** corporeal or incorporeal, and whether freehold or copyhold, or of any othw tenure, and 

whether descendible according to the common law, or according to the custom of gard- 
. kind or borough-English, or any other custom, and to money to be laid out in the pur- 
chase of land, and to chattels and other personal property transmissible to heirs, and also 
to any share of the same hereditaments and properties, or any of them, and to any estate 
of inheritance, or estate for any life or lives, or other estate transmissible to heirs, and to 
any possibility, right or title of entiy or action, and an^ other interest capable c^ hfonft 
inherited, and wli^ther the same estates, possibilities, rights, titles, and interests, or any of 
them, shall be in possession, reversion, remainder, or contingency ; and the words " the 
*'wm>^' purchaser" shall mean the person who last acquired the land otherwise than by descent, 

^^'*^* or than by any escheat, partition, or inclosure, by the effect of which the land shall hare 

become part of or descendible in the same manner as other land acquired by descent ; and 
" Descent" the word " descent" shall mean the title to inherit land by reason of consanguinity, aa 
well where the heir shall be an ancester or collateral relation, as where he shall bo a child 
!! p°*'®'"iji*'*** ^' other issue ; and the expression " descendants" of any ancestor shall extend to all 
entUled/* persons who must trace their descent through sudi ancestor, and the expression *' the 

person last entitled to land" shall extend to the last person who had a right thereto, 
whether he did or did not obtain the possession or the receipt of the rents and profits 
** Assarance." thereof; and the word " assurance" shall mean any deed orinstrument (other than a will) 
by which any land shall be conveyed or transferved at law or in equity ; and eveiy word 
N^«>d ^porting the singular number only shall extend and be appUed t» wreial peraons «r 
things as well as one person or thing; and eveiy word miporting the masculine gender 
only shall extend and be applied to a female as well as a male. 
Descent shall 2. And be it further enad»d. That in every case descent shall be traced firom the pmr- 

jyJ^'^^DS^ chaser, and to the intent that the pedigree may never be carried further back than the 
ohMer, but the circumstances of the case and the nature of the title shall require, the person last entitled 
last owner shall to the land shall, for the purposes of this Act, be considered to have been the purchaser 
be th^nlm^^Ber *^®''®®^» unless it shall be proved that he inherited the same, in which case the person horn 
unless SJecoJJ^ whom he inherited the same shall be considered to have been the purdiaser unless it 
tnry be proved, shall be proved that he inherited the same ; and in like manner the last person from whcmi 
the land shall be proved to ^ve been inherited shall in every case be considered to have 
been the purchaser, xinlees it shall be proved that he inherited the same. 
Heir entitled 8. And be it further enacted. That when any land shall have been devised, by any 

^ceaa drdsM *®***^r ^^ '^^^^ ^® *^' ^^^ thirty-first day oi December, one thousand eight hundred 
and a limitation '^d thirty-three (f), to the heir or to the person who shall be the heir of such testator, 
to the grantor such heir shall be considered to have acquired the land as a devisee, and not by descent t 
^Mte anM^a^ and when any land shall have been limited, by any assurance executed after the said 
by purchase. thirty-first day of December, one thousand eight nundred and thirty-three (f), to the 
person or to the heirs of the person who shall thereby have conveyed the same land, 
such person shall be considered to have acquired the same as a purchaser by virtue of 
such assurance, and shall not be considered to be entitled thereto as his former estate or 
part thereof. 
Where heirs take 4. And be it further enacted. That when any person shall have acquired any land by 
Jyj^***®*"^ purchase under a limitation to the heirs or to the heirs of the body of any of his 
heirs of their ancestors, contained in an assurance executed after the said thirty-first day of December, 
ancestor, the land one thousand ei^t hundred and thirty-three (f), or under a limitation to the heirs or to 
if*S *^**oMto** *^® hein of the body of any of his ancestors, or under any limitation having the same 
hBd been the ^ ^^ Oct, contained in a will of bjxv testator who shidl depart this life after the said thirty- 
purchaser, first of December, one thousand eight hundred and uiirty-three (f), then and in any 
such cases such land shall descend, and the descent thereof shall be traced as if the 
ancestor named in such limitation had been the purchaser of such land. 
BtothersJte: 6. And be it further enacted, That no brother or sister shall be considered to iaheift 
JJjJ^^'g^^^^^^ immediately from his or her brother or sister, but every descent from a brother or sister 
their pamt^ *1^ ^ traced t^ucou^ the parent. 

(•) Adopted by 7 Wm. lY No. 8, fnnn 1st Jan., 1887. See also is. 20 and 21 of t^ 
Trust Pro^rty Act, poH, 

(t) is., in this Colony Irom Ist Januaayi 1887. See see. 2 <^ the adDptiiig Act 
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6. And be it farther enacted, That ereiy lineal ancestor ahall be capable of being ^^"^"v^^^f^ 
beir to any of bis isfue ; and in eyer^ case where there shall be no issue 01 the purchaser, ^^^^loeto 
his nearest lineal ancestor shall be his heir in preference to anj person who would haye oollatenapersoos 
been entitled to inherit^ either hy tracing his descent through such lineal ancestor, or in ^inibigtoroiigli 
consequence of there being no descendant of such lineal ancestor, so that the father shall "^^"^ ' 

be pref ened to a brother or sister, and a more remote lineal ancestor to any of his issue, 
other than a nearer lineal ancestor or his issue. 

7. And be it further enacted and declared, That none of the maternal ancestors of the v^^^^J^^^ ^ 
person £rom whom the descent is to be traced, nor any of their descendants, shall be Pt^^^nrea. 
capable of inheriting until all his pafcemal ancestors and their descendants, shaU haye 

faued s and also that no female paternal ancestor of such person, nor anj of her des- 
cendants, shall be capable of inheriting imtil aU his male paternal ancestors and their 
descendants shall haye &iled, and that no female maternal ancestor of such person, nor 
anj of her descendants, shall be capable of inheriting until all his male maternal 
anceeton and their descendants shaU haye ^iled. 

8. And be it further enacted and declared, That where there shall be a faikure of male ^J^^^®* 
paternal ancestors of the person from whom the descent is to be traced, and their j^ale anoeetor to 
descendants, the mother of his more remote male paternal ancestor, or her descendante, be preferred to 
riiall be the heir or heirs of sudi person, in preference to the mother of a less remote ^ mother «t 
male paternal ancestor, or her descendants ; and where there shall be a failure of male nJje^Siaowbor. 
maternal ancestors of such person, and their descendants, the mother of his more remote 

male paternal ancestor, and her descendants, shall be the heir or heirs of such person, in 
preference to the mother of a less remote male maternal ancestor, and her descendants. 

9. And be it further enacted, That any person related to the person from whom the ^enStS » *"* 
descent is to be traced by the half blood shcdl be capable of being his heir ; and the place maleimoestor to 
in which any such relation by the half blood shall stand in the order of inheritance, so inherit after the 
aa to be entitled to inherit, snail be next after any relation in the same degree of the ^^J^'Ji^ 
whole blood, and his issue, where the common ancestor shall be a male, and next after the if on the pan^ 
oommon anoeetor where such common ancestor shall be a female, so that the brother of a female ancestor 
the half blood on the part of the father shidl inherit next after the sisters of the whole "'^ ^^^ 
blood on the part of the father and their issue, and the brother of the half blood on the 

of the mother shall inherit next after the mother. 



1(X And be it further enacted. That when the person firom whom the descent of any ^^^ ^® <l^th 
land is to be traced shall haye had any relation who, haying been attainted, shall haye attaintodUs 
died before such descent shall haye taken place, then such attainder shall not preyent descendants may 
toy p^non from inheriting such land who would haye been capable of inheritmg the inherit 
•ame by tracing his descent through such relation, if he had. not been attainted, unless 
such land shall haye escheated in consequence of such attainder before the first day of 
JanuaiT, one thousand eight hundred mmI thirty-four (*). a^ ^ * 

11. And be it farther enacted, That this Act shall not extend to any descent which f^^d toaiiy 
•hall take place on the death of any person who shall die before the said first day of deeoent befora 
JanuazT, one thousand eight hundred and thirty-four (*). . Jannaiy, 1684. 

12. And be it further enacted. That* where any assurance executed before the said |^f^^^°^ x|^ 
first day of January, one thousand eight hundred and thirty-four (*), or the will of any i^^uunrl^T 
person who shaU die before the same first day of January, one thousand eight hundred to the heirs of a 
and thirty-four (•), shall contain any limitation or gift to the heir or heirs of any person, UJJ**° SSftav 
under wmch the parson or persons answering the description of heir shall be entitled to efltoct mU the 
an estate by purchase, then the person or persons who would haye answered such des- Act had not been 
eription of heir if this Act had not been made shall become entitled by yirtue of such made. 
Umitation or gift, whether the person named as ancestor shall or shall not be liying on or 

after the said first day of Janoary, one thousand eight hundred and thirty-four (*). 



INSOLVENCY. 

5 Yic No. 17. An Act for giving relief to Insolvent Person^ and pro- 
viding for the due Collection, Administration^ and Distribution of 
Insolvent Estates, within the Colony of New South Wales, and for the 
prevention of Frauds affecting the same. [29th December, 1841.] 

WwiBi iS it is expedient and necessary to make proyision for girinf r^ief to such Preamble, 
persons as by misfortune, and without hayinc beei^ guilty of fraud or disnoneety, are, or 
may become, insolyent, and for the due collection, administration, and distrioution of 
^olyent estates within the Colony of Kew South Wales, and for the preyention of frauds 
Aeoting the same : Be it therefore enacted, &c., &c. 

8. And be it enacted, That from and after the first day of February next, it shall and Any Judge may 
may be lawful for any Judge of the Sui>reme Court of the said Colony, upon the petition, JJ^Indw of tha 
in writing, of any person, setting forth that he is insolyent, and desirous of surrendering estate of any 
his estate for the benefit of his creditors, either to direct such person to appear before person l>y petl- 

'{•) fX in this Cokmy from Itt January, 1887. See Aeotion 8 of the Adopting Act. 1^>°»<^1"^^^ 
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him to be ezamined touohinff his said insolreiKT', or to reoeiye suoh other proof thereof, 
b^ affidavits of the said insoiTent and others, as to the said Jndge may seem fit ; or to 
direct such petitioner to appear before any such Commissioner as aforesaid, and to direct 
such Commissioner to examine the petitioner in manner aforesaid, and to take proof of 
the matters aforesaid ; and it shall and may be lawful for any Judge of the said Supreme 
Court, oh considering the report of any such Commissioner, or upon proof of the misU^rt 
aforesaid, to his satinaction, to accept the surrender of such estato, and by order imder his 
hand, to place the same under sequestration in the hands of the Chief Commissioner in 
and for that part of the Colony in which such insolvent shall reside. Q^ 

4. And be it enacted, That it shall in like manner be lawful for any Judge of the said 
Supreme Court, upon the like petition of anj person legally vested with the administra- 
tion of t^he estato of any person deceased, or with the estato of any other person, situate 
in the said Colony, in trust for creditors,* stating the insolvency of such estato, or upon the 
like petition, statmg the insolvency of ihe estato of any company, trading or having anj 
estato or effects within the said Colony, made by the ereater number of the partners ot 
such company, who, at the time of presenting the petition, are within the said Colony, to 
examine the petitioner or petitioners, or cause him or them to be examined in manner 
aforesaid, or to take, or cause to be taken, proof of the matters aforesaid, in manner herein- 
before provided ; and it shall be lawful for any Judge of the Supreme Court, upon proof 
of the matters aforekiid, to his satisfaction, to accept the surrender of any such estate, and 
to place the same under sequestration in manner aforesaid ; and after tne order for anj 
Bucn sequestration is made, the like proceedings shall and may be had and take place 
ooncermng such estates, and the persons in whom the administration thereof is legall j 
vested, and the partner or partners of such oompanies, as are herein provided concerning 
other estates and other insolvents. 

6. And be it enacted (f) , That if anj person having any property, personal or real, within 
the said Colony, shall depart therefrom, or being out of the said Colony, shall remain 
absent therefrom, or shall depart from his dwelling-house, or otherwise absent himself 
with intent to defeat or delay his creditors in obtaining payment of their debte ; or having 
against him the sentence of any competent Court, being thereunto required, shall not 
satisfy the same, or shall not point out to the officer charged with the execution thereof, 
sufficient disposable property to satisfy the same, and if it shall appear from the return 
made by such officer, or nis affidavit, that he has not found sufficient disposable property 
of such person to satisfy such sentence ; or shall make, or cause to be made, either within 
the said Colonv or elsewhere, any fraudulent alienation, transfer, gift, surrender, deUvery, 
mortoage, or pledge, of any of his eMate, goods, or effects, real or personal, or give or execute 
any nnudulent warrant of attorney, or cognovit (xdiionem, whereby the same or any part 
thereof may be affected, shall be deemed thereby to have committed an act of insolvency. 

6. And be it enacted (f). That every alienation, transfer, gift, surrender, or delivery, moit« 
gage, or pledge, of anv estate, goods, or effects, real or personal, or warrant of attorney, or 
cognovit actionefn made by any person, who at the time is actually insolvent, or who, by 
any such alienation, transfer, gift, warrant of attorney, cognovit actionem^ surrender, or 
delivery, shall be rendered insolvent, to any person whatsoever, without valuable considera- 
tion, shall be, and is hereby declared to be, fraudulent and absolutely void : Provided 
always, that no conveyance or assignment which shall have been exeeuted prior to the 
passing of this Act, imder the provisions of an Act of the said Governor and Council, 
passed during the present Session, intituled "An Act for the father amendment ofths 
law, and for the better advancement of Justice," and in conformity with those provisions, 
shall be deemed fraudulent or void, within this or Uie next preceding section. 

7. And be it enacted, That all alienations, transfers, gifts, surrenders, or deliveries, of 
anv goods or effects, real(^^ or personal, made by any person after he has contracted any 
debt, and within twelve months preceding the commission of any act of insolvency by 
him, or preceding the sequestration of his estate as insolvent, or preceding any time at 
which it shall be made to appear bj proof that he was actually insolvent, to anv person 
whatsoever, without valuable consideration, shall be, and are hereby dedarea to be, 
liable to be set aside, on a summary application to, and by order of the Supreme Courts 
at the instance of anv creditor of the said insolvent, whose debt was contracted, or the 
cause of whose debt had arisen prior to the making of such alienations, transfers, gifts, 
surrenders, or deliveries, in so frur as such creditor would thereby be prevented from 
receiving the full amount of his said debt. Q^) 

• See 6 Vic. No. 9, ss. 8d>nd 87, ante pp. 6 and 6. 

t See 7 Vic. No. 19, s. 8, poet p. 63. 

Q^ By the sequestration of the *' estato " of a partnership, the separate estato of 
each partner passes to the assignees. Soheg v. MitcheU, S.C., November, 1849, followed 
and ^proved in Hazlingden v. Bate, 1 S.C.B., App. 41, TutHng*» Insolvency, March* 
1866, and Perry v. Towns, 1, S.C.R., 73. 

m " Effecte real" held in Ex parte JBergin, 3, S.C.B., p. 178, to include land, 

(*^) B., the owner of an equitable estato for life in right of his wife, with about £4,0pQ, 
on the 20tli Aprils' 1861, ezeouted a oonvejanoe and anrrigninftnt of his eetatoand inteieit 
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8. And be it enaoted, That all alienations, transfers, gifts, surrenders, deliyeries, mort- ^^h«t aliena- 
gages, or pledges, of any estate, goods, or effects, real or persoi^al, warrants of attorney, £e°''iS5iSff^^i 
eognoviU aeUoHem, and judgments entered up thereon, made by any person being insol- effect to pr§er 
Tent, or in contemplation 01 surrendering his estate as insolvent, or knowing tb^t legal out creditor to 
proceedings for obtaining an order for the sequestration of his estate as insolvent, have \!SS^li^' 
been commenced, or within sixty days preceding the making of any order for sequestra- 
tion of his estate as insolvent, and having the effect of preferring any then existing 
creditor to another, shall be, and are hereby declared to be, absolutely void. (}*) 

to L. in consideration of £500, of which sum £360 were retained by L. in payment of a 
disbursed promissoiy note made by B. and held by L. On 16th of same month, B. was 
sued for a large sum, and a verdict was given against him for the amount claimed, 
whereupon he sequestrated his estate on the 1st Jime following. The suit' was brought 
by B's Official Assignee, to set aside the conveyance to L. and a subsequent conveyance 
by L. and B's wife in favour of said wife. Seld, that under ss. 6 & 7 of 5 Vic. No. 17, 
irrespective of the Statute of the ISth of Elizabeth, the deed was void as against B's 
creditors, the consideration not being for valuable consideration within the meaning of 
the Insolvency Act. SempUl v. J>«, 4, S.C.B., Eq., p. 90. 

A settlement was executed within twelve months of the sequestration of his estate by 
the settlor, who had a life interest in four houses, — ^his eldest son having the remainder 
in fee. Settlor and son then conveyed the house to a trustee to raise money for repairs, 
and subject thereto in trust for settlor's wife for life, remainder to two younger children 
until twenty-one ; remainder to the eldest son. No money had been raised for repairs, 
and the rents had been paid by the trustee to the wife. Meldf that the settlement was 
not voluntary. JEx parte Oiblin and another, 6, S.C.B., p. 260. 

J.O., a trader, before his marriage vnth his second wife, executed a marriage settle- 
ment, conveying certain lands to trustees, to the use of himself and heirs until the 
marriage, and, after the solemnization thereof, to his own use for life — " or until he 
should become a bankrupt or insolvent, within the moaning of any law for the relief of, 
or relating to, insolvent aebtors or bankrupts — or Ihould attempt to alien or encumber 
the same, or any part thereof — or should do or suffer to be done anything whereby the 
same should, wholly or partially, by his act or default, or by operation of law or other- 
wise, if belonging absolutely to him, become vested in, or payable to, any other person ; 
and, after his death, or the termination in his lifetime of the use declared in his favour 
by the happening of any of the events above mentioned, to the use of his trustees, upon 
certain trusts in favour of his wife for life, for her separate use." Held, that J.C., by 
making the assignment, did not become a bankrupt or insolvent ** within the meaning of 
any law for the relief of, or relating to, insolvent debtors or bankrupts*' ; and that, 
under the circumstances, the provision in tlie deed of settlement relating to insolvency 
did not render the settlement void against the trustees of the assignment. Wjfld v. 
Caldwell, 9, S.C.B., Eq., 62. 

On a motion to set aside a deed under the 7th section of the Insolvent Act, it 
appeared that the deed was executed within twelve months before the sequestration of 
his estate by the insolvent, who vras possessed of certain property in Sydney, and that 
the consideration purported to be a sum of money lent to the insolvent by his brother, * 

the vendee, some tnree vears before the execution of the deed. Seld^ that the deed was 
not given without valuable consideration, though it did not pass at the time. Ex parte 
Hudeon and another, 11, S.C.B., 142. 

On the 3rd and 6th of May, 1872, H., by two several indentures, conveyed to G., in 
consideration of £100, several parcels of land in which he had an interest in right of 
his wife, containing 1,465 acres, which were then subject to a morteage for £200 and 
interest. On the 27th June, H. became insolvent, and his Official Assignee sought to 
have the indentures dedared void as against his creditors, \mder the Act 5 Tic. No. 
\7, especially sections 6 and 7 thereof, on the grounds that the consideration was inade- 
quate and did not belong to G-. but to H. himself ; that* at the date of the execution of 
tne said indentures H. was insolvent, or, if not, became insolvent by their execution, 
and that they were executed for the purpose of defeating his creditors. It appeared 
that, at the date of the conveyance, H. was only indebted to one creditor. The Primary 
Judge, imder the circumstances appearing in evidence, declared the said indentures void 
as aeainst the creditors of H., ana OTdered the defendant to pay the costs ; but, on appeal, 
the roll Court, on a review of the circumstances (Hargrave, P. J., diesentiente), reversed 
his Honor's decree, and dismissed the bill, but without costs. Mackenzie v. Oough, 
12, S.C.B., Eq., 111. 

0*) A., witlun sixty days before the sequestration of his estate gave his father a mort- 
gage on a certain leasehold, in the lease <« which A. was named as lessee, but which his 
nUier had purchased with his own moneys, and had improved bv the erection of buildings 
of the value mentioned as the consideration of the mortgage. No valuable consideration 
passed when the mortgage was executed. It was allege that A., more than sixty days 
D 
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Exception where 9. Provided always and be it entvcted, That if any person shall lawfnlly and homd 
any third p^rty fide purchase or acquire any of the estate, goods, or effects, real or personal, which hare 
and aSu^SlTthe ^^^^ J^enated, transferred, given, surrendered, or delivered bj any insolvent person, in the 



ffoodaor effects nmnner set forth in any of the three last preceding clauses of this Act, from any person to 

for a just price whom such estate, goods, or effects, have been so ahenated, transferred, given, surrendered, 

S ^'debL^*^**" ^' delivered, by any true bargain or agreement, for a just and competent price, or in 

* satisfaction of any lawful debt due to him, nothing contained in this Act shall extend, or 



be construed to annul or affect any right which any such person has lawfully and bond 

fide purchased or acquired in such estate, goods, or effects ; but in all such cases the persona 

to w)iom such estate, goods, or effects, were alienated, transferred, given, surrendered, or 

deUvered, by the insolvent, shall be bound and obliged to pay the true value of all such 

estate, soods, and effects, by them disposed of to a third party, to or for behoof of such of 

the ciwtors of the insolvent as in virtue of the provisions of this Act, shall be entitled to 

have the alieiiations, transfers, gifts, surrenders,, or deliveries of such estate, goods, or 

effects by the insolvent, declared to be void or set aside. 

Alienation &c ^^' ^'^ ^ ^ enacted. That all warrants of attorney, and cognoviU actionem^ aliena- 

after any order tions, transfers, gifts, surrenders, deliveries, mortgages, or pledges of any estate, goods, or 

of sequestration effects, real or personal, made by any person after any order of sequestration of his estate 

^^^ has been made, and before he shidl have obtained his certificate as hereinafter mentioned, 

shall be and are hereby declared to be absolutely void. 

What acquit- ^^* -^^ ^ ^^ enacted. That all acquittances, surrenders^ or discharges of any just debt, 

tances discharges or of any security for any just debt, or other matter or thing, payment or delivery of 

©'debts or 80- which luis not been actually and bond fide received, made by any person being 

s^e^by'insol-^ insolvent, or in contemplation of surrendering his estate as msolvent, or knowing 

vent void. that legal proceedings for obtaining an order for sequestration of his estate as insolvent 

have been commenced, or after any such order has been made, or within sixty days 

preceding the making of any such order, having t^e effect to deprive his creditors of 

the benefit of any debt, or other matter or thing, shall be, and are nereby declared to be 

absolutely void. 

What payments 12. And be it enacted, That all payments made to any creditor by any person not 

made by or to compelled by lend process to make tm same, and knowing himself to be insolvent, or in 

lent and*^^?^' contemplation of surrendering his estate as insolvent, or lowing that legal prooeedines 

valid. for obtaining an order of sequestration for.his estate as insolvent have been oonmiencedy 

or that any such order has been made, shall be, and are hereby declared to be fraudulent ; 

but all paynients really and bond fide made by any insolvent, or by any person on his 

behalf, to any creditor, before any order made for the sequestration of his estate is known 

to the insolvent or to such creditor, shall be valid; and. all payments really and bond 

fide made to any insolvent, or to any person legally entitled to receive the same on his 

behalf, before any order is made for the sequestration of the estate of the insolvent, on 

his surrender thereof, er before sequestration of his estate has been adjudged, at the 

instance of his creditors, shall be valid, provided such person so making payment to the 

before his insolvency, had agreed writh his father to give him the mortgage, and that the 
mortgage deed was antedated so as to appear to have been executed as of the date of the 
^ agreement, at which time there was no proof of A. bein^ in insolvent circumstances or 

contemplating insolvency. At the suit of the Official Assignee of A*s estate, the Primary 
Judge set the deed aside as void under the Insolvent Act, 5 Vic. No. 17 ; and on appeal 
the decision was imanimously confirmed by the full Court. Mackenzie v. HoUinsii!e<idt 
11, S.C.E., E(j., 83. 

In prooeedmgs under 12 Yic. No. 1, to set aside an equitable mortgage under 6 
Tic. No. 17, s. 8, on the ground of the insolvency of the mortgagor at the time of 
executing the mortgaj^, the fact of the insolvency must be strictly proved. In a question 
whether the transaction impeached had been made bond fide, the mortgagee is entitled 
under the provisions of 12 Vic. No. 1 to strict proof of the insolvency. An affidavit of 
the Official Assignee deposing to that fact is not of itself sufficient. Jonet v. IPKenzie, 
18, Moore's P.O. Reports, p. 1. 

In order to bring a case within this section there must be not merely a preference, but 
a fraudulent preference. £ank of AuttraUttia v. Harria, 16, Moore's P. C. C, p. 97. See 
also Harrit and another v. Bank of Awtralaeia, 15, Moore's P. C. C, p. 116. 

" Absolutely void" means " void as aeainst creditors acting by their assignee for their 
common benefit, but not in the sense that a single creditor may defeat for a private 
advantage of his own in what the bther creditors are not to participate." Per Dickinson, 
A. C. J. (overruling 1>ick v. Kidd, S. C, 13 July, 1867), affirmed by Privy Coimcil on 
appeal, 8 Februaiy, 1862. Bank of AuetraUuia v. Harris, 1, 8. 0. B., App., p. 12. 

" Absolutely void" means " void at the election of the Official Assignee. Brougktom 
T. Barker, 1, S. C. E,, Eq., 78, following Bank of Anstralaeia v. Morris, 1, 8. C. R., 
Aj^. p. 12, and Young v. BillUer, 30, L. J., Q. B, 163. See also Mackenzie v. Barker, 2 
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S. C. R,, p. 66. 
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inBolvent, or to any person on his behalf, had not at the tim^of such papnent, notice of 
any order for the sequestration of the estate of the insolvent having been made, but if any 
person shall so receive anj payment hereinbefore declared to be a fraudulent payment, 
from the insolvent, or if any person shall so make any payment to the insolvent, or to any 
person on his. behalf, after an order for sequestration has been made, on the surrender of 
the insolvent, or after adjudication of sequestration, at the instance of the insolvent's 
creditors, or having at the time of such payment, notice of any order for such sequestra- 
don having been made at the instance of the insolvent's creditors, provided such 
sequestration shaU thereafter be adjudged, in manner hereinafter mentioned, the persom 
so receiving payment from the insolvent, shall be bound and obliged to repay, for the 
benefit of the creditors of the insolvent, the sum so received by him ; and the person so 
making such payment to the insolvent, or on his behalf, shall be liable again to pay, for the 
benefit of the creditors of the insolvent, the sum so paid by him to the insolvent, or to 
any person on his behalf. 

39. And be it enacted, That any creditor who shall have or hold any security or lien Proof by creditor 
upon any part of the insolvent estate shall, when he is the petitioning creditor, be J^ u|^ Pledge 
obliged upon oath in the affidavit accompanying the petition, and when he is not the 
petitioning creditor in the affidavit produced by lum at the time of proving his debt, to 
put a value upon such security so far as his debt may thereby be covered, and to deduct 
such value from the debt proved by him, and to give his vote in all matters respecting 
the insolvent estate as creditor only for the balance, which balance shall be specified in 
his affidavit, without prejudice to such valuation being afterwards corrected, and without 
prejudice to the amount of the said debt in other respects ; and in case any creditor 
shall hold any security or Uen for payment of his debt obtained prior to the order for 
sequestration of the insolvent estate, and not liable to be set aside by virtue of this Act, 
upon any part of the said estate, the amount of value of such, security or lien shall be 
deducted from his debt, and he shall only be ranked for, or receive payment of or a 
dividend for the balance after such deduction ; and if any dispute shaU arise about the 
value of such security the creditor or claimant shall, upon oath, put a value upon it, and 
the trustee or trustees shall then have an option, either of taking an assignment of the 
security for the benefit of the cre<^tors at large on payment of the value so estimated 
out of the first assets of the insolvent estate, or of reserving the f uU efibct of it to the 
creditor himself, and in either case the creditor shall be ranked on the divisible fund for 
the balance of his debt so ascertained together with the other creditors, such creditor 
being in no event entitled to draw more than full payment of the debt : Provided, 
however, that no creditor who shall hold any security or lien shall be entitled to any 
preference or advantage in respect thereof, or to reckon as a part of his debt covered 
thereby any debt wUch shall have arisen or accrued to him subsequent to the order 
for sequestration.. (***) * " 

41. And be it enacted, That no distress for rent shall be made, or levied, or proceeded ^^SSSTLJ^i?* 
in, after any order made for sequestration as aforesaid, but the landlord or party to whom ^^th^ront^ 
the rent shall be due, shall be entitled to receive out of the assets of the estate, so much ' 
rent as shall be then due, not exceeding six months' rent in the whole, and shall be 

allowed to come in as a creditor, and shm rateably with the other creditors, for the 
overplus. 

42. And be it enacted. That it shall be lawful for the trustee or trustees to pay to any Wages of dert^ 
clerk or servant, six months' salary or wages in full, out of the insolvent estate, provided ^^ 

so much shall be actually and bond Jide due at the time of the order for sequestration 
made. 

53. And be it enacted. That every order made for placing any estate under sequestra- Effect of order 
tion as insolvent, shall, so soon as made, have the effect in law to divest the insolvent, and 'o*" ■•Jf^^jjf?" 
all persons administering the whole or any part of his estate for his use and behoof, and SPtoiSveSr^ 
to vest in the Chief Commissioner, for the use and purposes of the sequestration, all the 
present and future estate, real and personal, and every right, title, and interest in and to 
maj property, real or personal, wheresoever the same may be known or found, which shall 

(^ A creditor who held a mortgage security over part of an insolvent estate for 
upwards of £624, valued his security only at £400, and proved for the balance as a 
creditor in distribution. After the plan of distribution was confirmed, and the creditor 
had received his dividend on his concurrent claim, the Official Assignee claimed an assign- 
ment of the security, and a conveyance of the premises, for the ^nefit of the creditors 
at large of the insolvent — upon payment of the £400, at which the security had been 
valued. The creditor thereupon claimed to put another value on the mortgaged 
premises. Held (Martin, C. J., dwentiente)^ that he could do so to the extent 01 the 
principal sum secured by -the mortgage, and that the Official Assignee was not entitled, 
at the time he made the demand, to a conveyance and assignment of the premises, on 
payment of the £400 — nor, after the premises had (by consent) been sold, was he 
presently entitled to the difference* between the £400 and the principal sum. EMmphrey 
T. J^obb^ 13, S. 0. B.| Eq., 1. 
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belong, or be due to, or y^ted in such insolyent at the date of making such order, or 
which maj theroafter be purchased, or acquired bj, or maj reyert, deBceno, or be deyised, 
or come to -the insolyent, while the insolyent estate shall remain under sequestration in 
the hands of the Chief Commissioner, together with all deeds, youchers, papers, and 
writings, respecting the same ; and after the said order for sequestration has been made, 
neither the insolyent, nor any person claiiping through or und^ him, shall haye the power 
to alienate, giye, surrender, deliyer, mortgage, pledge,'or to recoyer, or to release or discharge 
the same, or any part thereof ; neither shall the same be attached by any person, as the 
property of or belonging to the insolyent, so long as the said estate shall remain under 
sequestration. 

54. And be it enacted. That eyery order made, as herein directed, for confirmingany 
trustee or trustees, shall, so soon as made, haye the effect in law to diyest the Chief 
Commissioner, and to yest in such trustee or trustees, for' the uses and purposes of the 
sequestration, and so long as such trustee or trustees shall continue to hold their office as 
aforesaid, all the present and future estate, real or personal, which shall haye belonged, or 
been due to such insolyent, at the time when the order for placing his estate under 
sequestration was made, or which may thereafter be purchased, or acquired by, or maj 
reyert, descend, or be deyised, or come to the insolyent, during the continuance of the 
sequestration, and before he shall obtain his certificate and allowance thereof, as herein- 
after provided, wheresoever the same may be found or known, together with all deeds, 
youchers, papers, and writings respecting the same ; and the said trustee or trustees shall 
haye the like remedy to recover the said estate of the insolyent, or any part thereof, in 
his or their own name or names, for the purposes of the sequestration, as the insolyent 
himself might haye had, if his estate had not been sequestrated ; and all powers yested in 
any insolvent, at the time the order for placing his estate under sequestration was made, 
or which may thereafter become yested during the continuance of the sequestration, and 
before he shall obtain his certificate, and allowance thereof, which he might have legally 
executed for his benefit, shall and may, after the said order, and until an order be made 
for confirming the appointment of a trustee or trustees as aforesaid, be executed by the 
Chief Commissioner ; and after such order is made for confirming such appointment, such 
powers may be executed by such trustee or trustees, for the braefit of the creditors, in 
such manner as the insolvent might haye executed the same ; and the said insolyent is 
hereby declared to be incapable to exercise or execute any such powers as aforesaid. 

58. And be it enacted, That wheneyer, on the death or remoyal of any trustee, any new 
trustee shall be elected and confirmed in manner hereinbefore proyided, the order 
confirming the appointment of such new trustee, shall haye the effect in law to yest in 
the new trustee, the whole insolyent estate, present or future, as hereinbefore particularly 
described ; and eyery power, right, title, privilege, and remedy, yested in, or competent to, 
the former trustee, as trustee, before his death or remoyal, as fully and to the same 
extent, as the same was yested in the former trustee, by the order made for oonfirmins 
his appointment, in manner aforesaid : Proyided always, that the death or remoyu 
of any trustee shall not affect the yahdity or force of any lawful act done by him, as 
trustee, prior to his death or remoyal. 

64. And be it enacted. That it shall and may be lawful for the said trustee or trustees, 
if they shall see fit, to employ the insolyent, or any other person, in' the gathering and 
preservation of any crops or produce, for any reasonable time necessary for the gathering 
and preservation thereof ; and also to leaye the said insolvent or to place any other person, 
in the charge of any property, manufactory, or concern belonging to the insolyent estate, 
until the same shall be sold, disposed of, or wound up, and to make to the said insolyent, 
or other person so employed, a reasonable allowance ^r diem for his labour. 

74. And be it enacted. That if any person shall receiye or accept any aUenation, transfer, 
gift, surrender, delivery, mortgage, or pledge made by any insolyent, of any part of his 
estate, moneys, or securities for money, effects, or credits, with intent to defraud the 
creditors of the insolyent, knowing at the time the same to be fraudulently made, such 
person shall, on conyiction thereof, suffer transportation for fifteen years, or for any 
period not less than five, or imprisonment, with or without hard labor, for any period 
not exceeding three years. 

79. And be it enacted, That the trustee or trustees, after being confirmed as aforesaid, 
shall, subject to the directions of the creditors, given in the manner hereinbefore provided, 
forthwith proceed to make sale of the property belonging to the said estate, real and 
personal, giving due notice thereof in the Government Gkuette, and also such other notice 
as they shall think fit : Provided, that from the sale of the said personal property shall 
be excepted, until the creditors shall .determine thereon, the wearing apparel, bedding, 
tools of trade, and household f umitureV>f the insolvent and his family. 

84. And be it enacted. That if any insolyent shall have entered into any agreement for 
the purchase or exchange of any estate, or interest in any real property, it shaU and may be 
lawnil for the trustee or trustees of such insolvent, either to aoide by, execute, and sue for, 
performance of such agreement, or abandon the same ; and, if the said trustees shall not 
(upon being thereto required), elect whether they will abide by and execute such 
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ment, or abandon the same, the render or person haying made such agreement as aforesaid, insolvent for 

or any one legally claiming under him, shall be entitled to appl^ to any Judge of the e»Bl^g« of 

Supreme Coiut, who may thereupon order the said trustee to dehver up any such agree- real propertj. 

ment, and the possession of the premises to the vendor or person so agreeinff as aforesaid, 

or any one claiming under him, or may make such other order therein, as the said Judge 

shall think fit : Provided, that nothing herein contained shall prevent such vendor or 

person, having made such agreement as aforesaid, from suing the trustee or trustees, and 

recovering judgment against the insolvent estate, for any damage which he shall prove 

to have been by him sustained by the non-fulfilment, on the part of the insolvent, of any 

such agreement, or shall deprive the said trustee or trustees of their legal defence against 

such suit. 

85. And be it enacted. That any insolvent entitled to a lease or agreement for a lease, if '^1^°^ 
the trustee or trustees accept the same, shall not be liable to pay rent accruing after the J? ^S^^enffJ, 
order of sequestration, or to be sued in respect of any non-observance or non-perfonnance lease, when liable 
of any conditions, covenants, or agreements therein contained ; and if the trustee or for rent or 
trustees decline the same, shall not be liable as aforesaid, in case he deliver up such lease JS^^^of l^or 
or agreement to the lessor or person agreeing to grant a lease, within fourteen da^s after a^^wnen trus- ' 
he UiaH have had notice that the trustee or trustees shall have declined as aforesaid ; and tees refuse to 
if the trustee or trustees shall not, upon being thereto required, elect either to accept or *<^<*P*» *^ 
decline such lease, or agreement for a lease, the lessor or person so agreeing, as afore* 
said, or any person entitled under such lessor, or person so agreeing, shall be entitled to 
apply to any Judge of the Supreme Court, who shall order the trustee or trustees to 
deuver up sudi lease or agreement, and possession of the premises, or may make such 
order therein as he shall think fit. 

97. And be it enacted, That every such certificate, when allowed by the Supreme Court, Effect of certifl- 
shall have the effect to discharge the insolvent from aU debts due bv him at the time his ***• SiJ^'^' 
estate was surrendered, or adjudged to be sequestrated, and from all claims and demands ^'^^ ^'^^ 
proved, or hereby made proveable, against his estate ; but no such certificate and allowance 
thereof shall have effect to release or discharge any person who was partner with such 
insolvent at the time of his insolvency, or who was then jointly bound, or who had made 
any joint contract with such insolvent. C) 

107. And be it enacted. That in all suits or actions, and in all indictments or informa- Proof of insol* 
tions under this Act, where it shall be necessary to allege or prove that any party became 121''^ *°"S^ 
or was insolvent, or that his estate was surrendered or sequestrated as insolvent, or ordered pro^e^tf. ^ 
or adjudged to be so sequestrated, it shall be sufficient merely to allege that such party 

being insolvent within the meaning of this Act, his estate was ordered or adjudged to be 
sequestrated, without setting forth such adjudication, or any order for such sequestration, 
or setting forth or proving any petition presented in the matter of the insolvency, or any 
petitioning creditor's debt, or meeting of creditors, or other proceeding imder tnis Act ; 
and proof of such adjudication or orcfer, by the production thereof, or of any office copy 
thereof, under the hand of the Judge or Officer signing the same, shall (on proof of such 
signature and of the identity of the party therein named as insolvent) be sufficient for 
the purposes of such allegation. 

108. And be it enacted. That this Act shall be in fyll force and effect on the first day Commencement 
of February next. ol Aok 

109. [Local Acts 2 Vict. No. 14, and 4 Vict., No. 24>, repealed.] 

7 "Vic. No. 19. An Act to amend an Act, intituled, " An Act for giving 
" relief to Insolvent Persons and providing /or the administration of 
"Insolvent Estates, and to abolish Imprisonment for Debt" [21st 
December, 1843,] 

[Preamble — ^Fartial repeal of 5 Vict. No. 17.] . 

8. And whereas by the fifth section of the said recited Act it is enacted, that the Insolvent Act, la 
fraudulent alienation or transfer of any property shall constitute an Act of insolvency, ^ ■'*** ^ 
and in the following section it is enacted, that every alienation or transfer of property, 
witiiout valuable consideration, by any person at the time insolvent, or who thereby shall 
be rendered insolvent, shall be and the same is declared to bo fraudulent and void ; provided 
that no conveyance or assignment, executed prior to the passing of that Act, under the 
provisions of the Act, passed in the fifth year of the r^gn of Her present Majesty, 
mtituled, **An Act for the further amendment of the Xaw, and the better advancement o/" Advancement of 
Jtutiet^* (•), and in conformity with those provisions, should be deemed fraudulent or ^S^^^^ ** 
void, either imder that or the preceding section ; and whereas it is expedient to protect 

(p) The release from sequestration of a joint estate, operates as a release of the 
separate estate of each partner. Mazlingden v. JBatCy 1, S. C. B., App. 41, approving 
Barrett y. Tooth, S. C, Tfovr., 1848 ; and Sobev v. Mitchell, S. C, Novr., 1849. 

(•) Ante, p. 6. 
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oonvejancee and assignments hereafter executed, in conformity 'witli the proTisionB of the 
said last recited Act, and for that purpose to extend the operation of the said proTiso : Be 
it therefore enacted, That after the passing of this Act, no conTeyance or assignment 
which shall be made under, and executed in conformity with the proTisions of the said 
Act for the better advancement of justice, shall be deemed fraudulent, within the intent 
or meaning of the said Act for the reUef of insolyents, or shall be Toid under, or be in any 
manner affected by the said last-mentioned Act, or any part thereof ; nor shall any person 
having executed any such conveyance or assignment, in conformity with the said pro- 
visions of the said Act for the further amendment of the law, and the better advancement 
of justice, be afterwards liable to be adjudged insolvent by reason thereof, or of his 
not pointing out, or not being able to point out, to the Sheriff or his officers, any 
property belonging to him, sufficient to satisfy any writ in the hands of such Sheriff, 
anything in the said Act passed for the relief of insolvents notwithstanding : Provided 
always, that it shall be lawful for one of the Judges of the Supreme Ck»urt, upon the 
petition of any number of creditors, whose debts shall amount to one-fifth of the whole 
amount of. the debts of the said debtor, appearing on the said deed of assignment, to 
summon the said debtor before him, and cause him to be examined by the said creditors 
touching the state of his af^rs previous and subsequent to making tne said assignment, 
and all other matters relating to his estate and effects, as to the said Judge may seem fit ; 
and that any such debtor refusing to answer any question which shall be put to him on 
such examination, or who shall answer evasively or unsatisfactorily, shall be liable to be 
committed to prison by the said Judge, until he shall answer such question in a full, fair, 
and satisfactory manner. 

9. Provided always, and be it enacted, That every trustee appointed by, and having 
executed any such conveyance or assignment as aforesaid, shall be subject to the same 
liabilities, with respect to the keeping of accounts of all moneys and property coming to 
his hands, or being under his care or control in that capacity, and to the depositing of 
such moneys in some public Bank, and with respect to the withdrawing of the same there- 
from, as the trustees of any insolvent person are by the said Act for the relief of insolvents, 
subject to in those cases ; and it shall be lawful for the Supreme Court, or any Jud^ 
thereof, by rule or order in that behalf made (after rule or summons to show cause, as in 
any ordinary case), upon the complaint or application of any creditor, or of the debtor, or 
any other interested party, to require and compel any such trustee, if the Court or Judge 
shall see fit so to order, to make out and deliver to the person so applying, or to file, in the 
proper office of the Supreme Court, a full, true, and particular account, on oath, of all 
such moneys and property, and of the appropriation thereof, or if need be, to direct any 
such trustee to attend before the Master or Prothonotaiy of the Court, and submit him- 
self to be examined touching the execution of his trust, and upon the coming in of the 
report upon any such examination, or on sufficient grounds shewn to such Court or Judge 
upon affidavit, without any such report or examination, or upon the resignation, absence 
from the Colony (^), or death of any such trustee, to appoint a new trustee, in the place of 
any of the trustees originally appointed, and so from time to time to time as occasion may 
require ; and to direct any trustee to pay over to any claimant or person, or into the handa 
of some officer of the Court, any sum of money alleged or proved, as the case may be, to 
be due to such claimant or person, either by such trustee, or the debtor for whose estate 
he shall have been appointed, or the amount of any balance appearing then to be in hia 
hands, to the credit of such estate ; and eveiy such order to enforce, by attachment or 
execution, as in cases of the like nature ; and the costs of every such proceeding, and rule, 
or order as aforesaid, shall be in the discretion of the Court or Judge making such rule 
or order. 

11. And for the protection of purchasers claiming under any such trustee as aforesaid: 
Be it enacted. That it shall not in any case be necessary, for any person purchasing any 
property, whether land or chattels, bond fide^ and for valuable consideration, from the 
trustee or trustees appointed by, or otherwise lawfully acting for the time being, under 
any such conveyance or assignment as aforesaid, or advancing any money on the same, on 
loan, to inquire into the necessity or propriety of any such nle or loan ; or to see to the 
application of the money paid or advanced ; nor shall the title of such person be in 
anywise impeached or mvalidated, by reason of any fraud or defect of which .he shall 
have had no notice ; provided that such conveyance or assignment shsdl have beeh duly 
advertised, and that, by reference to the schedule thereto, the <3reditors having executed 
the deed shall, at the time of such sale or loan, apparently constitute the majority in 
number and in value of the creditors named in or otnerwise indicated by such schedule. 

12. [Appointment of Official Assignees.] 

13. [Elected Assignees.] 

(^) Trustees of an assigned estate having left the Colo^, the Court held that it had 
jurisdiction, where it removes a trustee under sect. 9 of 7 Vict. No 19, to direct the out- 
going trustees to execute all necessary conveyances to the new trustees, and order made 
accordingly. In r§ the Assigned Estate ofE, M. Sabers, 2, S. 0. B., p. &4. 
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14. And be it enacted. That eyery appointment bo made of any official assignee as Effector apooint- 
afoTesaid, in and for any insolyent estate, shall, from the time of the making thereof, haye SOTirSecUvSy 
the same effect in the law, of diyestine from the ipsolyent or insolyents all his or their ^«)*P^ 
estate, (*) rights, and property of eyery Kind, and of yesting the same in such assignee, and 

(in case of a preyious appointment m the same estate) of diyesting snch estate, rights, 
and property, from the assignee preriously appointed, and of yestmg the same in his 
successor, as by the said recited Act, for the relief of insolyents, is (with respect to the 
yesting of an insolyent's estate in the Chief Commissioner) conferred on the Judge's 
order for placing the estate under sequestration : Prorided that, upon the confirmation 
of any tmm elected assignee lets aforesaid, all such estate, rights, and property as aforesaid, 
shall yest in the official assignee for the time being, jointly only with such elected 
assignee ; and aU and singular the powers, priyileges, rights, duties, and liabilities, in all 
respects which, by the said Act, now attach or belong to, or deyolye on, or which may law- 
fully* be enjoyed or exercised by the trustees for the time being, of an insolyent estate, shall, 
after the passing of this Act, in Uke manner and to the same extent, attach and belong to, 
and deyolye upon, and may be claimed, enjoyed, and exercised by, the assignees of eyeiy 
insolyent estate sequestrated after the passing of this Act (separately or jointly, as the 
caae may be), whether official or elected. 

15. And (for the better protection of purchasers and others) Be it enacted and TWeronveyed 
declared, (•) That the same title to property, whether land or chattels, belonging to, or ^^ •sBVwea 
forming piurt of any insolyent estate, whether legal or equitable, and whether in possession 

or in reyersion omy, or expectancy, shall or may be conyeyed or transferred, in fee or 
otherwise as the case may be, to any purchaser, mortgagee, or other person, by the assignee 
or assignees of such estate, for the time being, as the insolyent himself had, or was by law 
entitled or able to conyey or transfer, immediately before the sequestration of the same 
estate ; and it shall not be essential to the yalidity of any such conyeyance or transfer, 
(so &r as it respects the right of any person to execute tne same as assignee,) to proye 
mora than the fact of his appointment, or, in the case of an elected assignee, his con* 
firmation in that character, that, at the time of the execution of the instrument, he bad 
not been remoyed from office, and that there was then no assignee in or of the estate in 
question, other than the assignee or assignees executing the same, either official or elected, 
of which seyeral facts, the certificate of the Chief Commissioner, endorsed on such 
instrument of transfer, shall be conclusiye eyidenoe. 

16. And be it enacted. That after the passing of this Act, the certificate required by the Insolrent's 
said Act for the relief of insolyent persons, as a preliminary to the insolyent's discharge certificate. 
from his debts, shall not be necessary, nor shall any such certificate be giyen or applied 

for, but in lieu thereof, a certificate in the terms or to the effect hereinafter contained, 
ahall be granted by the Chief Commissioner, either at Sydney or Melbourne, a& the case 
may require, which, when allowed by the Court, as heremaf ter mentioned, shall haye in 
aU respects the same effect, and be attended in otber respects with the same consequences, 
as a certificate under the said recited Act for the relief of insolyent persons, when in like 
manner allowed, would haye and be attended with, in case t^e present Act were not 
passed ; and the Commissioner's said certificate shall be pleadable in like manner, and shall 
or may be reyoked or made yoid for the same causes ; and eyery contract or security made 
or giyen as a consideration, or with intent to induce any creditor .to forbear opposition to 
the granting or allowance of any such certificate, shall be deemed fraudulent and 
abaoiutely yoid^; and eyery such certificate shall be under the hand and seal of the Com- 
missioner grantmg the same, and be to the effect that, in so far as appears to or is known 
by such Commissioner, the insolyent has in all thin^ conformed himself to the proyisions . 
and requirements of the said Act for the relief of insolyent persons, and has not been 
goiltr of any offence or misconduct, by reason whereof the granting of such certificate 
can lawfuUy, according to the present Act, be refused or suspended, (f) 

8 Tic. No. 15. An Act to amend the Act, passed in the fifth year of Her 
Majesty's Iteign, for the relief of Insolvent Debtors, and also the Act 
lately passed for amending the same, and abolishing Imprisonment for 
Debt. [23rd December, 1844.] 

Whsbba's an Act was passed by the Goyemor and Legislatiye Council of New South Preunbla 
Wales, in the fifth year of the reign of Her present Majesty, intituled, " An Act for ^ y|^ y^ y^^ 
" ffivimg relitf to Imolcent Persons, and providing for the due collection, administration, 
" and distriontion of Insolvent Estates ttdthin the Colony qf New South Wales, and for the 
" prevention of frauds affecting the samt?*; and whereas doubts haye arisen as to the nature 
and duration of the estate and interest of the trustee or trustees of insolyent estates 
appointed and confirmed imder the authority of the said Act, in the real and personal 

(•^ See 10 Vic. No. 14, poH. 

(t) The Act 17 Vict. No. 32 yalidated, both retrospectiyely and prospectiyely, all 
certificates issued to an insolyent by any Commissioner other than the Commissioner 
gxanting the same. 
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estate of such insolyent, and as to the power of the said trustee or trustees to make and 

execute conyejancee, assignments, and other assurances to purchasers and others of such 

estates ; and whereas it is expedient that such doubts should be remoyed, and that full 

power should be giyen to such trustee or trustees to make yalid conyeyanoes, assignments, 

and assurances to purchasers and others of all property, whether real or personal, belonging 

to such insolrent estates : Be it therefore enacted and declared, by His Excellency the 

Q-oyemor of New South Wales, with the adyice and consent of the Legislatiye Council 

thereof, That eyery order made under and by yirtue of the said Act, confirming the 

appointment of any trustee or trustees, shall for the uses and purposes of the sequeetn- 

tion , be deemed to haye had, and shall haye the effect in law of yesting m such trustee 

or trustees absolutely, or for such estate and interest as the insolyent had therein, all the 

real and personal estate of such insolyent which belonged or was due to such insolyent, 

or to which he was in any manner entitled at the time when the order for placing his 

estate under sequestration was made, and also all the real and personal estate, wiiic^ 

since such last-mentioned order shall haye been, or shall be purchased by, or which shall 

haye reyerted, descended, or come to, or shall reyert, descend, or come to, the insolyent 

during the continuance of such sequestration, and before he shall haye obtained his 

certificate and allowance thereof, as in the said Act or in the Act lately passed for 

amending the same is proyided. 

2. And be it enacted, That all deeds now executed, or which may hereafter be executed 
by any such trustee or trustees purporting to conyey, assign, or assure any part of the real 
or personal estate and interest of an insolyent to any purchaser, mortgagee, or other 
person in fee simple, or for other less estate or interest, shall be, and be deemed to hare 
been, from the time of the execution thereof, yalid and effectual in the law, for conyeying, 
assigning and assuring such estate and interest to the purchaser, mortgagee, or other 
person, for such estate or interest. 

10 Yic. No. 14. An Act to remove difficulties in the disposal, adminis- 
tration, and distribution of Insolvent Estates. [31st October, 1846.] 

Whereas an Act was passed in the fifth year of the reign of Her present Majeetj, 
intituled, " An Act for giving relief to Insolvent Persons^ and providing for the due 
** collectiony adnUnistrationf and distribution of Insolvent JSstcUes toithin the Colony of New 
" South WaleSy and for the prevention of frauds affecting the same ;" And whereas another 
Act was passed in the seyenth year of the reign of Her present Majesty, intituled, ** An 
" Act to amend an Act^ intituled * An Act for giving relief to Insolvent Persons^ and pro^ 
" viding for the adminis^ation of Insolvent Estates, and to abolish Imprisonment for 
" Debt : ' " And whereas another Act was passed in the eighth year of the reign of Her 
present Majesty, intituled, " An Act to amend the Act passed in the fifth year of Her 
" Majesties reignyfor the relief of Insolvent Debtors, and also the Act latthf passed for 
" amending the same, and abolishing Imprisonment for Debt : '* And whereas it is expedient 
for facilitating the sale and reahzation of the estates of insolyent persons by the assignees 
and trustees thereof, and for lessening the expense of conyeyances on such sales, and for 
removing doubte as to the estate and interest conyeyed by such assignees and trustees, 
and as to the powers possessed by such assignees and trustees, that the said recited Acta 
should be amended : Be it therefore enacted by His Excellency the Qt)yemor of New 
South Wales, with the advice and consent of the Legislatiye Council thereof. That eyery 
order heretofore made or hereafter to be made by any Judge appointing any person to 
be official assignee'of and for any estate placed, or to be placed, under sequestration, shall 
be deemed to have had, and after the passing of this Act shall have the effect of vestine 
in such official assignee absolutely, or for such estate and interest as the insolvent had 
therein, all the real and personal property of the insolvent which belonged to, was vested 
in, or was due to, such insolvent, or to which he vras in any manner entitled at the time 
when the order for placing his or her estate under sequestration was made ; and also all 
the real and personal estate which since such last-mentioned order hath been, shall have 
been, or shall be purchased by, or which hath or shall have reverted, descended, or oome 
to, or which shall revert, descend, or come to the insolvent during the continuance of such 
sequestration, and before such insolvent hath or shall have obtained, or shall obtain, his 
or her certificate and allowance thereof, as in the said recited Acts is provided. 

2. And be it enacted. That the order of the Court heretofore made, or hereafter to be 
made, confirming the election of any assignee heretofore elected, or hereafter to be elected, 
by the creditors of any insolvent estate, shall be deemed to have divested, and shall divest^ 
the official assignee, and shall be deemed to have vested, and shall vest, in such official 
assignee jointly with such confirmed assignee as aforesaid, all the real and personal 
property of such insolvent, which shall so be deemed to have vested, or which shall yest^ 
in such official assifipiee upon his appointment as aforesaid, and for such estate and 
interest ; and that the order confirming the election of any such assignee as aforesaid, or 
any copy thereof, signed by the Chief Commissioner in and for all parts of the Colony, 
not comprehending the District of Fort Phillip, and certified by such Commiwioner to 
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l>e a copy thereof, shall be reoeived and taken by all Courts of Jostioe in the said Colony 
as condnsiTe eyidence that such assignee has been duly elected. 

8. And be it enacted, That aU deeds now executed, or which shall, after the passing of I>Md« ezeeutod 
this Act be executed by the official assignee for the time being of any insolyent estate, or 5e^«d wrinieo 
by the asnniee for the time being elected by the creditors and confinned by the Court to be deemed 
as aforesaid, and by the official assignee for the time beinc , or by any trustees or a trustee effectual to oon- 
for the time being, whose election has been confirmed, or by the trustees or trustee for the ^^(*)— 
time being appointed provisionally, pun)orting to conyey, assign, release, or assure any 
part of the resd or personal property of an insolvent to any purchaser or purchasers, 
mortgagee or mortgagees, or other person or persons in fee simple, or f6r other less estate 
or interest, shall be, and be deemed to have been, from the time of the date or execution 
thereof, valid and effectual, both at law and in equity, for conveying, assigning, releasing, 
and assuring such real and personal property in fee simple, or for other or less estate^'and 
interest in such deed mentioned or expressed to be conveyed, assigned, released, or assured 
to the purchaser or purchasers, mortgagee or mortgagees, or other persons or person ; and •"J ^^a^^*^ 
that such purchaser -or purchasers, mortgagee or mortgagees, or other person or persons, and ^eot of omii- 
every person or persons claiming under him or them, shall be deemed to have been relieved, sions— 
and shall after the passing of this Act be relieved from inquiring or ascertaining whether 
the advertisements have been, or shall have been inserted, and meetings of creditors called, 
or direction of creditors obtained, as in the said Acts provided, notwithstanding the same 
hare not been, or shall not have been, or shall not be inserted, called, or obtamed ; and 
that any person who hath dealt or contracted with, or taken any conveyance or other as- 
surance from axiy assignee or assignees for the time being, or trustee or trustees for the 
time being as aforesaid, of any insolveht estate, or shall deal or contract with, or take 
any oonveyance or other assurance from any assignee or assignees, or trustee or trustees, 
for the time being as aforesaid of any insolvent estate, shall be deemed not to have been 
bound, and shall not be bo\md to inquiro into or ascertain the power or authority of such 
assignee or aflsignees, or trustee or trustees for the time being as aforesaid, with respect 
to such dealing, contracting, conveyance, or assurance as aforesaid, but that such assignee 
or assignees, or trustee or trustees for the time being as aforesaid, shall for the purposes 
aforesaid, and as between him or them, and such person or persons as aforesaid, be deemed 
and considered to have been and shall be deemed and considerod as beneficial owners of 
the real and personal property of the insolvent : Provided always, that nothing in this but assigiieet 
Act contained shall be construed to exonerate any such official assignee, confirmed ^^^ exonerated, 
trustee, or assignee for the time being as aforesaid, or trustee for the time being appointed 
provisionally as aforesaid, from any liability for the unobservance or nonperformance of 
his or their duty as such assignee or trustee as aforesaid. 

4. And be it enacted. That any mortgagee or mortgagee^, or incumbrancer or incum- As tb priority of 
brancers, or any person or persons claiming by, from, through, or under him or them, who "^fi^hts of mort- 
hath or have taken, or who shall take a release, conveyance, or other assurance of the 8^**^®®* 
equil^ of redemption, or other estate or interest of any official assignee for the time being, 
or official and confirmed assignees for the time being, or confirmed trustee or trustees for 
the time being, or trustee or trustees for the time being appointed provisionally, shall not 
thereby be deprived of any right or benefit which such mortgagee or mortgagees, or 
incumbrancer or incumbrancers, or such person or persons claiming by, from, through, 
or under him or them, would have had if such release, conveyance, or other assurance had 
not been made ; and that any subsequent mortgagee or mortgagees, or incumbrancer or 
incumbrancers, or any person or persons claiming by, from, through, imder, or in trust for 
him or them, shall not be entitled to enforce his or their mortgage or mortgages, or 
incumbiance or incumbrances, as against the mortgaged estate or prior mortgagee or 
mortgagees, or person or persons claiming, or to claim through him or them, vdthout first 
giying full effect both at law and in equity, to the claim of such prior mortgagee or 
mortgagees, incumbrancer or incumbrancers, or person or persons claiming by, from, 
through, or under him or them, who hath taken or shall hereafter take a release, convey- 
ance, or other assurance as aforesaid, to the full amount of his and their principal and 
interest, and other moneys in and by such prior mortgage or mortgages, incumbrance or 
incumbrances, expressed, or intended to be secured. 

6. And be it enacted, That any order of the Supreme Court aforesaid, whereby the Order of Court 
estate of any insolvent shall be ordered to be releas^ from sequestration, shall be deemed jJ^^J^^ISto 
to have had and shall have the effect of re-vesting in the insolvent, all the real and eetate In Ini^I- 
personal property of the insolvent undisposed of, which by virtue of any of the said vent when 
recited Acts or this Act, was vested or shaH be vested in any assignee or assignees, trustee JJ^JJjiJS*'" 
or trustees, of any insolvent estate, in the same manner as if his estate haSi never been ^ ^"^ 

placed under sequestration. 

6. And be it enacted. That the duly authorized agent of any creditor residing without ^^JJJ* **' ■'^^•*** 
the jurisdiction of the Supreme Court of the said Colony, shall have authority to do all ^^tw could? 
acts, matters, and things authorized to be done by any creditor of an insolvent estate, present 
under and by virtue of this Act, or of the said recited Acts, or any of them, as fully and 

effectuidly as such creditor could or might have done if personally present. 

' ■ I - — • — — 

(•) See, however, 25 Vic. No. 8, sec. 7, jposi* 
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Ck>urt may And whereas bj the seoondlj hereinbefore recited Act, the Chief Commissioner is 

8"*P^ or CTant authorized and directed in certain cases to refuse the insolvent his certificate : Be it 
^!(fj^f;i^g^ enacted, That in all cases where, under the provisions of the said Act, the said Chief 
Commissioner, either at Sidney or Melbourne, shall have refused, or shall hereafter refuse, 
to grant the insolvent his certificate^ and the decision of the Chief Commissioner shall 
haje been confinned on appeal by the Supreme Court, it shall be lawful for the said 
Supreme Court, on application to be made by the insolvent, and at the request o£ the 
majority in number of the creditors who shall have proved in his estate, from time to 
time to alter and to vary, the said decision, and to suspend the said oeitificate for such 
period as to the said Court shall seem reasonable and just, and then grant the same : 
Provided that no such application shall be made until after two years shall have elapsed 
from the date of such refusal by tiie Chief Commissioner. 
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25 Vic. No. 8. An Act to amend the Laws relating to Insolvency. 

[26th December, 1861.] 

Whebeas it is expedient to amend the Law relating to Insolvency and the admims- 
tration thereof, in manner hereinafter contained : Be it therefore enacted by the Queen's 
Most Excellent Majesty, by and with the advice and consent of the Legislative Council 
and Legislative Assembly of New South Wales in Parliament assembled, and by the 
authority of the same, as follows : — 

1. Every payment heretofore or hereafter made by any person before the sequestratioii 
of his estate under the Act fifth Victoria number seventeen to any creditor for or on 
account of any just debt due at the time of payment shall, except only in the cases herein- 
after mentioned, be and be deemed to have been valid payment, anything in the said 
Act notwithstanding. (^) 

2. Provided that such creditor, or the person receiving payment on his behalf, shall 
not at the time of j^yment have known that the debtor was then insolvent, or was by such 
payment rendered msolvent, or that he then contemplated the surrender of his estate as 
msolvent, or that proceedings for causing his estate to be sequestrated had been com- 
menced, or that the payment was a volimtary preference of such creditor to other 
creditors. And notice to the creditor or person so receiving payment of any such matter, 
by whomsoever given, if in accordance with the fact, shall be equivalent to and be deemed 
Imowledge, in such creditor or person. 

8. Provided also, that nothing in this Act shall extend to any suit or action already 
determined, or commenced before the first day of September, one thousand eight hundred 
and sixty-one, and pending at the passing of this Act, or shall aJGfect any matter or 
question therein. 

4. The Chief Commissioner of Insolvent Estates, sitting in Insolvency, shall have all 
the authority and powers of a Judge of a Court of Record,' and the powers and juris- 
diction now vested in and exercised by the Supreme Court or any Judge thereof, m or 
in respect of certain matters in Insolvency, that is to say, — the sequestration of estates, 
the release of estates from sequestration, the directing and prosecuting of the examinations 
of insolvents and witnesses,' and ordering and enforcing the production of T)ooks and 
papers, the ordering of the payment of dividends and of other moneys belonging to 
insolvent estates, the ordering of payments by an insolvent becoming able to satisfy his 
creditors wholly or in part, the approval of accounts, and the confirmation of plans of 
distribution, shall be and the Bame are hereby transferred to and vested in the Chief 
Commissioner of- Insolvent Estates : subject nevertheless to appeal to the Supremo 
Court, in such manner and upon such terms as the Judges by any General Bules made 
by them shall direct. 

6. It shall no longer be necessary that the granting, suspending, or refusing by the Chief 
Commissioner of a certificate to any insolvent shall be confirmed by the Supreme Court in 
the first instance ; but every such grant, suspension, or refusal by the said Commissioner 
shall take effect &om the date thereof, unless reversed or alteiea by the Supreme Court 
upon appeal ; and every such appeal shall be within twenty-one days, and shall be 
subject to amr General Bules made as aforesaid. 

6. The Official Assignees in Insolvency shall be in all respects as such Assignees under 
the control and direction of the Chief Commissioner. And if at any time it shall 
appear to such Commissioner that any Official Assignee has improperlv or imneoessarily 
incurred costs, charges, or expenses in any matter affecting an insolvent estate or ita 
administration, he may disallow the same as against the estate, subject nevertheless to 
appeal to the Supreme Court by the Official Aasignee or anv other person interested in 
the question, in such manner and upon snch terms as may be provided by any General 
Bules made as aforesaid. 



C") See Mackenzie v. Barker (Appeal from to Privy Council), 2, S.C.B.> p. 63. 
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7. All sales in Insolyencj, effected by or by the order of any Official Assignee, shall, Sales in insol- 
unless the Commissioner smill in any case otherwise direct, be by public auction, of which '^^°^* 
■iz days public notice at the least sliall be giyen. And no sale hj private contract shall 
be completa until approved under the hand of the Chief Commissioner. 

27 Yic No. 4. An Act to render valid certain Orders of Sequestration in 

Insolvency. [18th December, 1863 J • • 

Whxbbas certain orders and adjudications have been made by the Chief Commissioner Preamble. 
of Insolvent Estates, whereby.the estates of certain persons have been ordered to be 
{daced under sequestration ; and whereas doubts exist as to the validity of such orders 
and adjudications, by reason of the matters required to be proved to the satisfaction of 
the said Commissioner before the making of any such order or adjudication not having 
been so proved ; and whereas it is expedient to declare such orders and adjudications to 
be valid : Be it therefore enacted by the Queen's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and XiCgislative Assembly of New 
South Wales in Parliament assembled, and bv the authority of the same, as follows : — 

1. All orders heretofore made by the Chief Commissioner whereby the estate of any certain seques- 
person shall have been ordered to be placed imder sequestration, and all adjudications tntions wlthoat 
by the said Commissioner whereby any such estate shall have been adjudged to be SSIewSff*^' • 
sequestrated, shall be deemed to have been lawfully made, although the matters 
required to be proved to the satisfaction of the said Conmiissioner, before the making of 
any snch order or any such adjudication, shall not have been so proved. 

31 Yic Na 9. An Act to fiEunlitate Proceedings in Insolvency. [12th 

December, 1867.] 

Whxbbab it is expedient to remove the difficulties attending proceedings by certain Prwinble. 
Corporations and Joint Stock Companies for the compulsory sequestration of the estates 
of persons indebted to them, but unable or unwillin|; to satisfy such debts, or who shall 
otherwise cozmnit any act of insolvency, and to f acihtate the proof by Corporations and 
Joint Stock Companies of their debts against the estates of insolvent persons, and 
otherwise to facilitate proceedings in Insolvency : Be it therefore enacted by the Queen's 
Most Excellent Majesty, by and with the advice and consent of the Legislative 
Council and Legislative Assembly of New South Wales in Parliament assembled, and 
by the authority of the same, as follows : — 

1. The word "Company," in this Act, shall comprehend every partnership whereof Jfg^^^^f^"* 
the capital is divided or agreed to be divided into snares, and so as to be transferable ^''^' 
without the express consent of all the copartners ; and also every Assurance Company or 
association for the j^urpose of assurance or insurance on lives, or against any contmgency 

inrolving the duration of human life, or against the risk of loss or damage by fire or by 
storm or other casualty, or against the risk of loss or damage to ships at sea or on 
voyage or to their cargoes, or for granting and purchasing annuities on lives, whether 
such companies, societies, or institutions shall be Joint stock Companies, or Mutual 
Aaaurance Societies, or both ; and also every partnership which, at .its formation or by 
subeequent admission (except any admission subsequent on devolution or other act in 
law), shall consist of more than twenty-five members ; and also every Company 
authorized by statute or letters patent to sue and be sued in the name of some officer or 
person ; and also every Company incorporated by statute or charter. 

2. Wherever under any of the Acts relating to Insolvency, or under any rule or order Agent ci Com- 
made in pursuance thereof, any person is or shall be authorized or requunsd to take any ^"^^^ P^' 
omth, make any affidavit, sign or present any petition for the sequestration of the estate affidavit on ^ 
of his debtor, or for any other purpose, or do any other act, — any person authorized to behalf of Coin- 
sue or be sued for and on behalf of any Company, or the manager or other officer, or the P^^^y* 
agent of any Company, may or shall take suon oath, make such affidavit, present or sign 

such petition, or ao any such other act, for and on behalf of such Company. 

3. Where any creditor or person, who by any of the Acts relating to Insolvency is Agent of absent 
entitled to petition for the sequestration of the estate of any person who may have SJjJ^on Sr^ 
committed or shall hereafter commit an act of insolvency, shall be absent from the eequeetratlon. 
Colony, the agent or attorney of such creditor, or person who shall be 'authorized to <u>a nutke 
receive and recover the debts, property, or effects oi such absent creditor or person in »®<J»vlt. 

this Colony, may sign and present the petition and make the.affidavit of the truth of the 
debt, and the cause thereof required by the said Acts in lieu of such creditor or person : 
Provided always, that the person whose estate is sought to be sequestrated shall have the 
same rights and remedies against any such agent, attorney, or person as he has under or 
by virtue of anv Acts relating to Insolvency against the creditor or person in whose 
name or on whose behalf such proceeding shall be taken ; and every such agent, 
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attomej, or penon shall be liable for t^ie like costs, damages, and expenses as his prin- 
cipal would naye been if acting personadlj in the matter ; and all notices, summonses, 
orders, and other documents, for the service of which upon the creditor proririon is 
made hj any of the Acts relatmg to Insolrency, or any nde or order made in pursuanoo 
thereof, may be served upon such agent, attorney, or person ; and such service shall have 
the same force and effect in all respects with regard to such absent creditor on whose 
behalf such proceedings may have been taken, as if the same had been duly served upon 
such creditor. 
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38 Vic. No. 1. An Act to expedite and lessen the expense of proceedings 

in Insolvency. [25th Jime, 1874] (*) 

1. The Insolvency Jurisdiction of the Supreme CJourt or of a Judge thereof, shall 
continue to be exercised as a superior Court of Record of Law and Equity, and the 
orders in such jurisdiction shall have the same force as if they were judgments at law, or 
decrees in eqmty of the said Supreme Court, and such Insolvency Jurisdiction as 
conferred by the enactments specified in the Schedule hereto, and to the extent therein 
expressed, shall be exercised, for and on behalf of the Supreme Court or a Judge thereof, 
in the first instance by the Chief Commissioner of Insolvent Estates, subject to appeal as 
hereinafter provided : And such Chief Commissioner shall, for the purposes of such 
jiuisdiction, and of this Act, have and may exercise, cumulatively with any powers now 
by law vested in him, all the powers and authority possessed and exercisable from time 
to time by the Supreme Court or a Judge thereof ; and when sitting in Chambers such 
Chief ConmiiBsioner shall (in respect to matters cognizable by him m Chambers), have 
the same jiuisdiction, powers, and authority, as u he were sitting in open Court : 
Provided nevertheless, that all appeab and applications in Insolvency to the Supreme 
Court, or to a Judge thereof, commenced, or in part heard, at the time of the commence- 
ment of this Act, shall be proceeded with and determined as if this Act had not been 
passed. 

2. Any person aggrieved by any decision of a District Commissioner of Insolrent 
Estates may appeal therefrom to tne Chief Commissioner ; and it shall be lawful for such 
Chief Commissioner to alter, reverse, or confirm such decision, as if originally heard before 
him : Any order or decision made by the Chief Commissioner, whether in respect of & 
matter brought before him on appeal or not, shall be subject to an appeal to the Supreme 
Court (such Court for the purposes of this Act consisting of two or more Judges thereof), 
on such terms, and within such times, as may be now, or from time to time, provided by 
law or general rules of Court : And the said Supreme Court shall thereupon exercise 
the powers vested in it, as originally exercisable by law, as well as on appeal, and shall 
have all authorities of the Supreme Coiurt relative to the trial of questions of ^t by jury, 
issue, or otherwise. 

8. The general rules of Court as to appeals in Insolvency to the Supreme Court, 
shall be and are hereby required to be made by the Judges of the Supreme Court or any 
three of them, and the other general rules of Court in Insolvency shall be made by any 
two Judges of the Supreme Court together with the Chief Commissioner of Insolvent 
Estates; and all such general rules, whether as to appeals or otherwise, shall be laid 
before both Houses of Farhament, within fourteen days if Parliament be then sitting, 
and if not then within fourteen days after the next meeting thereof ; and if either of the 
said Houses shall, by resolution passed within twenty-eight days after such rules haye 
been laid before the said Houses respectively, resolve that the whole or any part of such 
rules ought not to continue in force, in such case the whole or such part thereof as sliall 
be included in such resolution shall from and after such resolution cease to be binding. 

4. The Supreme Court, or the Chief Commissioner, sitting in Court oir Chambers, may 
in all matters before it or him respectively, whether original or on appeal, award, either 
out of the insolvent estate, or against any person or persons, such costs as sliall be just. 

6. The one himdred and fourth section of the Act fifth Victoria number seventeen, 
and the fourth and fifth sections of the Act twenty-second Victoria number fourteen, 
are hereby repealed. 

6. When under the provisions of the one hundred and thirty-third section of the 
" Companies Act," the Court (as in the said section defined) makes an order for winding 
up a Company, and directs that all subsequent proceedings for winding up the same be 
had and taken before the Chief Commissioner of Insolvent Estates, thereupon such Chief 
Commissioner shall, subject to appeal as in the said section provided, for the purposes of 
winding up such Company, be deemed to be " the Court" within the meaning of Part 
IV of that Act, and slmll have for the purposes of such winding up all the powers of the 
Supreme Court in it« Equitable Jurisdiction. 

(•) Although this Act mainly concerns procedure, it has nevertheless been thought 
of such general practical utiUty that it is printed at length in this collection. 
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7. If any person, having any right or priyflege acquired under the second sub-section of 
section two nnndred and f orty-nine of tne said Companiefl Act, should be entitled to and 
•hall hereafter institute proceedings and prosecute matters under the eleventh Victoria 
number nineteen, the Chief Commissioner of Insolvent Estates shall, subject to appeal as 
in Insolvency, have and exercise the powers of the Supreme Court or a Judge thereof, 
cumulatively with the powers and duties vested in him by law, for the purpose of wind- 
ing up and generally determining all such proceedings and matters under the said 
la^mentioned Act. 

8. Eveiy attorney and solicitor of the Supreme Court may appear and be heard in all 
matters and proceedings before the Chief Commissioner of Insolvent Estates in Court 
or Chambers, and before the Registrar in Insolvency, without being required to employ 
counsel : And if any person, not being such attorney or solicitor, shall practise in the 
insolvency junsdiction of the said Court as attorney or solicitor, he shall be deemed 
guilty of a contempt of Court. 

9. This Act shall be styled and may be cited as the " Insolvency Laws Amendment 
Act of 1874.'* 
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SCHEDULE. 



Ko. of Act 



Title of Act 



The Jurisdiction, 

powers, and anthority 

conferred by — 



5 Vic No. 17. 



7 Vic No. 19. 



8 Vic No. 16. 



10 Tic, No. 14. 

11 Vic. No. 19. 
17 Vus. No.'l7. 

17 Vic No. 82. 

19 Vic No. 38. 

20 Vic. No. 11. 

20 Vic No. 24. 

26 Vic No. 8«. 
81 Vic No. 9... 



An Act for giving relief to insolvent per- 
sons, andproviiung for the due collection 
administration and distribution of In 
solvent Estates within the Colony of 
New South Wales, and for the prevention 
of frauds affecting the same. 

An Act to amend an Act intituled " An Act 

* "for giving relirf to insolvent personty and 

** providing for the administration of In- 

" solvent JSstateSy and to abolish imprison- 

" mentfor debt." 

An Act to amend an Act passed in the fifth 
year of Her Majesty's reign for the relief 
of insolvent debtors, and also the Act 
latelv passed for amendins the same- and 
abolishing imprisonment for debt. 

An Act to remove difficulties in the dis 
posal, administration, and distribution of 
Insolvent Estates ; and Bider thereto^ 

An Act for facilitating the winding up of 
Joint Stock Companies, unable to meet 
their pecuniaiy engagements. 

An Act for the appropriation of unclaimed 
balances in Intestate and Insolvent 
Estates, and for other purpose therein 
mentioned. 

An Act to authorize the Chief Commis- 
sioner of Insolvent Estates to issue 
certificates to insolvents in certain cases. 

An Act to amend the Insolvent Law of 
New South Wales. 

An Act to provide for the deposit in the 
Colonial Treasury of moneys in charge 
of Officers of the Supreme Court. 

An Act to amend so much of the Insolvent 
Acts now in force as relates to directions 
of creditors. 

An Act to amend the laws relating to In- 
solvency. 

An Act to facilitate proceedings in Insol- 
vency. 



All the unrepealed sections 
of the Act, except section 
7. 



The unrepealed sections, 
except proviso to 8th 
section, and sections 9, 10, 
11, and 12 thereof. 

The unrepealed sections. 



The whole Act. 



The whole Act. 



The whole Act, except sec- 
tions 1 and 6. 



The whole Act. 



The whole Act. 

The whole Act, so far as 
relates to Official Assig- 
nees. 

The whole Act. 



The whole Act. 
The whole Act. 



62 LAWS, IMPERIAL (APPLICATION OF), 

LAWS, IMPERIAL (APPLICATION OF, TO COLONY.) 

9 Geo. IV, c. 83 [25 July, 1828.] 

Laws of England 24. ProTided also, and be it further enacted, That all laws and statutes in force 
to be appliedin within the realm of England at the time of the passing of this Act (pot being inconsistent 
tion of Justice, herewith, or with any charter, or letters patent, or order in Council which jnaj be 
• issued in pursuance hereof), shall be applied in the administration of justice in the 

Courts of New South Wales and Yan Dieman's Land respectivelj, so far as the same 
can be applied within the said Colonies ; and as often as any doubt shall arise as to the 
application of any such laws or statutes in the said Colonies respectivelj, it shall be 
lawful for the Gfoyemors of the said Colonies respectively, by ordinances to l)e by 
them for that purpose made, to declare whether such laws or statutes shall be deemed 
to extend to such Colonies and to be in force within the same, or to make and establish 
such limitations and modifications of any such laws and statutes within the said 
Colonies respectiyely as may be deemed expedient in that behalf : Provided always, 
thatt in the meantime, and before any such ordinances shall be actually made, it shall 
be the duty of the said Supreme Court, as often as any such doubts shall arise upon 
the trial of any information or action, or upon any other proceeding before them, to 
adjudge and decide as to the application of any such laws or statutes in the said 
Colonies respectiyely. 

LEASES. 

82 ne£ 8, c. 28. Lessees to enjoy the Farm against the Tenants in TaiL 

[1640.] (»*) 

t^unt Sr^^or ^^ ^^ enacted. That all leases hereafter to be made of any manors, lands, tenements, op 
by him which is <^!^her hereditaihents, by writing indented xmder seal, for term of years or for teinn of 
seised in the ^ life, by any person or persons being of full age of twenty-one years, having any estate 
"^h **'<^A^*' ®^ inheritance either in fee-simple or in fee-tail, in their own right or in the rijght of 
ore ur , their churches or wives, or jointly with their wives, of any estate of inheritance, 

made before the coverture or after, shall be good and effectual in th^ law against the 
lessors, their wives, heirs, and successors, and every of them, according to such estate as 
is comprised and specified in eveir such indenture of lease, in like manner and form as 
the same should have been if me lessors thereof, and every of them, at the time of 
the making of such leases, had been lawfully seised of the same lands, tenements, and 
hereditaments comprised in such indenture, of a good, perfect, and pure estate of fee- 
simple thereof, to their own only uses. 
Special observa- 2. Provided always. That this Act or anything contained shall not extend to any 
be m^e ^*^ ^ leases to be made of any manors, lands, tenements, or hereditaments being in the huids 
tenants in tail, of any fermor or fennors by virtue of any old lease, imless the same, old lease be 
or of the wife's expired, surrendered, or ended within one year next after the making of the said new 
^^"^ lease ; nor shall extend to any grant to be made of any reversion of any manors, 

lands, tenements, or hereditaments ; or to any lease of manors, lands, tenements, or 
hereditaments, which have not most commonly been letten to ferm, or occupied by the 
fermors thereof by the space 'of twenty years next before such lease thereof made ; 
nor to any lease to be made without impeachment of waste ; nor to any lease to be made 
above the number of twenty-one years, or three lives at the most, from the day of 
making thereof ; and that upon every such lease there be rescued yearly during the 
same lease, due and payable to the lessors, their heirs and successors, to whom the same 
lands should have come after the deaths of the lessors if no such lease had been thereof 
made, and to whom the reversion thereof shall appertain according to their estates and 
interests, so much yearly firm or rent, or more, as hath been most acoustomably yielden 
or paid for the manors, land, tenements, or hereditaments so to be letten within 
twenty years next before such lease thereof made ; and that every such person and 
persons to whom the reversion of such manors, lands, tenements, or hereditaments so to 
be letten shall appertain as is . aforesaid, after the deaths of such lessors or their heirs, 
shall and may have such like remedy and advantage to all intents and purposes against 
the lessees thereof, their executors and assigns, as the same lessor should or mieht have 
had against the same lessees : so that if uie lessor were seised of any speciu estate- 
tail of the same hereditaments at the time of. such lease, that the issue or heir of that 
special estate shall have the reversion, rents, and services reserved upon such lease after 
the death of the said lessor, as the lessor himself might or ought to have had if he had lived. 
huBbui?and^^ 8. Provided alway. That the wife be made party to every such lease which hereafter 
wife of the wife's shall be made by her husband of any manors, lands, tenements, or hereditaments, being 
lands. the inheritance of the wife ; and that every such lease be made by indenture in the 

(**) This statute is referred to as being in force in this Colony in SempiU t. J2atil- 
leiffh, ^ S.C.B., p. 190. 
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name of the hufiband and his wife, and she to seal to the same ; and tliat tlie f erm and 
rent be reserred to the husband and to the wife, and to the heirs of the wife according 
to her estate of inheritance in the same ; and that the husband shall not in anywise 
aliene, discharge, grant, or give awaj the same rent reserved, or anv part thereof, longer 
than during the coverture, without it be bj fine levied by the said husband and wife ; 
but that the same rent shall remain, descend, revert, or come, after the death of such 
husband, unto such persdh or persons and their heirs, in such manner and sort as the 
lands so leased should have done if no such lease had been thereof made. 

4u Provided also. That this Act extend not to give any liberty or power to any person Leases of ferms. 
or persons to take any more ferms, leases, or takings of any manors, lands, tenements, or 
other hereditaments, than he or they should or might lawfully have done before the 
making of this Act ; nor extend to give any liberty or power to any parson or vicar of 
any church or vicarage, for to make any lease or grant' 01 any of their messuages, lands, Jj^** **i<SSM.' 
tenement^ tithes, profits, or hereditaments belonging to their churches or vicarages, "fi^**^ carages. 
otherwise, — or in any other manner than they should or might have done before the 
making of this Act, any thing contained in this Act to the contrary notwithstanding. 

6. And moreover, for certain consideration be it enacted, That no fine, feoffment, or The husband's 
other act or acts hereafter to be made, suffered, or done by the husband only, of any ^5"®°jjf ^* 
manors, lands, tenements, or hereditaments, being the inheritance or freehold of his y^^^ di^l not 
wife during the coverture between them, shall in anywise be or make any discontinu- piejudiceheror 
ance thereof, or be prejudicial or hurtful to the said wife or to her heirs, or to such as "®^ hein, 
shall have right, title, or interest to the same by the death of «uch wife or wives j but 

that the same wife and her heirs, and such other to whom such right shall appertain 
after her decease, shall and may then lawfully enter into all such manors, lalMs, tene- 
ments, and hereditaments according to their rights and titles therein, — any su(^ fine, 
feoffment, or other act to the contraiy notwithstanding, fines levied by the husband 
and wife (whereunto the said wife is party and privy) only except. 

7. Provided furthermore. That this clause or Act extend not to give any liberty to Leases made by 
any such wife, or to her heirs, for to avoid any lease hereafter to be made, of any the J^« ^iS"^*^ ^'^ 
inheritance of the wife by her husband and her for term of one-and-twenty years or Jsrit^w oftiie 
under, or any her inheritance for term of three lives at the uttermost, whereupon as much wife. 

yearly rent or more is or shall be reserved and yearly payable during the same lease as 
iras at any time therefor yielden or paid within twenty years next before the making of 
any such leaae, according to the tenor of this present Act, anything therein contained 
to the contrary notwithstanding. 

LEASES FACILITATION. 

11 Vic. No. 28. An Act tofacilitate the granting of Leases. [1st October, 

1847.] 

Whereas it is expedient to facilitate the leasing of lands and tenements : Be it enacted whexethe words 
by His Excellency the Governor of New South Wales, with the advice and consent of of oolamn I, of 
the Legislative Council thereof. That whenever any party to any deed made according to ^*^^pj,5jj*" 
the tenor and effect of the form set forth in the first Scnedule to this Act, or whenever the deed to have 
any party to any other deed which shall be expressed to be made in pursuance of this the same effect 
AiCt, shall employ in such deed respectively any of the forms of words contained in "iIJJ5(*iT*iii^ 
column I of the second Schedule hereto annexed, and distinguished by any number inserted, 
therein, such deed shall be taken to have the same effect, and be construed as if such party. 
had inserted in such deed the form of words contained in column II of the same Schedule, 
and distinguished by the same number as is annexed to the form of words employed by 
such Ittrty, but it shall not be necessary in any such deed to insert any such number. 

2. That every such deed, unless any exception be specially made therein, shall be held Deed to include 
and construed to include all out-houses, biuldings, bams, stables, yards, gardens, cellars, all housee, Ac 
ancient and other lights, paths, passages, ways, waters, watercourses, Uberties, privileges, 
easemente, profits, commodities, emoluments, hereditaments, and appurtenances whatso- 
ever, to the lands and tenements therein comprised belonging or in anywise appertaining. 

8. That in taxing any bill for preparing and executing any deed under tnis Act, or Bemuneratlon 
which might be prepared under tbis Act, it shall be lawful for the proper taxing officer ft>^ deed under 
of the Supreme Court, and he is hereby required, in estimating the proper sum to be be^y'J^^*** 
charsed for such transaction, to consider, not the length of such deed, but only the skill only. 

and labour employed and responsibility incurred in the preparation thereof. 

4. That any deed, or part of a deed, which shall fail to take effect by virtue of this Deed not taking 
Act, shall nevertheless be as valid and effectual, and shall bind the parties thereto, so far Jj^ct ^^^^ -A.0I 
afl the rules of Law and Equity will permit, as if this Act had not oeen made. to be vaUd. 

5. That in the construction, and for the purposes of this Act and the Schedules Construction 
hereto annexed, unless there be something in the subject or context repugnant to such d^ose* 
construction, the word ** lands" shall extend to all tenements and hereditaments or any 
undivided part or share therein respectively ; and eveiy word importing the singular 
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SchedaleffAc., 
part of Act 



number OTil;f shall extend and be applied to seyeral persons or things as well as one 
person or thing and the converse ; and eyeryr word importing the masculine gender onlv 
shall extend and be applied to a female as well as a male ; and the word '* part^' shall 
mean and include any bodj politic, or corporate, or collegiate, as well as an indiyidual. 

6. That the Schedules and the directions and f orm^ therein contained shall be deemed 
and taken to be parts of this Act. 

SCHEDULES BEFERBED TO. 
The Fdzst Schedttlb. 

Teib indenture made the day of , one thousand ei^ht hundred 

and forty (or other yeor) in pursuance of an Act to facilitate the grantmg of leases 

between (here imert the namee of the parties, and recUalty if anyj, witnesseth, tluit the said 
(leeeorj or (leetore) doth or do demise unto the said (leseeej or (leseeesj, his (or iheirj 
heirs, or executors, administrators, and assigns, as the case may be, all, &c., (parceUJ from 
the day of , for the term of thence ensuing, yielding and 

paying therefor, during the said term, the rent of (etcste the rent and mode of paymemij. 
In witness whereof the said parties hereto have hereunto set their hands and seals. 

The Seookd Schedttlb. 

Directions as to the Forms in. this Schedule. 

1. Parties who use any of the forms in the first column in this Schedule may substitate 
for the words " lessee" or " lessor'* any name or names, and in eyeiy such case corresponding 
substitutions shall be taken to be made in the corresponding forms in the second column. 

2. Such parties may substitute the feminine gender for the masculine, or the plural 
number for the singular, in the forms in the first column of this Schedule, and correspond- 
ing, changes shall be taken to be made in the corresponding forms in the second column. 

3.' BvuSi parties may fill up the blank spaces left in the forms 4 and 6, in the first 
oolumn of this Schedule so employed by them, with any words or figures, and the words 
or figures so introduced shall be taken to be inserted in the corresponding blank spaces 
left m the forms embodied. 

4. Such parties may introduce into, or annex to, any of the forms in the first column, 
any express addition to, exceptions from, or express qualifications thereof, respectiyel^, and 
the like additions, exceptions, or qualifications shall be taken to be made m>m or m the 
corresponding forms in the second column. 

5. Where the premises demised shall be of freehold tenure, the coyenants 1 to 10 shall 
be taken to be made with, and the proyiso 11 to apply to, the heirs and assigns of the 
lessor ; and where the premises demised shall be of leasehold tenure, the coyenants and 
proyiso shall be taken to be made with and apply to the lessor, his executors, administra- 
tors, and assigns, unless otherwise stated. 



Column 1. 

1. That the said (lesteej coyenants with 
the said (leeeorj to pay rent ; 



2. And to pay taxes ; 



8. And to repair ; 



Column 2. 

1. And the said lessee doth hereby, for 
himself his heirs, executors, administiators, 
and assigns, coyenant with the said lessor, 
that he the said lessee, his executors, admin- 
istrators, and assigns will, during the said 
term, pay unto the said lessor the rent 
hereby reseryed, in manner hereinbefore 
mentioned, without any deduction whatso- 
eyer. 

2. And also will pay all taxes, rates, 
duties, and assessments whatsoeyer, now 
charged, or hereafter to be charged, upon 
the said demised premises, or upon the said 
lessor, on acooimt thereof. 

8. And also will during the said'term, 
well and sufficiently repair, maintain, paye, 
empty, cleanse, amend, and keep the said 
demised premises, with the appurtenances, 
in good and substantial repair, together 
with all chimney-pieces, windows, doors, 
fastenings, water-closets, cisterns, parti- 
tions, fixed presses, shelyes, pipes, pumps, 
pales, rails, locks and keys, and all other 
fixtures and things which at any time dnr* 
ing the said term shall be erected and 
made, when, where, and eo often as need 
•ball be. 
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Column 1 — conHimed, 
And to paint outside eyery year ; 



5. And to paint and paper inside every 
year; 



6. And to insure from fire in the joint 
names of the said (lessor) and the said 
(leasse); 



7. And that the said {lessor) may enter 
Bnd yiew state of repair, and that tne said 
(lessee) will repair according to notice. 



8. That the said {lessee) will not use pre- 
mises as a shop ; 



Column 2 — eoniitmed,- 

4. And also that the said lessee, his exe- 
cutors, administrators, and assigns, will, iU 
every year in the said term, paint 

all the outside wood-work and iron-work 
helonging to the said premises with two 
coats of proper oil-colours, in a workmanlike 
manner. 

6. And also that the said {lessee) ^ his 
executors, administrators, and assigns will, 
in every year, paint the inside wood, 

iron, and otBer works, now or usually 
painted, with two coats of proper oil-colours, 
in a workmanlike manner; and also to 
re-paper, with paper of a quaUty as at 
present, such parts of the premises, as are 
now papered ; and also wasn, stop, whiten, 
or colour such parts of the said premises 
as are now plastered. 

6. And also that the said lessee, his exe- 
cutors, administrators, and assigns, will 
forthwith insure the said premises herehy 
demised to the full value thereof, in some 
respectable Insurance Office, in the joint 
names of the said lessor, his executors, ad- 
ministrators, and assigns and the said lessee, 
his executors, admimstratd^, and assigns, 
and keep the same so insured during the 
said term ; and will, upon the request of the 
said lessor, or his agent, show the receipt for 
the last premium paid for such insurance 
for every current year ; and as often as the 
said premises hereby demised shall be 
burnt down or damaged by fire, all and 
every the sum or sums of money which 
shall be recovered or received by the said 
{lessee), his executors, administrators, or 
assigns, for or in respect of such insurance, 
shall be laid out and expended by him in 
building or repairing the said demised pre- 
mises, or such parts thereof as shall be 
burnt down or damaged by fire as aforesaid. 

7. And it is hereby agreed, that it shall 
be lawful for the said lessor and his agents, 
at all seasonable times during the said term, 
to enter the said demised premises, to take 
a schedule of the fixtures and things made 
and erected thereupon, and to examine the 
condition of the said premises ; and further, 
that all wants of reparation which upon 
such views shall be found, and for the 
amendment of which notice in writing 
shall be left at the premises, the said lessee, 
his executors, administrators, and assigns 
will, within three calendar months next 
after every such notice, well and sufficiently 
repair ana make good accordingly. 

8. And also that the said lessee, his exe- 
cutors, administrators, and assigns, will not 
convert, use, or occupy the said premises, 
or any part thereof, into or as a shop, ware- 
house, or other place for carrying on any 
trade or business whatsoever, or suffer the 
said premises to be used for any such pur- 
pose, or otherwise than as a private dwel- 
ling-house, without the consent in writing 
of the said lessor. 
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Colamn 1 — ootUinued. 
9. And will not assign without leaye ; 



10. And that he will leave premises in 
good repair. 



11. Proviso for re-entiy by the said les- 
sor on non-payment of rent or non-per- 
formance of covenants. 



12. The said {lessor) covenants with the 
said {lessee) for quiet enjoyment. 



Column 2 — coniinued, 

9. And also that the said {lessee) shAll 
not, nor will, during the said term, assign, 
transfer, or set over, or otherwise by any 
act or deed procure the said premises, or 
any of them, to be assigned, trfmsf erred, or 
set over unto any person or persons whom- 
soever, without the consent in writing of 
the said {lessor), his executors, administra- 
tors, or assigns first had and obtained. 

10. And further, that the said {lessee) 
will, at the expiration or other sooner deter- 
mination of tne said term, peaceably sur- 
render and yield up unto the- said lessor 
the said premises hereby demised, with the 
appurtenances, together with all buildings, 
erections, and fixtures now or hereafter to 
be built or erected thereon, in good and 
substantial repair and condition in all res- 
pects, reasonable wear and tear and damage 
by fire only excepted. 

11. Provided always, and it is expresslj 
agreed, that if the rent hereby reserved, or 
any psjt thereof, shall be unpaid for fifteen 
days after any of the days on which the 
same ought to have been paid (although 
no f ormid demand shall have been made 
thereof), or in case of the breach or non- 
performance of any of the covenants and 
agreements herein contained on the put 
of the said lessee, his executors, adminis- 
trators, and assigns, — ^then, and in either of 
such cases, it sl:^ be lawful for the said 
lessor, at an^ time thereafter, into and 
upon the said demised premises, or an j 
part thereof in the name of the whole, to 
re-enter, and the same to have again, re- 
possess, and enjoy as of his or their former 
estate, anything hereinafter contained to 
the contrary notwithstanding. 

12. And the lessor doth hereby, for him- 
self, his heirs, executors, administrators, and 
assigns, covenant with the said lessee, hia 
executors, administrators, and assigns, that 
he and they, paying the rent hereby re- 
served, and pen onmng the covenants iiere- 
inbefore on his and their part contained, 
shall and may peaceably possess and en jo j 
the said demised premises for the term 
hereby granted, without any interruption 
or disturbance from the said lessor, hie 
executors, administrators, or assigns, or anj 
other person orpersonslawfnlly cmrmingby, 
from, or under nim, them, or any of them« 
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MARRIAGE. 

19 Yic. No. 30. An Act to amend and consolidate the laws affecting the 
Solemnization of Marriage. [30th November, 1855.] 

Whebbas it is expedient to amend and consolidate the laws relating to the Solemmatton 
of Marriage in this Colony : Be it enacted bv His Excellency the Governor of New South. 
Wales, by and with the aavioe and consent of the Legislative Council thereof, as follows : — 
Repeal of Acts. 1. This Act shall commence on the first day of March, one thousand eight hundred 
and fifty-six, — on and from which day the Acts of Council enumerated in the Sohedule 
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hereto marked A shall bd repealed, except as to marriages sblomnized, and things law- 
fully done by yirtue of any such Act, berore that day. 

2. 'No marriases shall be celebrated except by some minister of religion, ordinarily By whom mu- 
officiating as such, whose name, designation, and usual residence shall have been registerec^ '^^^ ^^^ 
and shall then continue registered, in the offide of the Registrar General for marriages iu ^ ^ '^ 
Sydney. 

8. Proyided that, where the parties to be married shall, before the Registrar for Marriages Declaration of 
of the district within which the intended wife ordinarily resides, sign a declaration in the ^S^f^^Sf* 
form set forth in the Schedule to this Act marked B, the marriage may be celebrated ^^x. ^ ^^ 
between such parties by such District Registrar, in the form of words set forth in the Schedule 
hereto marked C, to be repeated and signed by the parties to such marriage, respectively. 

4. No marriage shall be celebrated, until after a declaration (upon oath or solemn Banns or License, 
affirmation) shim have been made before some surrogate for licenses, or before the 

ICnister or District Registrar celebrating the marriage, by each of the parties to be mar- 
ried, in the form set forth in the SchediUe hereto marked D. 

5. Every marriage which shall be celebrated by any such Minister or Registrar as Essentials for 
aforesaid, after oath or solemn affirmation so made, shiul be a legal and valid marriage, to ^^^ maniacs 
all intents and purposes ; and no other marriage, except as hereinafter provided, shall be 

valid for any purpose. 

6. Proviaea that no marriage in fact shall be avoided by reason only of the same Provision for 
having been celebrated by a person not being a Minister or ordinarily officiating Minister ^J^ special 
of Religion, if either of the parties to the marriage shall at the time bond fide have 

believed that he was such ordinarily officiating Minister. 

7. Every marriage shall be celebrated in the presence of two witnesses at least, who Witnesses and 
shall sign a certificate, which shall be also s^ffnea by the Minister or Registrar celebrating <*rt^oa^ 
the marriage and by the parties. thereto, and shall be legibly written (or partly written 

and partly printed) in the form contained in the Schedule hereto marked E ; and such 
Minister or Registrar shall deliver a copy of such certificate, immediately after the mar- 
riage, signed by himself, to one of the (dirties to the marriage ; and the said Minister shall, 
wiuiin one month thereafter, transmit the original certificate to the Registrar of the Dis- - 
triot within which such marriage was celebrated. 

8. Nothing in this Act shall extend to any marriage between parties of whom both Qoakers and 
•hall be Quakers or Jews. A certificate of every such marriage shall nevertheless, within ^^^^ 

ten days next following, be transmitted to the Registrar of the District within which it was 
celebrated, by the person celebrating the marriage or by one of the parties thereto, stating 
the date and place of such marriage, and the name, designationi and usual residence of 
e»ch of those parties. 

9. Every marriaeo celebrated between parties being both Quakers or both Jews, shall Such marriafes 
be as legal and valid as if duly solemnized under the provisions of this Act, — if such mar- ^^^^ 

riage was, when oelebrated, a vaUd marriage according to the usages of the Quakers or 
Jews, as the case may be. 

10. If either party to any intended marriage, pot being a widower or widow, shall be Consent In case 
under the age^of twenty-one ^ears, such marriage shafl not take place without pro- ^ "minority, 
dnction to the Minister or Registrar about to celebrate the same of the written consent 

of the Either of such party, if within the Colony ; or if not within the Colony, then of a 
guardian appointed by the father ; or if there be no such guardian in the Colony, 
then of the mother of such party if within the Colony ; or where there is no such parent or 
ffoardian in the Colony, or he or she is incapable of duly consenting, by reason of 
distance, habitual intoxication, or mental incapacity, then the written consent of some 
Justioe of the Peace appointed for that purpose as hereinafter mentioned : Provided 
that sueh JusUoe shalf make inquiry on oatn as to the facts and circumstances of the 
, before giving such consent. 



11. For the purposes mentioned in the foregoing section, the Judges of the Supreme Judges to 
Court shall appoint, from time to time, one or more Justice or Justices of the Peace in »PPoint persons 
every Registi^ District, who shaU, by virtue of such appointment, give consent in such ^^.^^^ 
cases as aioresaid ; every such appointment to be notified by the said Judges in the New 

8<mik Wale» Oovemment Gazette, 

12. When any marriage shall be celebrated, upon the production of any such written Consent to be 
oonsent as aforesaid, a statement of the fact of such conlent shall be indorsed on the cer- ^^^^^^[5*^ 
tifioate of such marriage, and on the copy thereof, signed respectively by the Minister or 
Begistrar oelebratinff Uie same. 

13. No marriage uiall be deemed to have been unduly celebrated, by reason only of SJ^f^,?!!" 
ftoy mere defect or error in the declaration made respecting the same, where the identity ^^ 

of the parties to the marriage shall not be in question. 

14. Everf marriage celebrated in this Colony before the commencement of this Act, Confirming all 
by any Minister 01 Religion or person ordinarily officiating as such, shall be, and be JJ^f^ "*'' 
deemed to have been from the time of the celebration thereof, a perfectly legal and valid ""fi^ 
marriage (notwithstanding any non-compliance with forms, or other irregularity 
attending the oelebntion), to all intents and purposes. 
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Certain mar- 15. ProTided that nothing in the preyious section, or in the fifth section of this Ac^ 

f^^"^^™*^* shall legalize any marriage declared or made (or which shall hereafter be declared or 
^^^*^ made) inyalid by any competent Court or by Act of Council ; nor any marriage where 

either party thereto had another wife or husband then living ; nor any marriage which 
would have been or would be void but for those sections, by reason of relationship, kin- 
dred, or alliance, or of fraud or incapacity to contract marriage ; nor any marriage where 
(the same being at the time of its celebration invalid) either of the parties thereto shall 
afterwards, and before the passing of this Act, have intermarried with some otherperson. 
^'^^^^T^ mar- ^^' '^ ^P^ ^^ *'^® registry of any marriage, in the office of the Begistrar GFeneral, 

ri!^ ^ ' imder his hand, shall be received as evidence, in all proceedings civil and criminal, of the 
fact of such marriage having been duly celebrated, — until the contrary be shown. 



17. 
18. 
19. 
20. 
21. 
22. 



Punishment for unlawful celebration of marriage.] 
Solemn affirmation. False statements deemed perjury.] 
Pimishment for wilfully marrying minors.] 
[Punishment for forging any consent, certificate, &c.] 
|Non-registration of Ministers' name.] 
[Penalty upon omission to transmit certificate of marriage.] 



SCHEDULE A. 
Acts Befbalbd. 

6 Geo. TV No. 21. Passed 1st November, 1826, 
5 William IV No. 2. „ 4th July, 1834. 

7 William IV No. 6. „ • 5th August, 1836. 
2Vic. No. 13. „ 29th August, 183a 

8 Vic. No. 7. „ 5th September, 1889. 
8 Vic. No. 28. „ 19th November, 1839. 
4 Vic. No. 14. „ 23rd September, 1840. 



SCHEDULE B. 

Form ov Dbclabation to Afthobizb Marbtagb bbfobb Distbiot BBaxBTBiii. 

We, Thomat Williams, of (luual place of residence and desi^noHon or employinemf) 
and Mary SdwardSy of (usual place of residence and employment), do hereby dedare 
that we are desirous of be^Dg married, but that we conscientiously object to be married 
by a Minister of Beligion [Or *'but that there is no Minister of Beligion accessible 
for the purpose of solemnizing our Marriage"]. 
Signed bv the parties this day *) 

01 18 before me — j (Signatures,) 



SCHEDULE C. 

FOBK 07 MaBBIAGE BBFOBB BBaiSTSAB. 

I, Thomas WiUiamSy of (usual place of residence and designaUon or employmeni^ 
do hereby declare in the presence of A.B., Begistrar of Marriages for the District df 
Bathurst, that I take Mary Edwards, of (usual place of residence and designaiion or 
employment), to be my lawful wife : And I, the said Jfory Edwards, do declare that I 
take the said Thomas WilUams to be my lawful husband. 

(^gnaturis.) 



SCHEDULE D. 
DbCLASITION bbfobb SrSBOGATB, DiSTBICT Bbg-ibtbab, OB MunsTBB. 

I, Thomas WilUams^ of (usual place of residence and designation or employment)* 
being duly sworn, do, on my oath declare (or if objecting to take an oath " do solemnly 
and sincerely declare and affirm"), that I believe there is no impediment or lawful 
objection bv reason of any kindred relationship or alliance, or anv former marriage, or 
the want of consent of parents or guardians, or any other lawful cause, to my being 
married to (Mary Edwards), of (usual place of residence and designation or empfoy- 
men{)f daughter of (James Edwards), of (usual or last place of residence and designation.) 

(Signature of Thomoe TPiOJOMf .) 
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And I, the said {Mary "EiMXvrdi)^ do on my oath declare {or do solemnlj and 
aincerely declare and affirm), that I belieTe there is no impediment or lawful objection bj 
any such leaBon or other lawful cauBe as aforesaid to my being married to the said 
(Thomoi WUUams), 

{Signature of Mary JEdwards,) 

Declared and sworn (or " and c^fflnned?*) by both 
the parties named this day of 

18 before me — 

{SHgnaiure and Designaium) 



} 



SCHEDULE E. 

Gbbtivioatb 07 Mabbiagb. 

I {name ofMinigier or BeyiHrar) , being {designation) , do hereby certify that I have this day 
at {place) duly celebrated marriage between- (nom^ designation and residence of hushana) 
and {name designation and residence of wife) after declaration duly made as by law required. 
Dated this day of 18 

Signature of Minister or Registrar, 
Signatures of Parties to Marriage — A3. 

CD. 
E.F. 

Sign atur e B of Witnesses — Q-.H. I.K. 



MARRIED WOMENS' REVERSIONARY INTERESTS IN 

PERSONALTY. 

39 Vic. No. 25. An Act to enable Married Women to dispose of Rever- 
sionary Interests in Personal Estate. [10th March, 1876.] 

Bb it enacted by the Queen's Most Excellent Majesty by and with the adyice and 
consent of the LeffislatiTe Council and Legislatiye Assembly of New South Wales in 
Parliament assembled and by the authority of the same as follows : — 

1. It shall be lawful for eyery married woman by deed to dispose of eyery future or Married women 
reyertionaiy interest, whether yested or contingent, of such married woman, or her "•yA^'P^t^' 
husband in her right, in any personal estate wmitsoeyer to which she shall be entitled [nt^^et toper- 
under any instrument, (except such a settlement as hereinafter mentioned), and also to sonal estate, 
release or extinguish any power which may be yested in or limited or reseryed to her in 

regard to any such personal estate, as fully and effectually as she could if she were a 
femme sole, and also to release her right or equity to a settlement out of any personal 
estate to which she, or her husband in her right, may be entitled, in possession, under 
any such instrument as aforesaid, saye and except that no such disposition, release, or 
extinguishment shall be yab'd unless the husband concur in the deed by which the same 
shall be effected, nor unless the deed be acknowledged by her as hereinafter directed : 
Proyided always that nothing herein contained shall extend to any reyersionary interest 
to which she shall become entitled by yirtue of any deed, will, or instrument by which 
she shall be restrained from alienating or affecting the same. 

2. Eyery deed to be executed by a married woman for any of the purposes of this Bow deeds to be 
Act, shall be acknowledged by her, and be otherwise perfected in the manner, in and by acknowledged, 
the Act seyen Victoria number sixteen, prescribed for the acknowledgment and per- 
fecting, of deeds disposing of interests of married women in land. 

8. Proyided always that the powers of disposition giyen to a married woman by this Powers giyen not 
Act shall not interfere with any power which, independently of this Act, may be yested to interfere with 
jn, or hmited, or reseryed to her so as to prefyent her from exercising such power in any ^ ^ powers, 
ease, except so far as by any disposition made by her \mder tms Act, she may be 
preyented ^m so doing in consequence of such power haying been suspended or 
extinguished by such disposition. 

4. Proyided always tlwt the powers of disposition hereby giyen to a married woman Marriage settle* 
shall not enable her to dispose of any interest in personal estate settled upon her by any JJJ^rfMed^with- 
s e t tlem e nt or agreement for a settlement made on the oocaoon of her marriage. 
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MORTGAGES. 

7 Geo. II c. 20. An Act for the more easy Bedemption and Foredosore 

of Mortgages. [1733.] 

[See this Act in Chitfy's collection, sub. title '* Mortgages." Its short effect is to giye 
jurisdiction to Courts of Law (similar to that exercisable in a Court of Equitj) 
where there has been payment or tender, by the mortgagor, of principal, interest, 
and costs, tIz., to consider such payment as a discharge of the mortgage, and to 
compel mortgagee to re-assign and deliver the mortgage securities to mortgagor.] 

MORTGAGES (CLANDESTINE). 

4 William and Mary, c. 16. An Act to prevent frauds by Clandestine 

Mortgages. [1692.] 

Whebbas great frauds and deceits are too often practised by neoessitouB and eril- 
disposed persons in borrowing of money, and giving judgments, statutes, and recog- 
nizances privately for securing the repayment of the said money, and the same persons 
do afterwards borrow money upon security of their lands of other persons, and do not 
acquaint the latter lender thereof with the same, whereby such late lender is veir often 
in danger to lose his whole money, or forced top&y off the debts .secured by the late 
judgments, statutes, and' recognizances, before they can have any benefit oi the said 
mortgages : And whereas divers persons do mortgage their lands more than once, 
without giving notice of their first mortgage, whereby lenders of money upon second or 
after mortgage, do often lose their moneys and are put to great charges in suits and 
otherwise : For remedy whereof, and preventing the same as much as may be for tho 
future, — 
Debtor upon 2. Bo it enacted by the King's and Queen's most excellent Majesties, by and with 

j^pnent, Ac, the advice and consent of the Lords Spiritual and Temporal, and tne Commons in this 
offl^tSeruTO? present Parliament assembled, and by the authority of the same, That if any 
a mortga^^ person or persons, from and after the first day of May, one thousand six hundred 
^^iiout noUco and ninety-three, shall borrow any money, or for any other valuable consideration 
to the m^?^^*** ^^^ *^® payment thereof, voluntarily give, acknowledge, permit, or suffer to be 
gagee, shall lose entered, against him or them, one or more judgment or judgments, statute or 
hia equity to statutes, recognizance or recognizances, to any person or persons, o^iitor or creditors ; 
redeem. and if the said borrower or borrowers, debtor or debtors, shall afterwards take up or 

borrow any other sum or sums of money of any other person or persons, or for other 
valuable consideration become indebted to such person or persons, and for securing the 
re-payment or discharge thereof shall mortgage his, her, or their lands or tenements, or 
any part thereof, to the said second or other lender or lenders of the said money creditor or 
creditors, and shall not give notice to the said mortgagee or mortgagees of the said 
judgment or judgments, statute or statutes, recognizance or recognizances, in writing 
under his, her, or their hand or hands, before the execution of uie said mortgage or 
mortgages ; unless such mortgager or mortgagers, his, her, or their heirs, upon notice to 
him, her, or them given by the mortgagee or mortgagees of the said hmds and tenements, 
his, her, or their heirs, executors, administrators, or assigns, in writing under his, her, 
or their hands and seals, attested by two or more sufficient witnesses, oi any such former 
judgment or judgments, statute or statutes, recognizance or recognizances, shall, within 
six months, pay off and discharge the said judgment or judgments, statute or statutas, 
recognizance or recognizances, and all interest and charges due thereupon, and cause or 
procure the same to be vacated or discharged by record ; that then the mortgagor or 
mortgagers of the said lands and tenements, his, her, or their heirs, executors, adminis- 
trators, or assigns, shall have no benefit or remedy against the said mortgagee or mort- 
gagees, his, her, or their heirs, executors, administrators, or assigns, or any of them, in 
equity or elsewhere, for redemption of .the said lands and tenements or any part thereof ; 
but the said mortgagee or mortgagees, his, her, or their heirs, executors, administrators, 
and sAsigns, shall and may hold and enjoy the said lands and tenements, for such estate 
and term therein as were or was granted to the said mortgagee or mortgagees, against 
the said mortgager or mortgagers, and all person and persons lav^ully claiming from, 
by, or under him, her, or them, freed from equity of redemption, and as fully to all 
intents and purposes whatsoever as if the same had been purduuBcd absolutely and 
without any power of liberty of redemption. 
Person mort- 3* And be it further enacted, by the authority aforesaid. That if any person or persooB 

gaging twice who hath once mortgaged, or, from and after the said first day of May, shall mortgage anj 
the^SStmOT?^ lands or tenements to any person or persons, for security of money lent or otherwise 
gage loees fals accrued or become due, or for other Taluable considerations ; and if the said mortgager 
equi^. or mortgagers shall-again mortgage the same lands or tenements, or any part thersof , 

to any other person or persons for valuable considerritions (the said former mortgage 
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being in force and not discharged), and shall not discorer to the said second or other 
mor^^agee or mortgagees, or some or one of them, the former mortgage or mortgages, in 
writing under his or 5ieir hands, that then, — and in those cases also, the said mortgager 
or mortgagers, his, her, or their heirs, executors, administrators, or assigns, sludl 
hftTe no reuef or equity of redemption against the said second or after mortgagee or 
mortgagees, his, her, or their heirs, execu^rs, admmistrators, or assigns, upon the said 
after mortgage or mortgages ; but that sucb mortgagee or mortgagees, his, her, or their 
heirs, executors, admimstratcors, and assigns, shall and may hold and enjoy such more 
than once mortgaged lands and tenements, for such estate and term therein as were or 
was granted ana conyeyed by the said mortgager or mortgagers, against him, her, or 
Uiem, his, her, or their heirs, executors, or administrators respectively, freed from equity- 
of redemption, and as fully to . all intents and purposes as if the same had been an 
absolute purchase, and without any power or liberty of redemption. 

4. Prorided always, and be it further enacted by the authonty aforesaid, That neyer- Under mori- 
theless, if it so happen, there be more than one mortgage at the same time made by any s«jpoe may 
person or persons to any person or persons, of the same lands and tenements, the '^^^^^ 
seyeral late or under mortgagees, his, her, or their heirs, executors, administrators, or 

assigns, shall haye jpower to redeem any former mortgage or mortgages upon payment of 
the principal debt, mter^st, and costs of suit to the prior mortgagee or mortgagees, his, 
her, or their heirs, executors, administrators, or assigns — anything herein contained to 
the contr^ thereof in anywise notwithstanding. 

5. Proyided always, Tliat nothing in this act contained shall be construed, deemed, or Dower saved 
extended to bar any widow of any mortgager of lands or tenements from her dower and 

light in or to the said lands, who did not legally join with her husband in such mort- 
gage, or otherwise lawfully bar or exclude herself from such dower or right. 

OATHS ABOLITION. 

9 Tic. No. 9. An Act £<xc the more efifectual abolition of Oaths and Affir- 
mations taken and made in varioas Departments of the Government of 
New South Wales, and to substitute Declarations in lieu thereof, and 
for the suppression of. voluntary and extra-judicial Oaths and Affi- 
davits. [27th October, 1845.] 

Whbbbas an Act of the Imperial Parliament was passed in the fifth and sixth years of Preamble 
the reign of His late Majesty King William the Fourth, whereby declarations are substi- Jv^l^wf*"**"* 
tated v}r oaths in oertiun public departments of the State, and other proyisions are 
therein made for the abolition of unneeessaiy oaths, and it is deemed expedient that 
proyisions of a similar nature should be made for substituting declarations for oaths in 
the yarious departments of the Colonial GK)yemment of New South Wales : Be it there- 
fore enacted, by His Excellency the Gbyemor of New South Wales, with the adyiceand 
.consent of the Legislatiye Council thereof. That in any case where by any statute, law, 
or ordinance made or to be made, relating to any of the public Reyenue of the Colony 
or any of the public offices or public departments, or by any official regulation in any 
department, any oath, solemn affirmation, or affidayit, mieht but for the passing of this Act 
be required to be taken or made by any person on the doing of any act, matter, or thing, 
or for the purpose of yerifying any book, entry, or return, or for any other purpose what- 
aoeyer, — it shaU be lawful for the Goyemor and Executiye Council of the said Colony, if 
they shall so think fit, to* substitute a declaration to the same effect as the oath, solenm Deolarfttionssub- 
afiSrmation, or affidayit which misht but for tlie passine of this Act be required to be 8ti*>»t«l for <»ths 
taken ormade; and the person wlio might, under thTTrt or Acts imposing the same, ^ 
required to take or make such oath, solenm affirmation, or affidayit, shall, in the presence 
of the officer or person empowered by ;mch Act or Acts to administer such oath, solenm 
affirmation, or affidayit, make and subscribe such declaration ; and eyery such officer or 
person is hereby empo^vered and required to administer the same acoordinely. 

2. And be it enacted. That when the Goyemor and Executiye Council shall, in any Such "{jj"*!^" 
srach case as aforesaid, haye substituted a declaration in lieu of an oath, solemn affiimation, ^^q^^^J^.^^ 
or affidayit, the same shall be notified in the New South Wales Government OaxetUt and 

from and after the expiration of twenty-one days next following the day of the date of 
the Oovemment Ocut^te wherein sm^ notifica^on shall haye been first published, the 
proyisions of this Act shall extend and apply to each and eyeiy case, office, or department 
specified in such notification. 

3. And be it enacted. That after the expiration of the said twenty-one days it shall ^^^ or affiraoA- 
not be lawful for any officer or other person to administer or cause to be admimstered, or takw there?* 
or receiye or cause to be receiyed; any oath, solemn affirmation, or affidayit in lieu of which after. 

•Qoh declaration as aforesaid sludl haye been directed by the said Gh>yemor and Execu- 
tiye Council to be substituted. 
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PenoDf makliig 
false declaration 
guil^of 
miacfemeaiior. 



Act not to extend 
to oath of 
allegiance. 



Nor to oaths in 

Judicial 

proceeding. 



Abolition of 
extra-judicial 
oaths. . 



Proviso. 



Wills may be 
verified on 
declaration. 



Declaration in 
cases not 
specially pro- 
vided for. 



Fees payable. 



Form of declara- 
tion. 



False declara- 
tion. 



4. And be it enacted, That if an^ person shall maike and subscribe any such declaim* 
tion as hereinbefore mentioned, in heuof any oath, solemn affirmation, or affidavit bj any 
Act or Act« relating to the public revenue as aforesaid required to be made, on the doing 
of any act, matter, or thing, or for verifying any book, account, entry, or return, or for any 
purpose whatsoever, and shall vnlfully make therein any false statement as to any 
material particular, the person making the same shall be deemed guilty of a msidemeanor. 

5. Provided always and be it enacted, That nothing in this Act contained shall extend 
or apply to the oath of allegiance in any case in which the same now is or may be required 
to be taken by any person who mav be appointed to any office, but that such oath of 
allegiance shall continue to be required, and shall be administered and taken as well and 
in the same manner as if this Act had not been passed. 

6. Provided also and be it enacted, That nothmg in this Act contained shall extend or 
apply to any oath, solemn affirmation, or affidavit which now is orhereafter may be made 
or ti^en, or be required to be made or taken, in any judicial proceeding in any Court of 
Justice, or in any proceeding for or by way of summary conviction before any Justice ofr 
Justices of the Peace; but all such oaths, affirmations, and affidavits, shall continue to be 
Tequired,'and to be administered, taken, and made, as well and in the same manner as if 
this Act had not been passed. 

7. And whereas a practice has prevailed of administering and receiving oaths and 
affidavits voluntarily taken and made in matters not the subject of any judicial inquiiy, 
nor in anywise pending or at issue before the Justice of the Peace or other person by 
whom such oaths or affidavits have been administered or received, and whereas doubts 
have arisen whether or not such proceeding is illegal, — For the more effectual suppression 
of such practice and removing such doubts, be it enacted. That from and adPter the 
commencement of this Act, it shall not be lawful for any Justice of the Peace or other 
person to admimster or cause or allow to be received any oath, solemn affirmation, or 
affidavit touching any matter or thing, whereof such Justice or other person hath not 

i'urisdiction or cognizance by some Statute, Act, or ordinance in force at the time being : 
i^rovided always, that nothing herein contained shall be construed to extend to any oath, 
solemn affirmation, or affidavit before any Justice in any matter or thing touching the 
preservation of the peace, or the prosecution, trial, or punishment of offences, or touching 
any inquiry held before any Justice of the Peace in the nature of Coroners' Inquests 
respecting sudden deaths, or touching any proceedings before the Legislative Counol, or 
any Committee thereof, nor to any oath, solemn affirmation, or affi£ivit, which may be 
required by the laws of any foreign or other country out of New South Wales, to gire 
validity to instruments in writing designed to be used in foreign or other countries 
respectively. 

8. And be it enacted. That it shall and may be lawful to and for any attesting witness 
to the execution of ahy vrill or codicil, deed, or instrument in vrriting, and to and for an j 
other competent person, to verify and prove the signing, sealing, publication, or deUverj 
of any such will, codicil, deed, or instrument in vmting, by such declaration in writing 
made as aforesaid, and every such Justice, Notary, or other officer shall be, and is hereb j 
authorized and empowered to administer or receive such declaration. 

9. And whereas it may be necessary and proper in many cases not herein specified, to 
require confirmation of vnitten instruments or allegations, or proof of debts, or of Ae 
execution of deeds or other matters : Be it therefore enacted, That it shall and may be 
lawful for any Justice of the Peace, Notary Public, or other officer now by law authorized 
to administer an oath, to take and receive the declaration of any person voluntarilj 
making the same before him, in the form of the Schedule to this Act annexed, and if anj 
declaration so made shall be false or untrue, in any material particular, the person vrilfoll j 
making such false declaration shall be deemed guilty of a misdemeanor. . 

10. And be it enacted, That whenever any declaration shall be made and subscribed 
by any person or persons under or in pursuance of the provisions of this Act or any of 
them, all and every such fees or fee as' would have been due and payable on the tacxur 
or making any legal oath, solemn affirmation, or affidatit, shaJl be in like manner dueanS 
payable upon making and subscribing such declaration. 

11. And be it enacted. That in all cases where a declaration in lieu of an oath shall 
have been substituted by this Act, or by virtue of any power or authority hereby given, 
or where a declaration is directed or authorized to be^ made and subscribed Tmder t&e 
authority of this Act, or of any power hereby given, although the same be not substituted 
in lieu of an oath heretofore legally taken, su^ declaration, unless o^therwise directed bT 
the powers hereby given, shall be in the form prescribed in the Schedule hereunto anxkexedu 

12. And be it enacted. That in any case where a declaration is substituted for an oath 
under the authority of this Act, or by virtue of any power or authority hereby given, or 
is directed and authorized to be made and subscribed under the authority of this Act, or 
by virtue of any power hereby given, any person who shall wilfully and corruptly make 
and subscribe any such declaration, knowing the same to be untrue in any material 
particular, shall be deemed guilty of a misdemeanor. 
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SCHEDULE REFBERED TO BY THE FOREGMDINa ACT. 

I A.B. do Bolemnlj and smoerelj declare, that 
And I make this solemn declaration, conscientiouBljbelieTing the same to be trae, and bj 
Tirtue of the prorisions of an Act made and passed in the ninth year of the reign of 
Her present Majesty, intituled, " An Act for the more effectual ahoUtion of Oaths and 
Affirmations taken and made in various Departments of the Government of New South 
Vales, and to substitute Declarations in lieu thereof a/ndfor the suppression qf voluntary 
and eakra-JudicUd Oaths a/nd Affidavits** 



PARTITIOK 
31 Heniy 8, cap. 1. For Joint TenantB.and Tenants in Common. [1539.] 

1. [Preamble, &c.] 

2. Be it enacted, &c., That all joint tenants and tenants in Common that now be or j^int tenants 
hereafter shall be, of any estate or estates of inheritance, in their own rights or in the and tenants in 
right of thefar wives, of any )nanors, hmds, tenements, or hereditaments within this realm ^JJ^^JiJto 
of England, Wales, or the Marches of the same, shall and may be ooacted and compelled niakepartition 
by yirtue of this present Act to make partition between them of all such manors^ by wmi. 
lands, tenements, and hereditaments as they now hold or hereafter shall hold, as joint 

tenants, or tenants in common, by writ de participatione facienddy in that case to be 
derised in the Eing our Sovereign Lprd's Court of Chancery, in like manner and form 
as coparceners by the common laws of this realm have been and are compellable to do, 
and the same writ to be pursued at the Common Law. 

3. Provided alway, and be it enacted. That every of the said joint tenants or Every of the 
tenants in common; and their heirs, after such partition made, shall and may have "^^Mj^tain^oo^ 
of the other of their heirs, to the intent to dereign the warranty paramoimt, and tc^kon shall have* 
recover for the rate, as is used between coparceners after partition made by the order of Md of the other, 
the common law, — anything in this Act contained to the contrary notwithstanding. 



32 Henry 8, cap. 32. Joint Tenants for term of Life or Years. [1640.] 

Preamble, &c Be it enacted, &c.. That all joint tenants and tenants in common, and Joint tenants for 
every of them, which now hold or hereafter shall hold, jointly or in conmion, for term li*® <^'J^®?f *** 
of life, year or years, or joint tenants or tenants in common, where one or some of them ^^^ti^ 
have or shall have estate or estates of inheritance or freehold in any manors, lands, 
tenements, or hereditaments, shall and may be compellable from henceforth, by writ of 
jwrtition to be pursued out of the King's Court of Chanceiy upon his or their case or . 
cases, to make severance and partition ox all such manors, lands, tenements, and heredita- 
ments which they hold jointly and in common for term of life or lives, year or years, 
where one or some of them hold jointly or in common for term of life or years with 
other, or that have an estate or estates of inheritance of freehold. 

II. Provided alway and be it enacted. That no such partition or severance hereafter Partitko to be 
to be made by force of this Act be, nor shall be prejudicial or hurtful to any person or prejudicial to 
persons, their heirs or successors, other than such which be parties unto the said par- n<«« but parties, 
titaon, their executors or assigns. 



POSTHUMOUS' CHILBKEN. 

10 and 11 Wm. lU c. 16. An Act to enable Posthumous Children to 
take Estates as if bom in their Father's lifetime. [1699.] 

Note, — ^This Act appears to have been omitted from Chitty^s collection. The short 
effect of the Act, which vrai passed to get rid of the doctrine that no estate in remainder 
oould vest in a son (under a settlement where a particular estate stood limited to the 
father) unless such son were bom in the lifetime of the father, is, that posthumous 
children, under the limitations contained in marriage or other settlements (and which 
have been decided to be also included imder the Act), shall take estates as if bom in 
their &ther^B lifetime, although there be no limitation to trustees to preserve contingent 
remainders. 
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POWERS OF ATTORNEY. 

17 Vic. No. 22. An Act to give greater effect to Powers of Attorney. 

[26tli September, 1853.] 

PrMmble. Whbbbas difficnltieB frequently arise as to titles to land and other property, bj reason 

of conyejances or other instruments and acts affecting the same baring been executed 
and done imder Powers of Attorney from absent persons, of whom it cannot be known 
whether they are aUre, or whether they may not have reroked such Powers of Attorney, 
at the date of the executioif of such conveyances or other instruments : Be it therefore 
enacted by His Excellency the Q-ovemor of New South Wales, by and with the advice 
and consent of the Legislative Coimcil thereof, as follows : — 
CkmvejBnoes, !• Whenever the person who may have executed, or shall hereafter execute any Power 

&a,mideroer- of Attorney, (whether such person were or be at tibe time within the Colony or not) 
A^ra^^ecu> "^^ ^^® declwred or shall declare therein, that such power shall continue in force until 
ted after 'deikth * notice of his death or of the revocation of such power shall have been received by the 
or revocation attorneys named therein, then and in evenr such case, such power shall operate accord- 
Sereof°tobo**^ ingljr j and every act hereafter done, performed, or submitted to by the said attorneys 
yaiid. ' within the scope of the powers and authority conferred upon them, after such death or 

revocation as aforesaid, and before notice thereof shall have been received, shall be as 
effectual, in all respects, as if such death or revocation had not happened or been made, 
and a solemn declaration made by any such attorney tliat he has not received any notice 
of the revocation of such Power of Attorney by death or otherwise, shall, if made im- 
mediately before or after executing any such conveyance or other instrument as aforesaid, 
or doing performing or submitting to any such act as aforesaid, be taken to be conclusive 
proof 01 such non-revocation at the time of such execution, in favour of any person who 
shall hondfidct and for valuable consideration, and without notice to himself of any sucfa. 
revocation, have accepted any such conveyance or other instrument from, or dealt with, 
suoh attorney in the name of his principal. 



RAILWAYS. 

22 Vic. No. 19. An Act to make more effectual provision for the con- 
struction by the Government of Railways in the Colony of New South 
Wales and for the regulation of the same. [24th November, 1858.] (*) 



REAL PROPERTY SUITS LIMITATION. 

8 <fe 4 Wm. IV c. 27. An Act for the limitation of Actions and Suits 
relating to Real Property, and for simplifying the Remedies for trying 
the^Rights thereto. [24th July, 1833.] (t) 

MMainer of the Bb it enacted hy the King's Host Excellent Majesty, by and with the adTioe and consent 

words iirthe Act ^f ^^^^ Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, 
and by the aumority of the same, That the words and expressions hereinafter mentioned, 
which in their ordinary signification hare a more confined or a different meaning, shall 
in this Act, except where the nature of the provision or the context of the Act shall ex- 

"LmmL** elude such construction, be interpreted as follows; (that is to say,) the word "Land" 

shall extend to manors, messuages, and all other corporeal hereditaments whatsoever, and 
also to tithes (other than tithes belonging to a spiritual or eleemosynary corporation 
sole), and also to any share, estate, or interest in them or any of them, whether tne same 
shall be a freehold or chattel interest, and whether freehold or copyhold, or held aocord- 

"Ecnt" ing to any other tenure; and the word "Bent" shall extend to all heriots, and to all 

« services and suits for wMch a distress may be made, and to all annuities and periodical 

sums of money charged upon or payable out of any land (except moduscs or compo* 

(*) The Title dnly of this Act is given, as all conveyances of lands required for railway 
purposes are prepared in the office of the Grown Solicitor, and conveyances of luxds 
sold by the X!ommissioner are not so oommon as to render it desirable to print the 
tiumerous conveyanci ng sections of the Act. 

(t) Adopted by 8 Wmu IV. I^o. 8, and thereby declared to .commence and take effect 
in the Colony from and after the Ist day of August, 1837. 
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ntionB belonging to a 0]^iritaal or eleemosynaxy corporation sole)-; and the person tHrongli Pjjjw^^^^'i 
whom another person is said to daini, shall mean any person by, through, or under, or by J^^"*''*^ 
the act of whom, the person so claiming became entitled to the estate or interest claimed, 
as heir, issue in tail, tenant by the courtesy of England, tenant in dower, successor, special 
or general occupant, executor, administrator, legatee, husband, assignee, appointee, derisee, 
or otherwise, and also any person who was entitled to an estate or intoi^t to which the 
person so claiming, or some person through whom he claims, became entitled as lord by 
escheat ; and the word " Person" shall extend to a body politic, corporate, or coUe^te, « Person.*' 
and to a class of creditors or other persons, as well as an indiyidual ; and every word im- 
porting the singular number only\hall extend and be applied to several persons or Kumber and 
things as well as one person or thmg ; and every word importing the masculine gender gender, 
only ahall extend and be applied to a female as well as a male. 

2. And be it further enacted, That after the thirty-first day of December, one thbusand to be reoovez^ 
ei^t hundred and thirty- three, no person shall make an entry or distress or bring an ^ut within 
action to recover any land or rent but within twenty y^ars next f^Pter the time at which Ster^eriSht of 
the right to make such entiv or distress or to bring such action shall have first accrued action accrued to 
to some person through whom he claims ; or if such right shall not have accrued the claimant or 
to any person through whom he claims, then within twenty years next after the time at J^JJJJmuS he 
which the right to make such entry or distress or to bring such action shall have first rw\ma 
accrued to the person making or bringing the same. (^^) 

■ ■ ■ U I . ■ 

<P*) The word "person" in this section does. not include the Orown. Doedem 
WtUon V. Terry, 4 .October, 1849, reported in 2, S. O. E., App. 1, where the 
earlier case, HcUfidd v. Alford, is considered.' Quare, whether aaverse possession v-^n^^^. -vmimjim 
for ax^ years would bar the Orown under 9 Gko. 111. c. 16. As to whi6h statute's ^J^^^ ^^^"^V^ 
applicamUty to this Oolony, see Forsyth Oonst. Law, p. 19, and the remarks of Stephen, 
C J"., at p. 9 of the case cited. Milford, J., however, in the. Attorney Q^neral v. 
Brxnony 8, S. O. B., p. 26, thought 9 Geo. III. c. 16 to be in force in the Oolony. 

In Norton v. Mtighes,2, S. 0. B., £q., 65, it was held that the Statute of Limitations 
was a good defence in a suit by trustees against their cO'trustee ; secuSf if oertrnque 
trusts had been plaintiff. Effect of seetions 2, 12, 24, and 25 of the Act considered. 
See also WentwoHh v. Owmer, 2, S. 0. B., Eq., 105. 

As to what acts will amount to a taking possession of land by an owner in the person 
of an agent or other person authorized by such owner, so as to give a new departure 
under the statute, see Brown v. Lethbridge, reported in S, M. JECerald, June 
28th, 1876: — "If the rightful owner went out of possession, and another person 
went into possession for a day or for ever so short a time, the Statute would 
begin to run, and in twenty years from that time, no matter whom, or how many 
persons, strangers to each other, were in possession, the owner would be barred. The 
rightful owner could not turn out the person in possession on the completion of the twenty 
years, although that person had been in possession but a month or a week. The Statute 
would have, destroyed his right. If, however, the rightful owner had been out of 
possession for nineteen years, or for any time imder twenty years, and the land should 
be unoccupied for ever so short a time, and he should then go on to it, his nght would 
last for twenty years from that entry. He wdhld get a new departure. The owner 
plight become possessed of the land in different ways, by exercising acts of dominion over 
it, not by walking over it, or by going on to it in the ni^ht, or b^ taking a brick out of 
the house, as was done in one case, but by doing something with it, or by undoing some- 
thing another has done on it, as by pulling down a fence erected by another, always 
supposing the land is for the time at least vacant, for there could not be a mixed posses- 
sion. It was a takinff possession if the person in possession were to accept a lease firom the 
rightfiil owner, or if he were to become tenant in any way, at will, or any other terms, 
so long as he recognized a right in the owner. All of tbe cases cited were alike in 
principle. A mere entry was not sufficient. The rightful owner must ]get possession. 
It would not be effective if he were merely to go on to the land, which was in possession 
of others — the possession must be exclusive." Per Martin, 0. J. 

In the year 1796, H. purchased lands in I^ew South Wales, and afterwards left that 
Colony, putting two servants T. and B. in possession as tenants-at-will, who continued 
in possession until the year 1847, when other parties obtained possession under a title 
from T. and B. ; H. continued absent from the Oolony, and died in 1838. H's heir- 
at-law was then in America, and was residing there in 1857, when he brought an action 
of crjectment in .the Oolony to recover possession of the lands. The Supreme Oourt held 
that the plaintiff's right of action was barred by the Statute, 8 and 4 Will. lY. c. 27. 
Upon appeal such judgment was reversed; thel Judiciij Oommittee being of opinion, 
fijvt, that T. and B. were tenants-at-will, and that such tenancy-at-will ended at H's 
death in 1838 ; and, secondly, that H's heir-at-law being beyond tiie seas when the right 
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When the right 8. And be it further enacted, That in the constmction of this Act the right to make an 
to^^a^^d^ entry or diBtress or bring an action to reoorer any land or rent shall be deemed to baTe 
. ^ . first accmed at euch time as hereinafter is mentioned ; (that is to say), when the person 

estate in^MMsee^ claiming such land or rent, or some person throu^ whom he claims, shall, in respect of 
flion— the estate or interest claimed, haye been in possession or in receq>t of the profits of such 

on dlspoesessibu land, or in receipt of such rent, and shall while entitled thereto have been dispossessed, 
or haye discontinued such possession or receipt, then such right shall be deemed to hare 
first accrued at the time oi such dispossession or discontinuance of possession, or at the 

of entry acorued upon H*s death, he was entitled to the benefit of the 16th sectioa 
of 8 and 4 W. lY. c. 27, which in the case of a person beyond seas at the time when 
his title accrued, sayed his right for ten years after the twent;)r years giren by the 
seoond section, and that his action baring been brought within tmrty yean he was not 
barred. 

The granting of a lease to a third person by the lessor of a tenant-at-will is a deter- 
mination of the tenancy-at-will, but it does not giye the lessor such a right of entry aa 
is contemplated by the Statute 3 and 4 W. IV. c. 27, sec. 2, when the lessor's title is 
that of a reyersioner expectant on a term of years. Sogan t. Hand, and others, 14, 
Moore's P. C. Reports, p. 810. 

Tenant-at-will without interruption for more than twenty years, during which period 
he let and transferred portions of the land, with the knowledge and without the inter- 
ference of the owner in fee. Heldj to haye acquired an indefeasible title against the 
owner, whose right of entry after that period was barred by the Statute of Limitations. 
Per Sir Joseph Napier : " The appeal in this case has been brought against an order 
• 8 a c B. pronounced on the Ist September, 1869, in the Supreme Court of New South Wales,* 
p. 264. ' ' ^ which it was ordered that the yerdict f otind for the plaintiff herein be set aside and a 
new trial had between the parties. The action was one of ejectment, in which the 
plaintiff sought to recover a plot or parcel of ground in the City of Sydney, which 
had formerly belonged to the late Thomas Day the elder. His residence and the 
premises on which he carried on lus business as a boat builder were situate on this 
property. In the month of May, 1842, he gaye oyer the business and the property to 
his eldest son (the late Thomas Day the younger), then of age, and went to reside at 
Pyrmont with hu fiunily. He had other property in addition to that which he gaye oyer 
to his son. Thomas X)ay, the ypunger, haying thus been put in possession as ostensible 
owner of this property, and manager of the business of boatbmlder, continued in the 
occupation .from the month of May, 1842, doyrn to the time of his death in December, 
1864. He made his will and dcyised the property in dispute to his wife for life ; she 
was the plaintiff in the ejectment. The defendants claimed under the will of Thomas 
Day the elder, who, in 1867, procured attornments from the tenants on the property, to 
whom Thomas, the son, had let portions. The trial of the ejectment took place before 
the Chief Justice Stephen and a jnry in Noyember, 1868. Eyidence was giyen to prove 
the circumstances under which Thomas Day the elder gave up the property in question 
to his son Thomas, and put him in possession in 1842 ; to show the character of hia 
occupation, and what he did in building on the property and letting to tenants ; and that 
these acts and dealings were known to Thomas Day the elder, and had his sanction. 
He did not execute any deed of conveyance to his son, and consequently it was admitted 
on both sides that the estate of the lat^r at the commencement was, in law, a tenancy- 
at-yrill. The occupation of Thomas Day, the son, having been shown to have continued 
without interruption for twenty-two years, after the commencement of the estate at will 
in May, 1842, it was submitted at the trial on the part of the defendants, that as it 
appeared on the evidence that at various dates oommencing in or about 1852, Thomas 
Day (the son) let portions of the property in dispute on yearly and weekly terms, and 
received rent for the same, and transferred, or purported to transfer, part of the land 
to his brother William, who let and received rent for the same, of which lettuig and 
transfer Thomas Day the father had notice at the times at which they took place 
respectiyely ; and as the portion of the land sought to be recovered continued to be, to 
the knowledge and with the sanction of Thomas Day the elder, in the oocapation of 
Thomas Day the younger, or of tenants paying rent to him, until his death in 1864, — 
"these facts amounted to a determination of the original tenancy-at-will created in May, 
1842, and to the creation of a fresh tenancy, so that the Statute of Limitations began 
to run in favour of Thomas Day, the son, only from such determination." A nonsuit 
was called for, but this was refused by the Chief Justice, who, at the close of the 
evidence on both sides, submitted to the jury certain questions in writing, accompanied 
by an explanatory charge. In answer to these questions the jury found that the 
authority given by the father to the son to occupy the property was not upon condition, 
but in perpetuity in his own right ; that the acts of letting and transferring of portions 
of property by Mie son were not in violation of the authority given by the father ; that 
these acts were done with his knowledge and assent, and that no fresh authority was 
afterwards given. The jury having returned these answers, were directed by the Chief 
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kwt Ume a& which any such profits or rent were or was so reoeired ; and when the person on abatement or 
4^1ftiniin^ suoh land or rent shall daim the estate or interest of some deceased person death-^ 
who shflJl haye continued in such possession or receipt in respect of the same estate or 
interest until the time of his death, and shall have been the last person entitled to such 
estate or interest who shall hare been in such possession or receipt, then such right shall 
be deemed to have first accrued at the time of such death ; and when the person claiming on a]i«iiation<- 
such land or rent shall claim |in respect of an estate or interest in possession, granted, 
appointed, or otherwise assured by any instrument (other than a will) to him or some person 

Justice to find a rerdict for the plaintiff, which they found accordingly. A rule mn 
was obtained, to haTe the Verdict set aside and a new trial granted. This rule was after- 
wards made absolute, the Chief Justice dissenting. The majority of the Court held that 
the jury were misdirected as to the question whether the original tenancy-at-will was 
determined by the under-letting. One of the two Judges who constituted the majority * 
tiioneht that the jury were not sufficiently instructed as to implying a new tenanoy-at- 
will m>m the acts and conduct of the parties without finding an actual agreement. 
The other Judge was of opinion that the verdict was against eyidence. He does 
not state whether this applied to all the answers of the jury or to which in particular. 
The material question in this appeal is, whether the occupation of the late Thomas 
I^y the younzer, £rom May, 1842, until December, 1864, was such as to hare conferred 
on him an indefeasible title to the property, so that it passed by his will to his widow 
and derisee. His occupation at the commoHcement was that of a tenant-at-will. His 
father must be taken to be the legal owner and proprietor, subject to the tenanoy-at-will. 
If before and at the time of the death of the son the father's nght of entry or of l>ring- 
inff an action to reooTer this property was barred, the son died seised and the plaintifTs 
tiue is good. This depends on the construction and effect of the Statute of Limitations 
(8 & 4 W. lY. c. 27). The 2nd section of the statute enacts that no person shall make 
an entiy on any land or bring an action to recoyer it except within twenty years next 
alter the right to make that entry or bring that action shall have first accrued to him. 
A right of entry may be said to exist at all times in him under whom and at whose 
wiU the occupier holds, for he may enter at any time and determine his yrilL But the 
7th section enacts, that the right of the person entitled, subject to a tenancy-at-will, 
to make an entry or bring an action to recoyer the land shall be deemed to haye first 
aocmed, either at the determination of such tenancy, or at the expiration of one year ^ 
next after the commencement of such tenancy, at which time such tenancy shall 
be deemed to haye determined. The reasonaole construction of this proyision is 
(according to Lord St. Leonards) that the right shall accrue ultimately at the end of 
a year from the commencement of the tenancy-at-will, though it may a<^rue sooner by 
the actual determination of the tenancy. In the present case, the ri^ht under the 
statute must be deemed to haye first accrued to Thomas Day, the father, m May, 1848, 
at which time the tenancy at yrill under which the occupation hefian, must, for the 
porposes of the bar of the statute, be deemed to haye determined. The condition of 
Thomas Di^, the son, was, for these purposes, but that of a tenant at sufferance from 
and after May, 1848, unless and until a subsequent tenancy at will was created by a 
fresh agreement of the parties. The defendants submitted that there was a determina- 
tion of the original tenancy within twenty years before the end of the period of 
limitation. The acts on wluch they relied, in Order to show that the original tenancy 
waa so determined, were consistent with the character of the occupation confided to 
Thomaa, the son, and were beneficial to the property. It seems difficult to conclude 
that acts which were conformable (not contrary) to his father's will, which had his 
Mnotion, and so far were authorized, not wrongful, should haye determined the tenancy- 
at-wilL It might be more reasonable to regard them as acts of a like character done by a 
mortgagor or cestui que trust in possession are regarded ; that is to say, as impliedly 
authorized by the character in which, and the circumstances under which he occupies at 
wHL It seems to their Lordships, that as in this case the statute began to run from May, 
1848, the question of the subsequent determination of the ori^nal tenancy is onfy 
releyant so far as it may haye been preliminary to the creation of a fresh tenancy-at-wiU 
after tb'e determination of the first, and within the period of limitation. In any other 
yiew such a determination of the origwal tenancy after the end of the first year is per se 
nreleyant. When there is an altematiye giyen by the statute sufficient to set it running, 
it would be inconsistent with its purpose to allow the running to be stopped by the 
happening of that which, if time had not been running, would in itself imye set it 
running. The actual subsequent determination of the tenancy could only haye the 
effect OT making the tenant, for all purposes — when he was alreetdy, from the end of 
the first year, tor the purposes of the bar of the statute—a tenant at sufferance. 
Hieir Lordships, therefore, are of opinion, that the defence made at the trial by the 
lerooodents cannot be maintained. They submitted "that the statute began to run 
in layour of Thomas Day, junior, only from such -determination," i,e., the alleged deter- 
BunatiQn of a freah tmcmg, by the acts of letting and transfer by Thomas Day, the ftnif 
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through Tf horn he daims, by a person being in respect of the same estate or interest in 
the posseisBion or reoelpt of the profits of the land, or in the receipt of the rent, and no 
person entitled under such instrument shall haye been in such possession or receipt, then 
such right shall be deemed to have first accrued at the time at which the person ciaimfng 
as aforesaid, or the person through whom he claims, became entitled to such possession or 
incase of future receipt by virtue of such instrument ; and when the estate. or interest claimed shall hare 
^s^tes— been an estate or interest in reversion or remainder, or other future estate or interest, and 

no person shall have obtained the possession or receipt of the profits of such land or the 

with the knowledge of Thomas Day, the father. Their Lordships are clearly of opinion 
that the statute l^gan to run in &vour of Thomas Day, the son, in Biay, 1843, at the 
end of the first year of his tenancy, and that a subsequent detemmiation of that 
tenancy could not of itself be sumcient to stop the running of the statutoir bar. 
When the statute has once began to run, it would seem on principle that it could not 
cease to run unless the real owner, tvhom the statute assumes to be dispossessed of the 
property, shall have been restored to the possession. He may be so restored either by 
entering on the actual possession of the property, or by receiving rent from the person 
in the occupation, or by making a new lease to such person which is accepted by him ; 
and it is not material whether it is a lease for a term of years, from year to year, or 
at will. It was contended that there was nof only a determination of the origuoal 
tenancy-at-will, but the creation of a fresh tenancy, inasmuch as after such al&ged 
determination, ''the portion of the land sought to be recovered continued to be, to the 
knowledge and with the sanction of Thomas Day, senior, in the occupation of Thomas 
Day, junior, or of tenants paying rent to him, imtil his death in December, 1864." The 
Chief Justice put the question in writing to the jury, whether, with the knowledge 
of the acts done by Thomas, the son, a new authority to occupy was given by Thomas, 
the Either, and this was answered in the negative ; and afterwards he put oraUy a 
question to the jury, whether a new tenanoy-at-will was created by a new authority 
to occupy then given or fresh arrangement made between the parties. This was also 
answered in the negative by the jury. Their Lordships cannot concur in the opinion of 
Mr. Justice Oheeke, if he meant to say that both answers were, or that either of them 
was, contrary to the evidence ; nor can they concur in the opinion of Mr. Justice 
Hargrave, that the jury may have been misled by not havins been sufficiently instructed 
. as to their power to imply a new tenancy-at-will from ue acts and conditct of the 
parties without finding an actual agreement. Assuming that there was a determination 
of the tenancy, and uiat the occupation of Thomas Day, the son, continued without 
interruption, to the knowledge and with the sanction of Thomas Day, the father, this 
would constitute an occupation at sufferance to all intents ; and so ^ as related to the 
purposes of the statutory bar, no alteration would be made in the ttaiut of Thomas, 
the son. The right of entry created hy the 7th section of the statute was not thereby 
waived, suspended, or extinguished; there was no re-vesting of possession ; the running 
of the statute was in nowise impeded. Doubtless an agreement for a fresh tenancy 
may be implied from acts and conduct, if such are proved as ought to satisfy a jury 
that the parties actually made such an agreement ; and in that event it is proper to 
be found by a jury as a material &ct in issue. No such evidence has been mven in 
this case. The express exception in favour of cases within the 14th section of tne Act» 
where there has been a written acknowledgment of the title, shows the pervading 
purpose of the Legislature in creating the bar under the previous sections. Besides, aa 
mis, a B. (N. stated bv Sir WiBiam Erie, 0. J., m Locke v. MctUhetos (*), "if the owner enters 
»>» 764. effectively, and creates a new tenancy-at-will, he has twenty-one vears from that period 

before he can forfeit his estate." llie language and policy of the statute require that 
to constitute this new terminus a quo, the agreement tor a new tenancy should be made 
by the parties with a knowledge of the determination of the former tenancy, and with 
an intention to create a fresh tenanqy-at-wilL The question in effect is, whether the 
prescribed period has elapsed since me right accrued to make an entry or bring an 
action to recover the property, where such entry or action mieht have, but has not» 
been made or brought within such period. It seems to their loraships that in this case 
the prescribed period of limitation elapsed at the end of twenty-one years from the com* 
mencement of the tenancy-at-will ; tnat whether«this tenancy was determined by the 
acts of the tmrties is not material, inasmuch as there was not a fresh tenanoy-at-will 
created within this period. They think that the findings of the Jury were acoordiiig 
to evidence, and that there was not any misdirection on the part of the Chief Justice 
by which the Jury could be supposed to have been misled. It is not neeessaiy for their 
lordships to review in detail, or further to express an opinion on the positions of law im 
the elaborate and able judgment of the learned Chief Justice. It is enou^ to say that, 
in the opinion of their lordships, there was not any misdirection upon any material 
point ; that the findings of the Jury were warranted by the evidence, and that the 
verdict for the plaintiff is a right verdict and ought not to be set aside. Dt^ t. Di^ 
and others. 8, Moore's F.C. Beports, 1S,B,, p. 152. 
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« 

receipt of such rent in respect of such estate or interest, then such right shall be deemed 

to hare first accrued at the time at which such estate or interest became an estate or 

interest in possession ; and when the person claiming such land or rent, or ti^e person in case of for- 

through whom he clah^, shall have become entitled by reason of any forfeiture or breach S^J^^^'^**^ 

of condition, then such ri^ht shall be deemed to haife first accrued when such forfeiture ^^ 

WM incurred or such condition was broken. 

4. FroTided always, That when any right to make an entry or distress or to brine an Where adr^n- 
action U> recover any land or rent by reason of any forfeiture or breach of condition, shall togeo* forfeltoro 

K. died in 1880 in New South Wales, seized of real estate in that Colony ; E., his 
heir-at-law, lived in Ireland, and died there in 1837 ; J., the heir of E., and aUo of I^., 
likewise Uved in Ireland, and, in the year 1856, went to New South Wales and brought 
an action of ejectment there to reoover the land N. died seized of. The English Statute 
of Limitations, 3 & 4 W. lY c. 27, had been adopted in the Colony bv the Colonial 
Act 8 W. lY. No. 8. Meld, affirming the judgment of the Supreme Court, that the 
Statute 1 Jac. o. 16 (which had been introduc^ to the Colony by the Statute 9 Gheo. 
lY c 83, s. 24), was repealed by the 8 & 4 W. lY c. 27, and that J's riffht of action 
was barred by sections 2 and 16 of that statute. Qtuare, whether Ireland, by the 19th 
section of 8 & 4 W. lY 0. 27, is with reference to New South Wales to be considered 
"beyond seas." Dmnne v. SoUowc^, 14, Moore's P.O. Beports, p. 290. 

In 1840 a erant of land, called Bedbank, situated near Port Macquarie, issued to 
David Fergus Laing and to his aunts, Mrs. Hutchinson and Mrs. Gordon, as tenants in 
common. None of the grantees, as far as the evidence showed, vras ever in possession 
of the land in question. The evidence showed that in 1851 or 1852 a person named 
Warrell went upon the land, built a mansion, cultivated some ports of tne estate, and 
depastured other ports with stock, and lived tHere till his deatn, after which his sons 
remained upon the estate, ifind were now there. Other persons also occupied different 
portions of the land. At the trial it appeared that his Honor Mr. Justice Eaucett, who 
tried the case, was of opinion, that under the Statute of Limitations, to bar title by deed 
it was necessary to show continuous occupation, not under the owner, by one person or 
by persons connected and claiming in the eame right. Seld, that it was qmte imma- 
terial how or when a person got into possession, where the true owners of the land had 
been out of possession for ^ent^ years from the entry of the person who was first 
adversely in possession, and that ms Honor's interpretation of the Statute oould not be 
supported — hoe d. Carter v. Barnard (8, Q.B., 945), and Dixon v. Q-ayfere, and FUther 
T. Gordon (17 Beap., 421). Per Martin, C.J. : '* The action must be brought within 
twenty years after the right first accrued. How oould it be material whether during 
those twenty years who was in possession or what number of people? The words 
oould not bd plainer — ^No person shall bring an action but within twenty years. The 
only question was whether or not twenty years had elapsed since the right to bring the 
action first accrued ? No question of who was in possession, or for how long was he in 
possession, was raised by that section. The right to bring an action did not accrue till 
SomTpen^ ^ent into ^<»e»ion. Ihe mom^t a peroon without a titie went.into po8- 
session of land a wrong' was done to the true owner, and his right to exercise his remedy 
by briiiging an action at once accrued, but not till then. Land might be unoccupied 
for years, and yet in twenty years the right of the true owner would not be barred. It - 
was the adverse possession of some person which gave the owner the right of action-^ 
and the Act in words concise and plain said that if the owner let that right remain 
unezerdsed for twenty years it was for ever barred. His Honor was further of opinion 
that if there was a gap in the possession, the right of action would date back to the 
time when the possession existe<£ For it was clear law that if the statute once oom- 
menced to run it would not stop except by the owner going into possession, and so 
getting as it were a new departure. If, then, another person was to go into advene 
poesession, the statute would again commence toruj:!.'' Bule for a new trial made abso- 
lute. Lainff and gihere v. Bam and others. Supreme Court, March 8, 1876. 

On the second trial a verdict having been returned for the defendants, a rule for a 
new trial, on the ground that the verdict was against evidence, was made absolute by a 
majority of the Court j(Faucet(^ J., dUsentiente). The grounds of their Honors' 
decision are shown in the following extract from the judgment of lus Honor the Chief 
Justice : — ** The land in question was of large extent, 2,560 acres, with a frontage to the 
Biver Hastings of one mile, and a depth of four miles ; the back line was a long 
distance from the river. There was no evidence that the side lines were ever fenced. 
There was slight evidence that the fences were down, and that the cattle of the neigh- 



bours went on to the ground. There was also a bit of evidence given bv one of the 
defendants, who spoke of a time when he was veir youn^ seven or eight years old, 
that he went after the cattle which grazed up to the remams of an old fence. There 
was no evidence that the area of 2,560 acres was ever fenced as to its side Unes and back 
line, so as to constitute it an enclosure. There could be no doubt, where the question of 
occupation was under consideration, if the place spoken of was a hou8e» it was easy to 
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is not token by hare first accrued in respect of any estate or interest in reyersion or remainder, and the 
h?^uiS?^[^rea ^^ ^' ^^^^ ®^**^ ^^^ ^^® ^®^ recovered by virtue of such right, the right to malie an 
new right when entry or distress or bring an action to recover such land or rent shall be deemed to have first 
his estate comes accrued in respect of such estate or interest at the time when the same shall have become an 
into possession, gg^a^ q^ interest in possession, as if no such forfeiture or breach of condition had happened. 
Reversionerto 5. Provided also, That a right to make an entry or distress or to bring an action to 
haveanewn^nt j^^j^ygp j^y ]^j^^ qj. jqj^^ shsJl be deemed to have first accrued, in respect of an estate 

determine whether there was or was not au occupation. Equally so if ib was a garden, 
enclosed in any manner. Occupation of a small paddock could be easily proved, or of a 
laree paddock, if the land was cleared and toleraolv well stocked, and was ridden over 
' in the manner such property was usually looked arter. In all of those cases it would 
be easy for a person who claimed to be in occupation to prove his occupation ; but the 
larger the area claimed, the more difficult the proof, and a greater amount was required. 
For instance, to prove occupation of one of those areas granted to the Ausiraliam 
AgricuUural Company, which contained between 200,000 and 800,000 acres, and which 
extended horn Murrurundi to Tamworth, it could not be contended that a man who 
settled on one comer of the land was in possession and occupation of the whole of it. 
Such a contention would be absurd. The ioference to be drawn from the it^ of a 
person living on, or occupying, a portion of a block of land, would depend on the 
circumstances of each case ; and one of those circumstances would be the extent of the 
block. A man could not by merely going on to one comer of a block of land, saj 
10,000 acres in extent, claim to be in possession of the whole. He would have to do 
something else so as to put the legal owner in the position of a person to v^om a right 
of action had accrued. There would have to be some ph^ical putting of the owner oat 
of his possession. G-oing into a man's garden and occupymg one bed of it would not give 
the trespasser, at first, possession of the whole of it ; he wouul have to do something more. 
He would have to keep out the owner. He would have to assert his right over the 
whole of it. If it was a paddock, he micht graze the whole of it with his stock and 
assert hia right to do so at all times wiwout any interference. That was the way 
occupation had to be proved of unenclosed bush lands. A person could not, by settling 
down on and enclosing a small portion of an estate of large dimensions, be held to be in 
occupation of the whole, imless he did something more. If it was enclosed he might go 
round the fences and warn all other persons off. His tettle might graze up to the 
boundaries. He must do something to snow that he was there asserting ownership of 
the whole, to the exclusion of a!u others. His saying that he was in possession, 
and allowing his cattle to graze over it, would not be sufficient to prove that he was 
ia possession of the whole of it. There was evidence that Worrall warned a timber 
cutter that he was on Redbank, but that was in 1857, at a period too -late to be 
of any effect ; even if it had taken place in 1854 it would only having had reference to 
that piece of land. In a case Uke the present the defendants ought to be in a position 
to show an assertion of a ri^t to keep others from coming beyond certain lines. There 
was slight evidence that Worrall stated that he knew that the estate consisted of 4 
sections ; but there waft no evidence that he ever intimated an intention to occupy up to 
any certain boundaries. In the writ the boundaries were duly set out ; and there was 
■ no evidence that up to any of those lines he asserted a right 01 occupation — ^that would 
have to be shown if the claim was under a conveyance, which would hare 
to contain a description <^ the land described in the writ. If he onlj dainned 
a part, that would nave to be clearly proved. The only evidence was, thiU; in 1861 
or 1852 Worrall settled on the land ; that he had about thirty head of oUtle ; that 
^ht or nine acres were under cultivation ; and that he claimed tiie whole of the estate. 
That was not sufficient evidence to show that he was in occupation of the whole. The 
jury, before they returned a verdict for the defendants, should have had some evidence 
to show that up to the boundary lines the^ [i.0., Worrall, whose occupation waa 
relied on as starting the Statute. — Ed.] did something to assert their right of 
oecupation. There was no evidence that he ever went round the boundaries, or 
knew what they were ; nor even that there was a fence on any of the boundaries. At 
most, the evidence showed that Worrall was on a portion only of the estate ; and as to 
that portion the juzy would have been justified in returning a verdict for the de- 
fendimts. They, however, gave a verdict for the whole. It was, therefore, a verdict 
without evidence to support it. Assuming that the whole of the evidence given on 
behalf of the defendants was true, yet there was no evidence to warrant the jury in 
saying that the defendants were in occupation of the land described in the writ. It 
appeared to his Honor that the law required a greater amount of precision in a case like 
the present. If a person was taking possession of the land of another, he should indi- 
cate of what he waa taking possession ; the boundaries should be marked in some way, 
either by blazed trees or otherwise, and people should be warned off when trespassing. 
As the verdict was against evidence there should be a new trial. Latng and otken t. 
Strim tmd othen. Supreme Court, March 17> 1877. 
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or interest in reyersion, at the time at which the same shall hare hecome an estate or 
interest in possession .by the determination of any estate or estates in respect of which 
such land shall haTC been held, or the profits thereof, or such rent shall have been received, 
notwithstanding the person -claiming such land, or some person through whom he claims, 
shall, at any time previously to the creation of the estate or estates which shall have 
determined, have been in possession or receipt of the profits of such land, or in receipt of 
such rent. 

6. And be it further enacted, That for the purposes of this Act an administrator An administrator 
claiming the estate or interest of the deceased person of whose chattels he shall be ^k^^S Oi^ ^* 
appointed administrator, shall be deemed to claim as if there had been no interval of estate without 
tune between the death of such deceased person and the grant of the letters of adminis- interval after 

7. And be it further enacted. That when any person shall be in possesion or in 

receipt of the profits of any land, or in receipt of any rent, as tenant-at-will, the right of {jj^^JJ^ni * 
the person entitled subject thereto, or of the person through whom he claims, to make an the right shall 
entiy or distress or bring an action to recover such land or rent shall be deemed to have be deemed to 
first accrued' either at the determination of such tenancy, or at the expiration of one year JhJ tiJS^e* 
next after the commencement of such tenancy, at which time such tenancy shall be year, 
deemed to have determined : Provided always, that no mortgagor or cestuique-trust shall 
be deemed to be a tenant-at-will, within the meaning of thb clause, to his mortgagee or 
trustee. 

8. And be it further enacted. That when any . person shall be in possession or in No person after 
receipt of the profits of any land, or in receipt of any rent, as tenant from year to year * tenancy from 
or other period, without any lease in writing, the right of the person entitled subject JJJ^ any^ht 
thereto, or of the person through whom he claims, to make an entry or distress or to but from the end 
bring an action to recover such land or rent shall be deemed to have first accrued at of the first year 
the determination of the first of such years or other periods, or at the last time when of rent.'^^^™^ 
any rent payable in respect of duch tenancy shall have been received (which shall last 

happen). 

9. And be it further enacted. That when any person shall be in possession or m receipt Where rent 

of the profits of any land, or in roceipt of any rent, by virtue of a leaae in writing, by JSJ^rewvedby 
whidi a rent amounting to the yearly sum of twenty shillings or upwards shall be a lease in writing 
reserved, and the rent reserved by such lease shall have been received by some person shall have been 
wrongfully claiming to be entitled to such land or rent in reversion immediately ^^^JS'^^riiJht 
expectant on the determination of such lease, and no payment in respect of the rent ^o accnie on the 
reserved by such lease shall afterwards have been made to the person rightfully entitled determination of 
thereto, the right of the person entitled to such land or rent subject to such lease, or of ^® ^®*'®- 
the person through whom he claims, to make an entry or distress, or to bring^n action 
aft^ the determination of such lease, shall be deemed to have first accrued at the time at 
which the rent reserved by such lease was first so received by the' person wrongfully 
clarming as aforesaid ; and no such right shall be deemed to have first accrued upon the 
determination of such lease to the person rightfully entitled. 

10. And be it further enacted. That no person shall be deemed to have been in A mere entry not 
possession of any land within the meanin^of this Act merely by reason of having made Jj^^^f®™®** 
an entry thereon. possession. 

11. And be it further enacted, That no continual or other claim upon or near any land 2^Jj^^*by 
shall preserve any rieht of maldng an entry or distress or of bringing an action. co^^ual claim. 

12. And be it further enacted, That when any one or more of several persons entitled poggession of one 
to any land or rent as coparceners, joint- tenants, or tenants-in-common, shall have been in coparcener, &c., 
possession or receipt of the entirety, or moro than his or their undivided share or shares not tobe the 

of such land, or of the profits thereof, or of such rent, for his or their own benefit, or for JJK^^" 
^e benefit of any person or persons other than the person or persons, entitled to the 
other share or shares of the same land or rent, such possession or receipt shall not be 
deemed to have been the possession or roceipt of or by such last-mentioned person or 
persons or any of them. 

13. And be it further enacted. That when a younger brother or other relation of the Possession of a 
person entitled as heir to the possession or receipt of the profits of any land, or to the JJlf^J^^Jhe ^ 
receipt of any rent, shall enter into the possession or receipt thereof, such possession or possession of t3ie 
receipt shall not be deemed to be the possession or receipt of or by the person entitled as heir. 

heir. 

14. Provided always and be it further enacted. That when any acknowledgment of '^^'**5J^'^', 
the title of the person entitled to any land or rent shall have been given to him or his SJjJ ^ the per- 
agent in writing signed by the person in possession or in receipt of the profits of such gon entitled or 
land, or in receipt of such rent, then such possession or receipt of or by the person by his agent to be 
whom such acknowled^ent shall have been given, shall be deemed, according to the JJ^SaTon ot 
meaning of this Act, to have been the possession or receipt of or by the person to whom ^|S!^^t of rent 
or to whose agent such acknowledgment shall have been given at the time of giving the 

same, and the right of such last-mentioned person, or any person claiming through him, 
to make any entry or distress or bring an action to recover such land or rent shall be 
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deemed to have first accrued at and not before the time at which such acknowledgment, 
or the last of such acknowledgments if more than one, waa given. 
Where posses- 15 provided also and be it further enacted, That when no such* acknowFedgment as 

ftdverae at the aforesaid shall have been given before the passing of this Act, and the possession or 
timfi of passing receipt of the profits of the land, or the receipt of the rent, shall not at the time of the 
^®^<^^ J^*"*"* passing of this Act have been adverse to the right or title of the person claiming 
barred until the ^ ^® entitled thereto, then -such person, or the person claiming through ^him, 
end of five years mav, notwithstanding the period of twentj years hereinbefore limited shall have expired, 
afterwards. • make an entry or distress or bring an action to recover such land or interest at any time 

within five vears next after the passing of this Act. 
dSbim^^"^ ^^' Prov»<led always and be it further enacted, That if at the time at which the right 
infancy lunacy ^ *^J person to make an entry or distress or bring an action to recover any land or rent 
coverture or shall have first accrued as aforesaid, such person shall have been under any of the disa- 
beyond seas and bilities hereinafter mentioned (that is to say), infancy, coverture, idiotcy, lunacy, unsound* 
Uitiv^to^^' "®^ °^ mind, or absence beyond seas, then such person, or the person claiming through 
allowed ten him, may, notwithstanding the period of twenty years hereinbefore limited shall have 

years from the expired, make an entry or distress or bring an action to recover such land or rent at any 
their^Mbility ^™® within ten years next after the time at which the person to whom such right shall 
or death first have accrued as aforesaid shall have ceased to be imder any such disability, or shall 

have died (which shall have first happened). 

But no B^^n, - 17. Provided nevertheless and be it further enacted. That no entry, distress, or action 

S^iiSiS b^ond *^^ ^® made or brought by any p>er8on who, at the time at which his right to make an 

forty years after entry or distress or to bring an action to recover any land or rent shall have first accrued, 

the right of shall be under any of the disabilities hereinbefore mentioned, or by any person claiming 

action accrued, through him, but within forty years next after the time at which such right shall have 

first accrued, although the person under disabihty at such time may have remained under 

one or more of such disabilities during the whole of suclj forty years, or although the 

term of ten years from the time at which he shall have ceased to be imder any such 

disabihty, or have died, shall not have expired. 

No further time 18. Provided always and be it further enacted. That when any person shall be under 

a8^*c<^So^ f^' *^^ ^^ *'^® disabilities hereinbefore mentioned at the time at which his right to make an 

disAbilitles. entry or distress oV to bring an action to recover any land or rent shall have first accrued, 

and shall depart this life without having ceased to be under any such disability, no time 

to make an entry or distress or to bring an action to recover such land or rent beyond 

the said period of twenty years next after the right of such person to make an entiy or 

distress or to bring an action to recover such land or rent shall have first accrued, or the 

said period of ten years next after the time at which such person shalThave died, shall be 

allowed by reason of any disability of any other person. 

Scotluid Ireland 19. And be it further enacted. That no part of the United Kingdom of Great Britiun 

iSands^not to be ^^^ Ireland, nor the Islands of Man, Q-uemsey, Jersey, Aldemey, or Sark, nor any island 

deemed beyond adjacent to any of them (being part of the Dominions of His Majesty), shall be deemed 

*«"• to be beyond seas within the meaning of this Act. (*®) 

to^^tSit"^^* 20. Ajid be it further enacted. That when the right of any person to make an entry or 
po^ession Is"* distress or bring an action to recover any lanil or rent to which he may have been 
otOT^ the right entitled for an estate or interest in possession shall have been barred by the determina' 
^^ ^t "ffl* ^^' ^^^ °^ *'^® period hereinbefore limited, which sliall be applicable in such case, and such 
esUtes shaUalso P^'"^'^ shaM at any time during the said period have been entitled to any other estate, 
be barred. mterest, right, or possibihty, in reversion, remainder, or otherwise, in or to the same land 

^^^^■^-^— ■' ■ I I ■■■■■■■■ I ■ — ■■■■ » I ■■ ' I ■ I I , W _— . _ ■! ■■ ■ ■ ■ I ^^»^^ ■ I 111 M » 

(^) The Enghsh Statute of Limitations, » & 4 W. IV. c. 27, was- adopted in the 
Colony of New South Wales by the Colonial Act Bf W. IV. No. 3. JBy the adopting 
Act it was enacted that thp 3 & 4 W. IV. c. 27, and every clause, provision, and enact- 
ment therein contained, should be adopted and applied in the administration .of justice 
in the Colony in like manner as* other laws of England are therein appUed. Held, 
that the 19th" section of 8 W. IV. No. 3 has no application to New South Walee, 
so as to make Q-reat Britain and Ireland places not beyond the sea in reference to 
that Colony. T. P. M. was the grantee ot certain tracts of land in 1837 and 1839, 
forming an estate called S. In 1848 he mortgaged the said estate to J. P. B., and in 
1851 he .conveyed the same to J. P. M., then resident in England, without mentioning 
the mortgage ; J. P. M., who never was in Australia, was in possession of his estate by 
his agent. In 1871, J. P. B. assigned his mortgage to F. W., and he in the same year 
commenced an action of ejectment to oust the defendants, who were in occupation of 
different portions of the estate. The defendants did not attempt to estabhsh any title 
in themselves, though two of them (Gardner and Cundy) insisted that, as they held 
leases from one L. M. C, who had been in possession of the estate under J. P. M., they, 
were entitled to six months* notice before action. Seld, that as the 19th section of the 
Statute of Limitations has no apphcation in New South Wales, the right of entry in the 
mortgagee would not be excluded till 1878, or till 30 years after his right of entry 
first accrued. TTMte y. McDonald and others, 11, S. 0. B., 332. 
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or rent, no entry, distress, or -action shall be made or brought by suob person or any per- 
son claiming through him, to recover such land or rent, in respect of such other estate, 
interest, right, or possibihty, unless in the meantime such land or rent shall hare been 
recoTered by some person entitled to an estate, interest, or right which shall have been 
limited or taken effect after or in defeasance of such estate or interest in possession. 

21. And be it further enacted. That when the right of a tenant-in-tail of any land or whero tenant-in- 
pent to make an entry or distress or to bring an action to recover the same shall hare **"! i« *5f"^ 
been barred by reason of the same not having been made or brought within the period ^JhSohe'^fht 
hereinbefore lunited which shall be applicable in such case, no such entry, distress, or have barred 
action shall be made or brought by any person claiming any estate, interest, or right »»haU not recover, 
which such tenant-in-tail might lawfully have barred. 

22. And be it further enacted. That when a tenant-in-tail of any land or rent entitled possession 
to recover the same shall have died before the expiration of the period hereinbefore adverse to a 
limited, which shall be appUcable in such case for masinganentryor distress or bringing *?^/^J[.^'JJj* 
an action to recover such land or rent, no person claiming any estate, interest, or right against Uie 
which such tenant-in-tail might lawfully have barred shall make an entry or distress or remainder-men 
bring an action to recover such land or rent but within the period during which, if such J?°"}ij^3!*''^* 
tenant-in-tail had so long continued to live, he might have made such entry or distress or ^^ 
brought such action. 

23. And, be it further enacted, That'when a tenant-in-tail of any land or rent shall have Where there 
made an assurance thereof, which shall not operate to bar an estate or estates to take jJj^H'^^® ^*®^ 
effect after or in defeasance of his estate tail, and any person shall by virtue of such ^"^^Jiance by 
assurance, at the time of the execution thei^f , or at any time afterwards, be in possession a tenant-in-tail 
or receipt of the profits of such land, or in the receipt of such rent, and the same person, JjJ**'^ ****^ °<^* 
or any other person whatsoever (other than some person entitled to such possession or mSndera^ they 
receipt in respect of an estate which shall have taken effect after or in defeasance of the ghaii be barred 
estate tail), shall continue to be in such possession or receipt for the period of twenty at the end of 
Tears next after the commencement of the time at which such assurance, if it had then Jjl^^j^ie time 
been executed by such tenant-in-tail or the person who would have been entitled to his ^hen the 
eotate tail if such assurance had not been executed, would, without the consent of any assurance if then 
other person, have operated to bar such estate or estates as aforesaid, then at the expira- £S,^^J^^"^^ 
tion of sudi period of twenty years such assurance shall be and be deemed to have been them, 
effectual as against any person claiming any estate, interest, or right to take effect after or 

in defeasance of such estate tail. 

24. And be it further enacted. That after the said thirty-first day of December, one ko suit in equity 
thousand eight hundred and thirty-three, no person nlftimfng any land or rent in equity to be brought 
■hall bring any "suit to recover the same but within the period durfhg which by virtue ^*^ ^*e olato- 
of the provisions hereinbefore contained he might have made an entry or distress or tiff^if entiued at 
brought an action to recover the same respectively if he had been entitled at law to such law might have 
estate, interest, or right in or to the same as he shall claim therein in equity. ^"^^'^^ *° 

25. Provided always and be it further enacted. That when any land or rent shall be j^ ^^ ^^ 
rested in a trustee upon any express trust, the right of the cestui que trust or any person express trust the 
claiming through him, to bring a suit against the trustee or any person claiming through ?*^*^^ ^^^^ 
him, to reeover such land or rent, shall be deemed to have first accrued, according aScraed untit a* 
to the meaning of this Act, at and not before the time at which such land or rent shafi conveyance to a 
have been conveyed to a purchaser for a valuable consideration, and shall then be purchaser, 
deemed to have accrued only as against such purchaser and any person claiming through 

him.(*^ 

26. And be it further enacted, That in every case of a concealed fraud the right of any in cases of fraud 
person to bring a suit in equity for the recovery of any land or rent of which he, or any no time shall run 
person through whom he claims, may have been deprived by such fraud, shall be deemed J^JJJng^^S?^ 
to have first accrued at and not before the time at which such fraud shall or with cealed. 
reasonable diligence might have 'been first known or discovered ; provided that nothing in 

this clause contained shall enable any owner of lands or rents to have a suit in equity 
for the recovery of such lands or rentsf or for setting aside any conveyance of such lands 
or rents, on account of fraud, against any bondflde^vLrchELBer for valuable consideration 
who has not assisted in the commission of such fraud, and 'nlio at the time that he made 
the purchase did not know and had no reason to believe that any such fraud had been 
committed. 

27. Provided always and be it further enacted. That nothing in this Act contained shall Saving the 
be deemed to interfere with any rule or jurisdiction of Courts of Equity in refusing ^^*^^^**3)e' 
relief on the ground of acquiescence or otherwise to any person whose right to bring a ^und^f aoqul- 
•uit may not be barred by virtue of this Act. eecenoe or 

28. And be it further enacted, That when a mortgagee shall have obtained the J?*^^^!?: ^ 1^ 
possession or receipt of the pDrofits of any land, or the receipt of any rent, comprised in his bur^aUheend 



C^) For an import^t case where a trust was held to be express for the purposes of 
this section, see Jfarion and othert y. Ev^het and others^ 5, S. C. B., £q., 28 1 and see 
S, 8. 0. B., Eq., pp. 65-70. 
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tions to bishopr 
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HHien person 
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advowBon in 
remainder, &c.^ 
after an estate 



mortgage, the mortgagor or any person claiming through him shall not hring a suit to 
redeem the mortgage but within twenty years next after the time at which the mortgagee 
obtained such possession or receipt, imless in the meantime an acknowledgment of the 
title of the mortgagor or of his right of redemption shall have been given to the mort- 
gagor, or some person claiming his estate, or to the agent of such mortgagor or person in 
writing signed by the mortgagee or the person claiming through him ; and in such case no 
such suit shall be brought but within twenty years next after the time at which such 
acknowledgment, or the last of such acknowledgments if more than one, was given ; and 
when there shall be more than one mortgagor, or more than one person claiming through 
the mortgagor or mortgagors, such acknowledgment, if giyen to any of such mortgagors 
or persons, or his or their agent, shall be as effectual as if the same had been given to all 
such mortgagors or persons ; but where there shall be more than one mortgagee, or more 
than one person claiming the estate or interest of the mortgagee or mortgagees, such 
acknowledgment, signed by one or more of such mortgagees or persons, shall be effectual 
only as against the party or parties signing as aforesaid, and the person or persons 
claiming any part of the mortgage money or land or rent by, from, or under him. or them, 
and any person or persons entitled to any estate or estates, interest or interests, to take 
effect after or in defeasance of his or their estate or estates, interest or interests, and shall 
not operate to give to the mortgagor or mortgagors a right to redeem the mortgage as 
against the person or persons entitled to any other undivided or divided part of the 
money or land or rent j and "where such of the mortgagees or persons aforesaid as shall 
have given such acknowledgment shall be entitled to a divided part of the land or rent 
comprised in the mortgage, or some estate or interest therein, and not to any ascertained 
part of the mortgaged money, the mortgagor or mortgagors shall be entitled to redeem 
the same divided part- of the land or rent on payment, with interest of the part of the 
mortgage money which shall bear the same proportion to the whole of the mortgage 
money as the value of such divided part of the land or rent shall bear to the yalue of 
the whole of the land or rent comprised in the mortgage. 

29. Provided always and be it further enacted. That it shall be lawful for any Artsh- 
bishop, Bishop, Dean, Prebendary, Parson, Vicar, Master of Hospital, or other spiritual or 
eleemosynary corporation sole, to make an entry or distress or to bring an action or suit 
to recover any land or rent within such period as hereinafter is mentioned next after the 
time at which the right of such corporation sole, or of his predecessor, to make such 
entry or distress or bring such action or suit shall first have accrued ; (that is to say), the 
period during which two persons in succession shall have held the office or benefice in 
respect whereof such land or rent shall be claimed, and six years after a third person 
shidl have been appointed thereto, if the times pf such two incumbencies, and such term 
of six years taken together shall amoimt to the full period of sixty years ; and if such 
times taken together shall not amoimt to the full period of sixty years, then during such 
further number of years in addition to such six years as will, with the tjme of the 
holding of such two persons and such six years, make up the- full period of sixty years ; 
and after the said thu^y-first day of December, one thousand eight hundred ana thirty- 
three, no such entry, distress, action, or suit shall be made or brought at any time beyond 
the determination of such period. 

30. And be it further enacted. That after the said thirty-first day of December, one 
thousand eight hundred and thirty-three, no person shall bring any quare knpedit or 
other action or any suit to enforce a right to present to or bestow any church, yicanijge, 
or other ecclesiastical benefice, as the patron thereof, after the expiration of such period 
as hereinafter is mentioned ; (that is to say), the period during which three clerks in 
succession shall have held the same, all of whom shall haye obtained possession thereof 
adversely to the rieht of presentation or gift of sueh patron or of some person through 
whom he claims, if the times of such incumbencies taken together shall amount to tjhe 
full period of sixty years j and if the times of such incumbencies shall not together 
amount to the full period of sixty years, then after the expiration of such further time 
as with the times of such incumbencies will makemp the full period of sixty years, 

81. Provided always and be it further enacted. That when on the avoidance, after a 
clerk shall have obtained possession of an ecclesiastical benefice adversely to the right of 
presentation or gift of the patron thereof, a clerk shall be presented or collated t£ereto 
by His Majesty or the ordinary by reason of a lape, such last-mentioned clerk shall be 
deemed to have obtained possession adyersely to tne right of presentation or gift of such* 
patron as aforesaid ; but when a clerk shall haye been presented by His Majesty upon, the 
ayoidance of a benefice in consequence of the incumbent thereof haying been made a 
bishop, the incumbency of such clerk shall, for the purposes of this Act, be deemed a 
continuation of the incumbency of the clerk so made bishop. 

32. And be it further enacted, That in the construction of this Act eyery person 
claiming a right to present to or bestow any ecclesiastical benefice, as patron thereof, bj 
virtue of any estate, interest, or right whicn the owner of an estate tau in the adyowson 
might haye barred, shall be deemed to be a person claiming through the penon entitled 
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to Buch estate tail, and the rightr to bring any quare impecUt action, or suit shall be ^ ^^ ^ 
mmted aooordinglj. 

83. ProTided always and be it further enacted, That after the said thirty-first day of No advowson to 
December, one thousand eight hundred and thirty-three, no person shall bring any quare ^fJ^^^^^^^ 
wtpedU or other action 6r any suit to enforce a right to present to or bestow any ' ^ 
ecclesiastical benefice, as the patron thereof, after the expiration of one hundred years 
from the time at which a cler\ shall haye obtained possession of such benefice adrersely 
to the right of presentation or gift of such person, or of some person through whom he 
claims, or of some person entitled to some preceding estate or interest, or undivided share 
or alternate right of presentation or gift, held or derived under the same title, unless a 
derk shall sul»equently have obtained possession of such benefice on the presentation or 
gift of the person so claiming, or of some person through whom he claims,, or of some 
other person entitled in respect of an estate, share or right held or derived under the 
same title. 

34. And be it further enacted. That at the determination of the period limited by this At the end of the 
Act to any person for making an entry or distress, or bringing any writ of qutn-e impedit ^*3ie right'S 
or other action or suit, the right and title of such person to the land, rent, or advowson the party out of 
for the recovery whereof such entry, distress, action, or suit respectively might have been poraession to be 
made or brought within such period, shall be extinguished. extinguished. 

35. And be it further enacted, That the receipt of the rent payable by any tenant Receipt of rent 
from year to year, or other lessee, shall, as against such lessee or any person claiming to be deemed 
under him (but subject to the lease), be deemed to be the receipt of the profits of the re<»»P*of profits. 
land for the purposes of this Act. 

36. And be it further enacted. That no writ of right patent, writ of right quia dominus j^^ ^^d mixed 
remuU curiam^ writ of right in capite, writ of right in London, writ of right close, writ of actions 

right de raiiofMbili parte, writ of right of advowson, writ of right upon disclaimer, writ jf**^^?}j^^ 

de roHonabUibus divisisy writ of right of ward, writ de consuetudinthus et servitiis, writ ^^^J ^^ 

of cestavUf writ of escheat, writ of quo jure, writ of secta ad molendinum, writ de 

essendo quietum de theolonio, writ of ne injuste vexes, writ of mesne, writ of quod 

pemUttat, writ of formedon in descender, in remainder, or in reverter, writ of assize of 

novel disseisin, nuisance, darrein-presenttnent, juris utrim, or mort d* ancestor, writ of entry 

sur disseisin, in the quibus, in the per, in the _per and cui, or in the post, writ of entry sur 

intrusion, writ of entry, sur alienation, dumfuit non compos mentis, dumfuit infra cetatem, 

dumjkit tf» prisond, ad communem legem, in casu proviso, in consimUi casu, cui in vita, sur 

cui in vita, ctd ante divortium, or sur cui ante divortium, writ of entry sur abatement, 

writ of entry quare ejecit, infra terminum, or ad ierminum qui prateriit, or causa 

nuUrimonU pralocuti, writ of aiel, besaiel, tresaiel, cosinage, or nuper obiit, writ of waste, 

writ of partition, writ of disceit, writ of quod ei deforceat, writ of covenant real, writ of 

warrantia charta, writ of curia claudenda, or vnnt,per qua servitia, and no other action 

real or mixed (except a writ of right of dower, or writ of dower undi nihil habet, or a Except for dower 

quare impedit, or an ejectment) ; and no plaint in the nature of any such writ or action quare impedit 

(except a plaint for freebench or dower) shall be brought after the thirty -first day of "*<* ejectment 

December, one thousand eight hundred and thirty-four. 

37. Provided always and be it further enacted. That when on- the said thirty-first day Real a<;]tion8 may 
day of December, one thousand eight hundred and thirty-four, any person who shall not ^ brqught 
have a right of entay to any land shall be entitled to maintain any such writ or action J J^^J 1^"* 

as aforesaid in respect of such land, such writ or actioir may be brought at any time ' 
before the first day of Jime, one thousand eight hundred and thirty-five, in case the 
same might have been brought if this Act had not been made notwithstanding the 
period of twenty years hereinbefore limited shall have expired. 

38. Provided also and be it further enacted. That when, on the said first day of June, Saving the righu 
one thousand eight hundred and thirty-five, any person whose right of entry to any land ^'^Jj"^?? 1 
shall have been taken away by any descent cast, discontinuance or warranty, might main- actions only at 
tain any such writ or action as aforesaid in respect of such land, such writ or action may the commenoe- 
be brought after the said first day of June, one thousand eight hundred and thirty-five, 7??^ **** 
but only within the period during which by virtue of the provisions of this Act an entry 

might have been maae upon the same land by the person bringing such writ or action if 
his right of entry h^ not been so taken away. 

39. And be it further enacted, That no descent cast, discontinuance, or warranty which ko descent 
may happen or be made after the said thirty-first day of December, one tliousand eight warranty, &«., to 
hundred and thirty-three, shall toU or defeat any right of entry or action for the recovery ^**Li^*^' ^' 
of land. ^^' 

40. And be it further enacted. That after the said thirty-first day of December, one Money charged 
thousand eight hundred and thirty- three, no action or suit or other proceeding shall be S^^'iJS ^^ 
brought to recover any sum of money secured by any mortgage, judgment, or lien, or <S^S satisfied 
otherwise charged upon or payable out of any land or rent, at law or in equity, or any at the end of 
legacy, but within twenty years next after a present right to receive the same shall have J{f®"*^/]fwB*' 
accrued to some person capable of giving a discharge for or release of the same, unless in interoBtpaid or^ 
the mean time some part of the principal money, or some interest thereon, shall have been 
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pftid, or some acknowkdgmeut of the right thereto shall have been giyen in writing signed 
by the person bj whom the same shall be payable, or his agent, to the person entitled 
thereto or his agent ; and in such case no such action or suit or proceeding shaJl be brought 
but within twenir years after such payment or acknowledgment, or the last of such pay- 
ments or acknowledgments if more than one was given. (*; 

41. And be it further enacted, That after the said thirty-first day of December, one 
thousand eight hundred and thirty-three, no arrears of dower, nor any damageron account 
of such arrears, shall be recoyerea or obtained by any action or suit for a longer period 
than six years next before the commencement of such action or suit. 

42. And be it further enacted. That after ther said thirty-first 'day of December, one 
thousand eight hundred and thirty-three, no arrears of rent or of interest in respect of 
any sum of money charged upon or payable out of any land or rent, or in respect of an/ 
leg&cVf or any damages in respect of such arrears of rent or interest, shall be recovered by 
any distress, action, or suit but witliin six years next after the same respectiyely shall have 
become due, or next after an acknowledgment of the same in writmg shall have been 
given to the person entitled thereto or his agent, signed by the person by whom the same 
was payable or his agent : Provided nevertheless, that where any prior mortgagee or 
other incumbrancer shall hare been in possession of any land, or in the receipt of the 
profits thereof, within one year next before an action or suit shall be brought by any 
person entitled to a subsequent mortgage or other incumbrance on the same land, the 
person entitled to such subsequent mortgage or incumbrance may recover in such, action 
or suit the arrears of interest which shall have become due du!ring the whole time that 
such prior mortgagee or incumbrancer was in such possession or receipt as aforesaid, 
although such time may have exceeded the said term oi six years. 

43. And be it further enacted. That after the said thirty-first day of December, one 
thousand eight hundred and thirty-three, no person claiming any tithes, legacy, or oth'or 
property for the recoveir of which he might bring an action or suit at law or in equitj, 
shall bring a suit or other proccedinff in any Spiritual Court to recover the same but 
within the period during which he might bring such action or suit at law or in equity. 

44. Provided always and be it further enacted, That this Act shall not extend to Scot^ 
land ; and shall not, so far as it relates to any right to permit to or bestow any church, 
vicarage, or other ecclesiastical benefice, extend to Ireland. 

45. And be it further enacted. That this Act may be amended altered or repealed during 
tliis present Session of Parliament. • • 

REAL ESTATE OF INTESTATES DISTRIBUTION. 

26 Vic. No. 20. An Act to alter the succession to Real Estate in cases of 
Intestacy. [Reserved, 20th I^ecember, 1862. Assent proclaimed, 2l8t 
July, 1863 J 

Whereas it is expedient to alter the law relating to the succession to real estate in 
cases of intestacy : Be it therefore, &c., &c. : — 

1. From and after the passing of this Act all land which, by the operation of the l»w 
relating to real property now in force, would upon the death of the owner intestate in 
respect of such land pass to his heir-at-law, shall instead thereof pass to and become 
vested in his personal representatives, in Uke manner as is now the case with chattel real 
property. (^^) 

2. Lands held in trust or by way of mortgage, passing under this Act, shall be subject 
to the same trusts and equities as the same would have been subject to if they had 
descended to the fieir, and all other lands so passing shall be included by the 
administrator in his inventory and account, and be disposable in like manner aa 
other personal assets, without distinction as to order of application, for payment of debts 
or otherwise : Provided that nothing herein contained shall give to any husband on the 
death of his wife intestate any greater interest in the real estate of his wife, or in the 
produce thereof upon sale, than a tenancy for life by the curtesy, nor to any widow a 
greater interest in the real estate of her husband on his death intestate than the rights 
she would otherwise have had as dowress thereon (j^) : And provided also that in case of 
the sale of any such real estate by virtue of this Act, provision shall be made by order 
of the Court or Judge for securing out of the produce of the sale such payments as shall 
be equivalent to the right of such husband or wife as tenant by the curtesy or 
dowress. 

3. It shall be lawful from time to time for any Judge of the Supreme Court, upon the 
application of the administrator or of any person beneficially interested, and after such 

(•) Extended by 26 Vict. No. 12, sec. 36, to cases of claims to estates of intestatea, 

C®) Ejectment by administrator and administatrix de horns non against heir-at-law 
of intestate, ffeld, that legal estate Iras in plaintiff under sec. 1 of 26 Vict. No. 20 and 
tec 25 of 26 Vict. No. 12. Norman and wtfls v. Peek, S.C, September 11th, 1876. 
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* 

pfrerions notice to other parties and inquiry as he shall think fit, to order and direct the ^I^'^***'** 
course of proceeding which shall he taken in regard to the time and mode of sale of such "**'®^- 
land— the letting and management thereof until sale — ^the application for main- 
tenance or adyancement or otherwise o£ shares of infants — the expediehcv and mode of 
effecting a partition if applied for — and generaUj in regard to the administration of 
the property for the greatest adrantage of all persons interested. {^ 

4. In any case wherein upon such inquiiy the Judge shall he satisfied that a partition Judge may ordexi^ 
of the land would he adrantageous to the parties interested therein, it shall be lawful for P*™^<>'*' 

, such Judge to appoint one or more arbitrators to effect such partition, and to exercise in 
regard thereto tinder his direction and control powers similar to those of Commissioners 
acting under a decree in equity for partition : And the report and final award of the 
said arbitrators, setting forth the particulars of the land allotted to each party interested, 
shall, when siened by them and confirmed by the order of a Judge ana when also 
registered in the office of the Registrar G^eral, be effectual without the necessity of any 
fuTther'^conveyance to rest in each allottee the land so allotted : And if such allotment 
be made subject to the charge of any money payable to Any other party interested for 
equalizing the partition, such charge shall take effect according to the terms aiid 
conditions in regard to time alid mode of payment and otherwise which shall be 
expressed in such award, without the necessity of any further instrument being made or 
executed. 

5. It shall be lawful for the Supreme Court from time to time to make rules (•) for the Supremo Court 
ordinary guidance of administrators in relation to real estate administered as personal ^^^J^e^. 
assets either by inserting the same in letters of administration, or promulgating the same 

in like manner with other general rules affecting the practice of the Court : Proyided that no 
snch rules shall prejudice or control the effect of any special order to be made by a 
Judge upon such inquiry as aforesaid in any particular case ; but proyided further that 
eyery such special order shall be subject to control or reyision by the full Couit, on 
appeal thereto, by the administrator or any other party interested : Provided that a copy 
of such rules shall be laid before both Houses of Parliament within one month from toe 
issue thereof if Parliament be then in Session, or otherwise i;iithin one month after the 
commencement of the next ensuing Session. 

6. The preceding provisions s^ll be alike applicable to any executor to whom ^3feSi?^^anf '^^^ 
in case of partial intestacy land shall pass under this Act, also to the Curator of Int^tate adminutntton hj 
Estates and to any other prson fulfilling a like duty. SutS.' *°*"^** 

7. Ko executor or administrator shall be required against his own consent to continue f4Sno(uob«'nr<»- 
the duty of a trustee by managing the property during an enforced suspension of sale, longed wiuiout hit 
but shall be entitled, upon such suspension being ordered, to relinquish his trust to such °** conaent. 
officer of the Court or other person as the Court or Judge shall appoint. 

(*) So far as the editor has been able to learn, no rules have been promulgated under 
the power conferred by this section. 

(*M M. died intestate in 1865, and his widow as administratrix sold the freehold estate 
to which he was entitled at his death, and out of which she was dowable. Seld^ that 
the Act 26 Tict., No. 20, confers on the administrator a statutory title in all the real 
estate of an intestate, without the intervention of any order for sale by the Court or 
a Judge. Held also, that the provision? of the 2nd section of the Act primarily 
refer to estates sold under the directions of the Court, and do not apply to this case. 
Meldf furtlier, that the administratrix (who claimed to be entitled to one-third of the 
annual value of the property at the time of intestate's death, viz., £100, or in- other 
words, to retain the sum of £341 3s. 4d. as the cash value of an annuity of £33 6s. 8d. 
upon an age of thirty-five years at 8 per cent.) was entitled as to dower only out of the 
proceeds of the sale, reckoned as if invested in Government debentures at 6 per cent — ^ 
one-third of such income to form tha basis of the calculation of the present value of an 
annuity for her life — which lump simi she might be at liberty to retain out of the 
balance in hand for her dower. Sx parte Mttrphy, 6, S.C.K., Eq., p. 63. 

(*^ In an application to the Court under this section, by petition in a summary way, 
the Court will give all necessary directions as in an administration suit. In this case 
the Court ordered the administrator to execute a conveyance of the land of the deceased 
intestate to the next of kin. (See the remarks of Stephen, C.J., and Milford, J., upon 
the difficulty of canying out the provisions of the Act.) In the matter of H. Carvellf 
decea$ed, 3, S.C.B., 354. An appeal will lie to the full Court in its Ecclesiastical Juris- 
diction, from the order of a Judee upon a petition imder the 26 Yict. No. 20, s. 3. 
Upon such a petition the Judge wiU not interfere with the discretion of the adminis- 
trator, imless it is clearly wrong ; and, a fortiori, the Court on appeal will not interfere 
therewith when the Judge in the first instance has declined to do so, unless a strong 
case be shown for such interference. Order of Hargrave, J., dismissing witlj costs the 
petition of a party interested in the real estate of an intestate, praying that the adminis- 
trator might be directed to sell the same, reversed as to the costs, and no costs of appeal 
given. (Har^ve, J., disteniiente) Ee Wood, intestate, 9, S.C.B., p. 269. 
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Short title. 8. This Act shall be styled and may be cited as the " Real Estate of Intestates Distri- 

Commencem«it. ^^jtion Act of 1862," and shall take effect from and after the first day of July, one 



thousand eight hundred and sixty-three. 



Preamble. 



Repeal of pre- 
viouB Acts. 



Short title. 



ILEAL PROPERTY. (*) 

26 Vic. No. 9. An Act for the Declaration of Titles to Land and to 

facilitate its Transfer. [7th November, 1862.] 

Whebeas it is expedient to proyide for the declaration of titles to land and to &cilitate 
the transfer of land : Be it therefore enacted by the Queen's Most Excellent Majesty, by 
and with the advice and consent of the Legislative Council and Legislative Assembly of 
New South Wales in Parliament assembled, and by the authority of the same, as 
follows : — 

JPreliminary. 

1. All laws, statutes, acts, ordinances, rules, regulations, and practice whatsoever relat* 
ing to freehold and other interests in land, so far as inconsistent with the provisions of this 
Act, are hereby repealed so far as regards their application to land under the provisions 
of this Act, or the bringing of land under the operation of this Act. 

2. This Act may be cited for all purposes as the " Real Property Act." 
Interpretation. 3. In the construction and for the purposes of this Act, and in all instruments pur- 
porting to be made or executed thereunder (if not inconsistent with the context and 
subject matter), the following terms in inverted commas shall bear the respective 
meanings set against them : — 

** Land" — Land, messuages, tenements^ and hereditaments corporeal and incorporeal 
of every kind and description, or any estate or interest therein, together with all 
paths, passages, ways, watercourses, liberties, privileges, easements, plantations, 
gardens, mines, minerals, and quarries, and all tr^ and timber thereon or 
thereunder lying or being, unless any such are specially excepted. 
** Grant" — Any Crown grant of land. 
" Proprietor" — Any person seised or possessed of any freehold or other estate or 

interest in land, at law or in equity, in possession, in futurity, or expectancy. 
" Transfer" — The passing of any estate or mterest in land under this Act, whether 

for valuable consideration or otherwise. 
** Transmission" — The acquirement of title to or interest in land consequent on the 
death, will, intestacy, bankruptcy, insolvency, or marriage of a proprietor. 
Mortgage" — Any charge on land created merely for securing a debt. 
Mortgagor'.' — The proprietor of land or of any' estate or interest in land pledged 

as security for a debt. 
Mortgagee" — The proprietor of a mortgage. 

Encumbrance" — Aaj charge on land created for the purpose of securing the 
payment of an annuity or sum of money other than a debt. 
** Encimibrancer" — The proprietor of any land, or of any estate or interest in land, 

charged with any annuity or stun of money other than a debt. 
" Encumbrancee" — The proprietor of an encumbrance. 

** Limatic" — ^Any person who shall have been found to be a lunatic upon inquiry by 
the Supreme Court, or by any Judge thereof, or upon a conmiission of inquiry 
issuing out of the Supreme Coturt in the nature of a writ de lunatieo inqui' 
rendo. 
Person of unsoimd mind" — Anypelrson not an infant, who, not having been found 
to be a limatic, shall be found upon like inquiry to be incapable from infirmitj 
of mind to manage his own affairs. 
Consular Officer" — iJonsul General, Consul, and Vice-Consul, and any person for 

the time discharging the duties of Consul General, Consul, or Vice-ConsuL 
Instrument" — Any grant, certificate of title, conveyance, assurance, deed, map, plan, 
wiU, probate, or exemplification of will, or any other document in wnting 
relating to the transfer or other dealing with land or evidencing title thereto. 
Sworn valuator" — Any pei*8on appointed by fhe Gk)vemor with the advice of the 
Executive Council to value laud under tnis Act. 
The describing any person as a proprietor, transferror, transf erree, mortgagor, mort- 
gagee, encumbrancer, encumbrancee, lessor, or lessee, or as trustee, or as seised of, 
having, or taking any estate or interest in any land, shall be deemed to include 
the heirs, executors, administrators, and assigns of such person. 
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(*) This Act is often, and perhaps more correctly, cited as the " Land Transfer- Act." 
It has, however, been so familiarized under the title " Real Property Act," that it has 
been printed in this collection under that head. It is also very commonly known m 
•* Torrens'e Act/' 
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And gendtaXLy, tmlesB the contrary shall appear from the context, whenever a form in 
any Schedule hereto is directed to be used, such direction shall apply equally to 
any form to the like effect signed by the Registrar Gheneral or stamped with his 
seal or which for the same purpose may be authoriied in conformity with the 
proyisions of this Act ; and any rariation from any such form, not being in 
matter of substance, shall not affect its validity or regularity, but it may be lued 
with such alterations as the character of the parties or the circumstances of the 
case may render necessary. 

« 

Pabt I. — Appointment^ powers, and funetiona of Employee. 

4. The department of the Registrar General shall be the department authorized to Existiiig ofBoen 
carry into execution the provisions of this Act, and the Registrar Gftieral and other oflicers ^ J*'*^? ♦i^i^ 
and clerks of the siud department at the time of this Act coming into operation shall Act^ ^ 
perform all the duties of their respective offices under this Act. 

5. The Governor, with the advice of the Executive Council, may appoint to the said Appointment of 
department such Deputy Registrars Oeneial and other officers and clei^s as may be ^U^fflo^!^ 
neoeasaiy for carrying out the provisions of this Act, and mfly likewise appoint two or and derka 
more persons being barristers or solicitors to be *' Examiners of Titles," hereinafter styled 

** Examiners," to advise and assist in carrying out the said provisions. 

6. The (Governor with the advice aforesaid may appoint three or more persons, of Appointaient of 
whom the Registrar General shall be one ex officio, to he Commissioners for investigating CommiisloDers. 
and dealing with applications for bringing land under the provisions of this Act and for 

otiier purposes hereinafter appointed. The style of such Commissioners shall be ** The • 

Land Tities Commissioners, nereinafter stvled ** Commissioners." The unofficial mem- 
bers shall be remunerated by fees specified m the Schedule hereunto marked P, and at ' 
all meetings two shall form a quorum. 

7. The Registrar General shall have and use a seal of office bearing the impression of Reglstmr's smI 
the Royal Arms of England, and having inscribed in the margin thereof the words ^ otHoe. 

" Registrar General of New South Wales ; and every instrument bearing the imprint of 
such seal, and purporting to be signed or issued by the Registrar General or hj any 
Deputy Registrar General, shall be received in evidence, and shall be deemed to be signed 
or issued by er under the direction of the Registrar General, without further proof, 
unless the contrary be shown. 

8. Whenever by any law for the time being in force in the Colony, anything is Functions of 
appointed to be done by the Registrar General, the same may be lawfully done by any HjJ^J^^Si*' 
Deputy Registrar General. 

9. It shaU not be lawful for any person whilst holding the office of Examiner of ^[""^JS' *™* 
Titles or of Land Titles Commissioner under this Act, to engage in private practice as a S^t^toiSStoJ 
barrister or as an attorney or solicitor or be in partnership with or employed by any attor- 
ney or solicitor. 

10. The oath following shall be taken before one of the Judges of the Supreme Court Oaths ol office. 
hj the persons at present holding the offices of Registrar General or Deputy Registrar 

Creneral respectively, and by every Registrar G^end and Deputy Registrar General here- 
after appointed, before entering upon the execution of his office under this Act — 

I A.B. do solemnly swear that I will faithfully and to the best of my abili^ exe- 
cute and perform the office and duties of Registrar General or Deputy 
Registrar General for the Colony of New South Wales : So help me God. 

11. The Registrar General may exercise the following powers, that is to say — SlST" ^ 
(1.) He may require the proprietor, or other person making application to have any »«fif»*'»'' 

land brought under the provisions of this Act, or the proprietor or mortgagee or T<> Inspect 
other pen^ interested ^ any land under the provisions of this Act, in r^pect ^'X"^*^ 
of which any transfer, lease, mortgage, encumbrance, or other dealing, or any 
release from any mortgage or encumorance, is about to be transacted, or in tcs- 
pect of which any transmission is about to be registered, or registration abstract 
granted, under this Act, to produce any grant, certificate of titie, conveyance, 
deed, mortgage, lease, will, or other instrument in his possession, or within his 
control, affecting such land or the titie thereto. 
(2.) He may summon any such proprietor, mortgagee, or other person as aforesaid To sommon sod 
to appear and gfive any explanation respecting such land or the instruments 2S?** ^^ 
affecting the titie thereto, and if upon requisition In writing made by the ^^"^^ 
Registrar General such proprietor, mortgagee, or other person renises or neglects 
to produce any such instrument, or to idlow the same to be inspected, or refuses 
or neglects to give any explanation which he is hereinbefore required to give, 
or knowingly misleads or deceives any person hereinbefore authorixed to 
demand any such explanation, he shall for each such offence incur a penalty 
not exceeding one hundred pounds ; and the Registrar General, if the instru- 
ment or information so withneld appears to him material, shall not be bound to 
proceed with the bringing of such land under the provisions of this Act, or with 
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ihe registration of such transfer or other dealing, or with the issuing of such 
ri^^tration abstract, as the case maj be. 

To Administer (3.) S^ maj administer oaths or maj take a statutory declaration in lieu of admin- 

^'^^^ istering an oath. 

To correct errors. (4) He may, upon such eyidendie as shall appear to him and the Land Titles Com- 

missioners sufficient in that behalf, correct errors in certificates of title or in the 
register book, or in entries made therein respectiyely, and may supply entries 
omitted to be made iinder the provisions of this Act : Provided always that 
in the correction of any such error he shall not erase or render illegible the 
original words, and shall aMx the date on which such correction was made or 
entry supplied with his initials, and every certificate of title so corrected, and 
every entry a^ corrected or supplied, shall have the like vaUdity and effect as if 
such error had not been made or such entry omitted, except as regards any 
entry made in the register book prior to the actual time of correcting the 
error or supplying the omitted entry. 

To enter caveats. (5.) He may enter caveat on behalf of any person who shall be under the disability 

of infancy, covertv-re, lunacy, unsoundness of mind, or absence from the Colony, 
or on behalf of Her Majesty, her heirs, of successors, to prohibit the transfer 
or dealing with any lana belonging or supposed to belong to any such persons 
as hereinbefore mentioned, and also to prohibit the dealing with* any land in 
any case in which it shall appear to him that an error has been made by mis- 
description of such land or otherwise in any certificate of - title or other instru- 
ment or for the prevention of any fraud or improper deaUng. 

Fabt H. — Procedure in bringing land under the prot>isiont of this Act, 

Land alienated 12. All waste lands, and all lands set apart for public purposes, remaining imalienated 

infee from the from the Crown on the day on which this Act shall come into operation, shall when 

Act^ be Bub- alienated in fee be subject to the provisions of thiri Act. The grants of such land shall 

Ject to its pro- be in duplicate, and every such grant in addition to proper words of description shall 

visions. contain a diagram of the land thereby granted on such scale as the Governor with tho 

advice aforesaid, may from time to time direct, and shall be delivered to the Registrar 

General who shaU register the same in manner hereinafter directed. 

Land granted 13. Land alienated from the Crown in fee, prior to the day on which this Act shall 

^^^^^^^ "u** come into operation (whether such land shall constitute the whole or only part of 

' u^er it6?^»- *^® ^*"^^ included in any grant) may be brought under the provisions of this Act in the 

tion. following manner, that is to say, — The Registrar General shall receive applications in 

form A of the Schedule hereto if made by any of the following persons : — 

By any person claiming to be the person in whom the fee simple is vested in pos- 
session, either at law or in equity : Provided that wherever trustees seised in iee 
simple have no express power to sell the land which they may seek to bring 
under the operation of this Act, the person claiming to be beneficially entitled 
' for the first life estate or other greater estate than a life estate in the said land, 
shall join in such application. * 
By any person claiming a life estate in possession, or a leasehold for a life or lives, 
or having a term of not less than twenty-five years then current : Provided 
that except in the case of an application by a lessee as regards the concurrence 
of his lessor, all persons claiming to be beneficially entitled in revecsion or 
remainder shall join in^uch application. 
Undivided share Provided always that no such application shall be received from any person claiming 

Suktsmi^^^ltbe ^ ^ entitled to an undivided share of any land, unless the person who shall 

brought under appear to be entitled to the other undivided share of the said land shall join in 

Act except upon such application, with a view to bringing the entirety under the provisions of 

conditions. I^j^jg j^^^ ^or from the mortgagor of any land unless the mortgagee shall join in 

such appUcation, nor from tne mortgagee of any land except in the exerciso of a 

Sower of sale contained in the mortgage deed, nor for any land subject to the 
en of any judgment or execution creditor unless such creditor shall consent to 
such apphcation, nor from a married woman tmless her husband shall join in 
such appUcation : Provided also that the father, or if the father be drad the 
mother or other guardian of anv infant, or the committee or guardian of any 
lunatic or person of unsound mmd, may make such apphcation in the name of 
such infant, lunatic, or person of unsound mind. 
Applicant to 14. Every such applicant shall, when making his appUcation, deposit with the Begis- 

surrendOTtostru- trar 6^enJ all instruments in his possession or under his control constituting or in any 
Mi?to fon^ ^^y affecting his title, and in the case of a leasehold a duplicate or certified copy of the 
abstraetlf lease and of any other instrument under which the appUcant claims title, and shall fur- 

required, nish a schedule of such instruments, and also if required an abstract of his title, and shall 

in his appUcation state the nature of his estate or interest, and of every estate or interest 
hald therein by any other person, whether at law or in equity in possession or in futurity 
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or expectaiM^, and whether the land he occupied or nnooonpied, and if occupied the name 
and deecription of the occupant and the nature of his occupancj and whether such occu- 
pancy be adverse or otherwiseC^), and shall state the names and addresses of the occupants 
and proprietors of all lands conti^ous to the land in respect to which application is 
made, so far as known to him, and that the schedule'so furnished includes all instruments 
of title to such land in his possession or under his control, and shall make and sub- 
scribe a declaration to the truth of such stfktement ; and such applicant may if he think 
fit in his application require the Registrar General, at the expense of such applicant, to 
cause personal notice of his application to be served upon any person whose name and 
address shall for that purpose be therein stated. 

16. Upon the receipt of such application the Kegistrar General shall cause the title of Appll»tlon bow 
the applicant to be examined and reported upon by the Examiners, and shall thereafter *^ "* **••'* '"*°- 
refer the case to the Lands Titles Commissioners for their consideration, and if it shall 11 t 

appear to such Commissioners that the applicant proprietor is the original erantee from j^ <>^j2ff °*° 
the Crown of the land in respect to which application is made, and that no sale, mortgage, grantoe «nd no 
or other encumbrance or transaction affecting the title of such land, has at any time been JJJJ^SS"* 
registered in the Cblony, and that such applicant has'not required notice of his applica- "^K^w®"* 
lion to be served personally upon any person, then in such case it shall be lawful for the 
Commissioners to direct the Begistrar General to bring such land under the provision^ of 
this Act forthwith, by issuing to the applicant proprietor or to such person as he or the 
person applying in lus behaS may by writing under his hand direct, a certificate of title 
for the same as hereinafter described.* 

16. If it shall appear to the satisfaction of the Commissioners, that the land in respect When applicant 
to which application has been made, is held by the applicant for the estate or interest is not oHginal 
described in such apphcation free from mortgage, encumorance, or other beneficial interest SJSSwSimi"^ 
affecting the title thereto, or if any such mortgage, encumbrance, or interest remain registered, 
unsatisfied, that the parties interested -therein are iQbo parties to such application, and that 
the applicant has not required notice of his application to be served personally on any 
person, then, and in any such case, the Commissioners shall direct the Kegistrar General 

C*) An application to have lands brought under the operation of the Real Property 
Act of 1862 must be entertained by the Registrar General, although it appears by the 
terms of the application that the lands in question are, as a matter of fact, occupied by a 
person who does not claim in any way to be there under the applicant. JPer Stephen, C. J. 
'* I assent to this conclusion with reluctance, and, as idready intimated, after much 
hesitation. The Act was not passed, as I conceive, to enable persons to try either 
Utigated or doubtful questions of title to real property. Althcm^h called by a more 
comprehensive name, this law has one sole object — that of simplifying the process, 
previously most cumbersome and burthensome, by which such property may be trans' 
jerred. The Act assumes, therefore, in the prescribed form 01 application, that 
the person seeking the benefit of its provisions is indisputably the owner — already 
ascertained, and actually in possession. Nor can any land be brought under them, 
accordingly, where there is a divided or in any degree an antagonistic interest, without 
the concurrence of all parties. There are clauses, of course, directing notice to be given 
to various persons, not on the land described merely or to its occupiers, but to those 
who are on adjoining lands also, lest by possibility other claimants should exist, or a 
neighbour's boundaries be mistakenly included. And, as a necessary preliminary to 
transferring land, the right to do so must be obviouslv shown to the tribunal which is 
to sanction and perfect the transfer. But the legislature, surely, could never have 
intended to enable an applicant, under the pretence (for it is nothing better) of desiring 
only an inexpensive mode of transferring his property, to proceed in effect against an 
adverse claimant, or 'at all events a person in actual adverse possession, and compel the 
latter thereupon to disclose, if not establish, his right to that possession. The 
immediate consequence of this is, obviously, or it undoubtedly may be, to reverse all 
long-established rules, bv casting the burthen of proof upon the possessor, instead of 
requiring it from him who merely asserts the ri^ht to be possessed. And I discover no 
set-off against that consequence, in the main so mjurious to soimd policy, beyond this— 
that in some cases, perhaps, the advantage may be gained, if it be one, of enabling a 
claimant toest ablish an equitable and possibly long-dormant title, without the inter- 
vention of either a Judge or a jury, upon evidence which would not be admissible in a 
court of law. It is sufficient to say, however, that — ^if our construction of the statute 
be correct — these possible consequences are not to be regarded. It may, moreover, 
probably be found practicaUe occasionally to avoid them. But, whatever this incidental 
result, it follows from this judgment that every man claiming a title to landed property, 
althou^ possessed adversely by another for many years (any period short or twen^ 
years), may bring it under this conveyancing statute, and cause an indefeasible title 
thereto to be recorded through the Commissioners, in his favour, against all the world." • 
JSx parte SamiUon, 8, S. C. B., 811. 

See also other casee under this section cited in note (^). 
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to cause notioe of such application to be advertised once in *mes 

in at least one daily newspaper published in Sydney, and shb '^ 

a time not less tnan one month, nor more than twelve moi. 
advertisement in the Gazette^ upon or after the expiration of which, 
shall, unless he shall in the interval have received a' caveat forbida 
proceed to bring such land under the provisions of this Act. 

17. If it sheul appear to the satisraction o{ the Commissioners that any ^ 
ested in any unsatiBfied mortgage, or encumbrance, affecting the title to such . 
beneficially interested therein, are not parties to such application, or that the evidei* 
title set forth by the applicant is imperfect, or that the appHcant has required notioe 
his application to be served personally upon any person, then and in such case, it shall be 
lawfiil for the Commissioners to reject such application altogether, or at their discretion 
to direct the Begbtrar General to cause notice of such application to be served in accord- 
ance with such requirement upon all persons who shall appear to them to have any 
interest in the land which is the subject of such application, and to be advertised three 
times in at least one daily newspaper publishe(^in Sydney, and in such newspapers 
published elsewhere as to such Commissioners may seem fit, and to be published in the 
Government Gazette^ and in the London Gazelle^ and in the official Ghizettes of each of 
the Colonies of Victoria, South Australia, Queensland, Tasmania, and New Zealand, or in 
any one or more of such Quzettos, and thte Commissioners shall - specify the number of 
times and at what intervals such advertisements shall be published in each or any of such 
Gazettes, and shall also limit and- appoint a time not less than two months nor more than 
two years from the date of the first of such advertisements in the Gazette^ upon or after 
the expiration of which it shall be lawful for the Registrar General to bring such land 
under the provisions of this Act, unless he shall in the interval have received a caveat 
forbidding him to do so. 

18. The Registrar General shall, under such direction as aforesaid, or under any order 
of the Supreme Court, cause notice to be published, in such manner as by such direction 
or order may be prescribed, that application has been made for bringing the land therein 
referred to imder the provisions of this Act, and shall also cause copy of such notice to 
be posted in a conspicuous place in his office, and in such other places as he may deem 
necessary, and shall forward by registered letter marked outside " Lands Titles Office," 
through the post office, copy of such notice addressed to the persons, if anv, whom the 
Commissioners shall have directed to be served with such notice, and to tne persons if 
any, stated in the declaration by the applicant proprietor to be in occupation of such 
land, or to be occupiers or proprietors of land contiguous thereto, so far as his knowledge 
of the addresses of such persons may enable him, and in case such applicant shall have 
required any such notice to be personally served upon any person named in his applica- 
tion, then and in such case the Registrar General shall cause copy of such notice to be eo 
served upon such person. 

19. If within the time limited in such direction, or under any order of the Supreme 
Court, any notice forwarded by registered letter as aforesaid shall not be returned to hiiu 
by the Postmaster General, and if within the tinie so limited he shall not have received 
a caveat as hereinafter described forbidding him so to do, and in any case in which 
personal notice may be required as aforesaid, if he shall have received proof to his 
satisfaction that such notice has been served^ the Registrar General shall pursuant to 
such direction of the Commissioners bring the land described in such application under 
the provisions of this Act by issuing to the appUcant proprietor or to such person as he 
or the person applying in his behalf may by any writing imder his hand direct, a certifi- 
cate of titie for the same as hereinafter described. 

20. The Registrar General, whenever any letter containing any notice shall be returned 
to him by the Postmaster General, shall refer the case to the Commissioners for their 
further direction, and whenever he shall be made aware that any notice required by any 
applicant to be served personally has failed to be or cannot be so served, he shall notify 
the same to such appHcant, who if he think fit may by writing under his hand withdraw 
such requirement, and the Registrar General shall thereupon report the case to the Commis- 
sioners who in either such case may reject the appUcation altogether or direct the Reeistnir 
General to bring the land therein described under the provisions of this Act forthwith, 
or after such further interval, notification, or advertisement, as they may deem fit. 

21. Any person having or claiming an interest in any land so advertised as aforesaid, 
or the attorney of any such person, may within the time by any direction of the 
Commissioners for that purpose limited, lodge a caveat with the Regbtrar General in 
form B of the Schedule hereto, forbidding the bringing of such land under the 
provisions of this Act, and every such caveat shall particularize the estate, interest, Hen, 
or charge diomed by the person lodging the same, and the person lodging such caveat 
shall if required deuver a full and comfuete abstract of his title. 

22. The Registrar General upon receipt of any such caveat within the time limited as 
aforesaid, shall notify the same to such appHcant proprietor and shall suspend further 
action in the matter, and the lands in respect of which careat may have been lodged 
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shall not be broueht under the proTisions of this Act until such caveat shall have been proceedings 
withdrawn or shiSl haxe lapsed from any of the causes hereinafter prorided, or until a ***y~* 
decision shall have been obtained from tne Court having jurisdiction in the matter. 

23. After the expiration of three months from the receipt thereof, every such caveat Caveats Uipse 
shall be deemed to have lapsed, unless the person by whom or on whose behalf the same ^JSlcratSthln 
was lodged, shall within tlmt time have taken proceedings in any Court of competent thr^ montha' 
jurisdiction to establish his title to. the estate, interest, lien, or charge therein specified, and 

shall have given written notice thereof to the Registrar General, or shall have obtckined 
from the Supreme Court an order or injunction restraining the Registrar General from 
bringing the land therein referred to under the provisions of this Act. (^') 

24. Any applicant proprietor may withdraw his application at any time prior to the Applicant pro- 
issuing of the certificate of title, and the Registrar General shall in such case upon ^JJ^fteUS^* 
request in writing signed by such applicant proprietor return to him or to the person cation. ^•^' 
if any notified in such application as having a lien upon such instruments the abstract 

and all instruments of title deposited by such proprietor for the purpose of supporting 
his application. 

25. Upon issuing a certificate of title bringing land under the provisions of this Act, Instruments of 
the Registrar General shall stamp as cancelled every instrument of title deposited by the ^?*^,2Jth** ^ 
proprietor when making his application, and in the case of a leasehold shall indorse upon 

the lease so deposited a memorandum stating that such lease has been brought under the 
provisions of tnis Act, and shall certify such memorandum under his hand and seal and 
shall return such lease to the applicant, annexing thereto the certificate of title as afore^ 
said, and shall file in his office tne duplicate or certificate copy of such lease hereinbefore 
directed to be furnished by such applicant : Provided that if any such instrument shall 
relate to, or include any property, whether personal or real, other than the land included 
in such certificate of title, then the Registrar General shall indorse thereon a memorandum 
cancelling the same in so far only as relates to the land included in such certificate of title, 
and shall return such instrument to such proprietor, otherwise he shall retain the same in 
his office, and no person shall be entitled to the production of such instrument so stamped, 
except upon the written order of the applicant proprietor, or of some person claiming 
through or under him, or upon the order of a Judge of the Supreme Court! 

26. In case an applicant proprietor, or the person to whom an applicant proprietor may How certificate 
have directed certificate of title to be issued, shall die in the interval between the date of of title to issue 
his application and the date appointed for the certificate of title to issue in accordance ^ousdoatK'of 
with the provisions hereinbefore contained, the certificate of title shall be issued in the applicant, 
name of such applicant proprietor, or in the name of the person to whom he may have 

directed it to be issued as the case may require, and such land shall devolve in like manner 
as if the certificate of title had been issued prior to the death of such applicant proprietor 
or person so named by him. (•) 

27. Upon the first bringing of land under the provisions of this Act, whether by the Percentage in 
alienation thereof in fee £rom the Crown, or consequent upon the appli(»tion of the pro- the pound to be 
prietor as hereinbefore provided, and also upon the registration of the title to an estate of jjl^lj^ ^i 
rreehold in possession m land under the provisions of this Act, derived through the wfll title. 

or intestacy of a previous proprietor, or under any settlement, there shaU be paid to the 
Registrar General the sum specified in the Schedule hereto marked P, and in the case of 
land brought under the provisions of this Act by alienation in fee from the Crown, the 

(*) The provisions of this section are extended to Crown Grants issued in the name 
of deceased persons who, if living, 'would have been entitled to the grants. See 86 Vic. 
No. 7, sec. 3, post. 

(^ For coiints framed under this and the 21st and 18th sections — see Stockdale v. 
ffamiUoH, 4, S.C.R., p. 313. 

Declaration under section 23 of this statute by caveator, alleging that the 
defendants had unjustifiably put him (plaintiff) to expense, by falsely assertmg title to 
certain land, and endeavouring to procure a certificate of title thereto, notwithstanding 
the fact that ho was seized and entitled, as defendants weU knew. Averment, that 
plaintifP had lodged his caveat, and that notice of the suit had been duly given. 
Alle^tion, that plaintiff had instituted said suit in order to establish his title, and to 
- obtain an order restraining the defendants and Registrar General from bringing said 
land under provisions of the Act, ab well as to recover damages, &c. Meld, in de- 
murrer, that the action was maintainable. Stockdale v. Hamilton, 5, S.C.R., p. 180 ; 
see also 3, S.C.R., p. 311, and 4, S.C.R., p. 313. 

Where the declaration framed .under the 23rd section of the Real Property Act, 
aUeging that the plaintiff was seized and was in possession of land, and that the 
defendants knew these facts, but that the defendants, notwithstanding, falsely alleged 
themselves to be seized and in possession, and thereupon applied for a title under the 
Act, the Court refused a new count to be added, resting plaintiff's case on possession 
only. Stockdale v. Mamilton, 6, S.C.R., p. 261. 
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price pftid for such land shall be deemed and taken to be the ralue thereof for the pur- 
pose of leyjing such sum, and in all other cases as aforesaid such value shall be ascertained 
oy the oath or solemn affirmation of the applicant proprietor or person denying such 
land by transmission : Proyided always that if the Registrar General shall not be satisfied 
as to the correctness of the yalue so declared or sworn to, it shall be lawful for him to 
require such applicant proprietor, or person denying such land, to produce a certificate of 
such yalue unoer the hand of a sworn valuator, wh^h certificate shall be reeeiyed as oon- 
clusiye eyidence of such yalue for the purpose aforesaid. 

28. All siuns of money so received shall be paid to the Colonial Treasurer, who shall 

from time to time invest such sums, together with all Interest and profits which may 

have accrued thereon, in New South Wales GK>yemment securities, to constitute an 

assurance fund for the purposes hereinafter provided. 

Bevertlon ezpsc- ^* ^® bringing of land under the provisions of this Act shall not be held to eztin- 

tent on lease not guish the reversion expectant on any lease, and the person named in any certificate of 

to be extin- title as entitled to the land therein described, shall be held in every Court of Law and 

****•****• Equity to be seised of the reversion expectant upon any lease that may be noted hj 

memorial thereon, and to have all powers, rights, and remedies to which a reversioner u 

by law entitled, and shall be subject to all covenants and conditions therein expressed 

to be performed on the part of the lessor. 
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Pabt m. — Register Book — mode qf regittering and effect of Eegistration, 

80. The Registrar General shall keep a l^ook to be called the " register book," and 
shall bind up therein the duplicates of all grants, and of all certificates of title, and each 
grant and certificate of title shall constitute a separate folium of such book, and the 
Kegbtrar Qeneral shall record thereon the particulars of all instruments, dealings, and 
other matters by this Act required to be registered or entered on the register book, 
affecting the land included under each such grant or certificate of title, distinct and 
apart. 

31. Every certificate of title shall be in duplicate in the form C of the Schedule hereto, 
and shall set forth the nature of the estate of freehold in respect to which it is issued, and 
the Eegistrar Gkneral shall note thereon, in such manner as to preserve their priority, the 
particmars of all unsatisfied mortgages or other encumbrances and of any dower, lease, or 
rent charge to which the land may he subject ; and if such certificate of title be issued to 
a minor, or to a person otherwise imder disabilities, he shall state the age of such minor, 
or the nature of the disability so far as known to him, and shall cause one original of 
each certificate of title to be bound up in the register book, and deliver the other to the 
proprietor entitled to the land described therein. 

82. Before bringing under the provisions of this Act an estate in fee simple or in fee 
tflSl in any land in respect to which a 6ertificate of title has been issued for any leasehold 
estate or interest, the Registrar General shall close the folium of the register book con- 
stituted by the certificate of title of such leasehold, and shall carry forward upon the 
certificate of title issued in respect to such estate in fee, memorials of such leasehold 
estate or interest, and of all mortgages or other interests affecting the same then 
registered and still current, and the memorials of all future dealings with such leasehold 
estate or interest hereinafter directed to be registered shall be entered upon the folium 
of the register book constituted by the certificate of title representing the fee. 

88. Every certificate of title, duly authenticated under the hand and seal of the 
Registrar Cfeneral, shall be received in all Courts of Law and Equity as evidence of the 
particulars therein set forth, and of their being entered in the register book, and shall 
be conclusive evidence that the person named in such certificate of title, or in any entry 
thereon, as seised of or as taking estate or interest in the land therein described, is seised 
or possessed of or entitled to such land, for the estate or interest therein specified, and that 
the property comprised in such certificate of title has been duly -brought under the 
provisions of this Act, and no certificate of title shall be impeached or defeasible on the 
groimd of want of notice, or of insufficient notice of the application to bring the land 
Uierein described under tne provisions of this Act, or on account of any error, omission, or 
informality in such application, or in the prdoeedings pursuant thereto, by the Commis- 
sioners or by the Registrar General. 

84. Ever^ land grant and certificate of title shall be deemed and taken to be registeped 
under the provisions and for the purposes of this Act, so soon as the same shall have been 
marked by the Registrar General with the folium and volume as embodied in the 
register book ; and every memorandum of transfer or other instrument purporting to 
transfer or in any yray to affect land tmder the provisions of this Act, shall be aeemed to 
be so registered, so soon as a memorial thereof, as hereinafter described, shall have been 
entered in the register book upon the folium constituted by the existing grant or 
certificate of title of such land ; and the person named in any grant, certificate of title, or 
other instrument, or registered as seised of or taking any estate or interest, ehidl be deemed 
to be the registered proprietor thereof. 
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35. Except as is hereinafter otherwise proyided, every grant or other instrument pre- Jj*f"y*®?^ *** 
fented for registration shall be jn duplicate, (•) and shall, unless a Crown grant, be attested "* "* aupUcato. 
b J a witness, and shall be registered in the order of time in which the same is produced 

for that purpose ; and instruments registered in respect to or affecting the same estate or Instruments en- 
interest shall, notwithstanding any express, implied, or constructiye notice, be entitled in ^^'^i!** priority 
priority the one over the other, according to the date of re^stration, and not according to Jf^jStwUo?** 
the date of each instrument itself, and the Begistrar General upon registration thereof 
shall file one original in his office, and shall deliver the other to the person entitled thereto, 
and so soon as registered every instrument drawn in any of the several forms provided in And when re- 
the Schedule hereto, or in any form which for the same purpose may be authorized in J^Jf^ ^ bodi 
conformity with the provisions of this Act, shall for the purposes of this Act be deemed ed in redster 
and taken to be embodied in the register book, as part ana parcel thereof, and such book and to have 
instrument when so constructively embodied, and stamped with the seal of the Begistrar Julf**^ *^' * 
General, shall have the effect of a deed duly executed by the parties signing the same. 

36. In every instrument creating or transferring any estate or interest in land imder the SmSu)^** 
provisions of this Act, there shall be implied the following covenant by the party creating implied in 
or transferring such estate or interest, that is to say : That he will do such acts and execute instnimentt, 
such instruments as in accordance with the provisions of this Act may be necessaiy to 

give effect to all covenants, conditions, and purposes expressly set forth in such instrument, 
or by this Act declared to be implied against such party in instruments of a like nature. 

37. Every memorial entered m the register book shall state the nature of the instru- J^SJ*'^ ^^ 
ment to which it relates, the day and hour of the production of such instrument for 
registration, the names of the parties thereto, and shall refer by number or symbol to such 
instrument, and shuU be signed by the Registrar General. 

38. Whenever a memorul of any instrument has been entered in the register book, JJ^SJi^o^dJi- 
the Begistrar General shall, except m the case of transfer or other dealing inaorsed upon pUcate grant or 
any grant, certificate, or other instrument as hereinafter provided, record the like memorial other instru* 
on the duplicate grant, certificate, or other instnunent evidencing title to the estate or °**o^ 
interest intended to be dealt with, or in any way affected, unless the Begistrar General 

shall, as hereinafter provided, dispense with the production of the same, and the Begfttrar 

General shall indorse on every instrument so registered a certificate of the date and hour 

on which the said memorial was entered in the register book, and shall authenticate ^J*^^^ ^ 

each such certificate by signing his name and affixing his seal thereto, and such certifi- {l^^i^l^^.*** 

oate shall be received in all Courts of law and equity as conclusive evidence that such 

instrument has been duly registered. 

39. No instrument, until registered in manner hereinbefore prescribed, shall be effectual ^I^STuntir^' 
to pass any estate or interest in any land under the provisions of this Act, or to render entry in register 
such land liable as security for the payment of money, but upon the registration of any book, 
instrument in manner hereinbefore prescribed the estate or interest specified in such 
instrument shall pass, or as the case may be, the land shall become liable as security m 

manner and subject to the covenants, conditions, and contingencies set forth and specified 
in such instrument, or by this Act declared to be implied in instruments of a like nature ; 
and should two or more instruments, executed by the same proprietor, and purporting to 
transfer or encumber the same estate' or interest in any luid, be at the same time pre- 
sented to the Begistrar General for registration and indorsement, he shall register and 
indorse that instrument imder which the person claims property who shall present to 
him the grant or certificate of title of such land for that purpose. 

40. Notwithstanding the existence in any other person of any estate or interest, whether Estate of r^is- 
derived by grant from the Crown or otherwise, which but for this Act might be hold to tered proprtotor 
be paramount or to have priority, the registered proprietor of land or of any estate or I*'»n»o«»nt. 
interest in land under the provisions of this Act shall, except in case of fraud, hold the 

same subject to such encumbrances, liens, estates, or interests, as may be notified on the 
folium 01 the register book constituted by the grant or certificate of title of such land, 
but absolutely free from all other encumbrances, liens, estates, or interests whatsoever, 
except the estate or interest of a proprietor claiming the same land under a prior cer- 
tificate of title, or under a prior grant registered under the provisions of this Act, and 
except as regards the omission or misdescription of any right-of-way or other, ease- • 
ment created in or existing upon any land, and except so far as regards any portion 
of land that may by wrong description of parcels or of boundaries be included in the 
grant, certificate of title, lease, or other instrument eviHencing the title of such registered 
projirietor not being a purchaser or mortgagee thereof for value, or deriving nom or 
through a purchaser or mortgagee thereof for value. 

41. The Begistrar General shall not register any instrument purporting to transfer or !?^S*^j2r«d' 
otherwise to .deal with or affect any estate or interest in land under the provisions of JSuess m aoowS- 
this Act, except in the manner herein provided, nor unless such instrument oe in accord- ance with 
anoe with the provisions hereof. prowribedforms. 

(*) By sec. 2 of 36 Tic. No. 7, fOMt^ no duplicate of a memorandum of transfer is re« 
quired to be presented for the purpose of registration. 
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Pabt JN .—Dealings. 

42. When land under the proyisions of this Act, or anj estate or interest m such hind, 
is intended to be transferred, or anj right-of-way or other easement is intended to be 
created or transferred, the registered proprietor may execute a memorandum of transfer 
in form D or E of the Schedule hereto, which memorandum shall, for description of the 
land intended to be dealt with, refer to the grant or certificate of title of such land, or 
shall give such description as may be sufficient to identify the same, and shall contain an 
accurate statement of the estate, interest, or easement intended to be transferred or 
created, and a memorandum of all leases, mortgages, and other encumbrances to which 
the same may be subject, and such memorandum of , transfer, if it purports to deal with 
an estate in respect to which a certificate of title ' is b^ this Act authorized to be issued, 
or if it be indorsed on the instrument evidencing the title of the transferror, need not be 
in duplicate. 

43. Whenever any easement or any incorporeal rieht other than an annuity or rent 
charge in or over any land under the provisions of this Act is created for the purpose of 
being annexed to or used and enjoyed together with other land under the provisions of this 
Act, the Eegistrar General shall enter a memorial of the instrument creating such ease- 
ment or incorporeal right upon the folium of the register book constituted by the 
existing grant or certificate of title of such other land. 

44. If the memorandum of transfer purports to transfer an estate of freehold in 
possession, in the whole or in part, of the land mentioned in any grant or certificate of 
title, the tsransf error shall deliver up the grant or certificate of title of the said land, and 
the Kegistrar General shall, after registering the transfer, enter on such grant or certifi- 
cate of title a memorandum canceUing the same either wholly or partially according as 
the memorandum of transfer purports to transfer the whole of part only of the land 
mentioned in such grant or certificate of title, and setting forth the particulars of the 
transfer. (•) 

45. The Begistrar General upon cancelling any grant or certificate of title either 
wholly or partially pursuant to any such transfer, shaU make out to the transferree a 
certificate of title to the land mentioned in such memorandum of transfer, and every 
such certificate of title shall refer to the original grant of such land and to the memo- 
randum or other instrument of transfer, and the Begistrar General shall retain every 
such memorandum of transfer, and cancelled or partially cancelled grant or certificate of 
title, and whenever required thereto by the proprietor of an unsold portion or balance of 
land included in any such partially cancelled grant or certificate of title, or by a registered 
transferree of such portion or of any part thereof, shall make out to such proprietor or 
transferree a certificate of title for such portion or for any part thereof of which he is 
the proprietor or transferree. 

46. In every instrument transferring an estate or interest in land under the provisions 
of this Act, subject to mortgage or incumbrance, there shall be implied the following 
covenant by the transferree, that is to say, that such transferree will pay the interest or 
annuity or rent charge secured by such mortgage or encumbrance, after the rate and at 
the times specified in the instrument creating the same, and will indemnify and keep 
harmless the transferror from and against the principal sum secured by such instrument 
and from and against all liability in respect of any of the covenants therein contained, or 
by this Act implied, on the part of the transferror. 

47. TJpon the registration of any transfer the estate or interest of the transferror as 
set forth in such instrument, with all rights, powers, and privileges thereto belonging or 
appertaining, shall pass to the transferree, and such transferree shall thereupon become 
subject to and liable for all and every the same requirements and liabilities to which he 
would have been subject and liable, li named in such instrument originally as mortgagee 
encumbrancee or lessee of such land or interest. 

48. By virtue of every such transfer, the right to sue upon any memorandum of mort- 
gage or other instrument, and to recover any debt, sum of money, annuity, or damages 
thereunder (notwithstanding the same may be deemed or held to constitute a chose in 
action), and all interest in any such debt, sum of money, annuity, or damages, shall be 
transferred so as to vest the same at law as well as in equity in the transferree thereof : 
Provided always that nothing herein contained shall prevent a Court of Equity from 
giving effect to any trusts affecting the said debt, sum of money, annuity, or damages, in 
case the transferree shall hold the same as a trustee for any other person. - 

49. When any land under the provisions of this Act is intended to be leased or demised 
for a life or lives, or for any term of years exceeding three years, the proprietor shall 
execute a memorandum of lease in form F of the Sch^ule hereto, and every such instru- 
ment shall, for description of the land intended to be dealt with, refer to the grant or 



(•) See, however, the recent Act 36 Vic. No. 7, sec. 1, j?o*^, as to transfer by indorse- 
ment on the certificate. , 
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oertiflcate of tiUe of the land, or shall ^yo snoh other description as idaj be necessary to 
identify soch land, and a right for or covenant bj the lessee to purchase the land therem 
desorilied maj be stipulated in such instrument ; and in case the lessee shall paj the pur- 
chase monej stipulated, and otherwise observe his covenants, expressed and implied in such 
instrument, the lessor shall be bound to execute a memorandum of transfer to such lessee 
of the said land, and the fee-simple thereof, and to perform all necessary acts by this Act 
prescribed for the purpose of tnmsferring to a purchaser the said land and the fee-simple 
thereof : Provided always that no lease of mortgaged or encumbered land sluJl be valid 
and binding against the mortgagee or encumbrancee, unless such mortgagee or encum- 
hrancee shul have consented to such lease prior to the same being registered. 

60. Whenever any lease or demise which is required to be registereid by the provisions Lease may be 
of this Act, is intended to be surrendered, and the surrender thereof is effected oUierwise JSJ^fflSrat^ 
than through the operation of a surrender in law, or than imder the provisions of any law lessee with oon- 
at the time being in force in the Ck>lony relating to insolvent estates, there shall be indorsed cunence of 
upon such lease or on the counterpart thereof the word " Surrendered," with the date of ^^•**''* 

such surrender, and such indorsement shall be signed by the lessee and by the lessor as 
evidence of the acceptance thereof, and shall be attested by a witness, and the Begistrar 
General thereupon snaU enter in the Register Book a memorandum recording the Sate of 
inch surrender, and shall likewise indorse upon the lease a memorandum recording the 
&ct of such entry having been made in the Register Book, and upon such entry havins^ 
been so made in the Renter Book, the estate or interest of the lessee in such land shaU 
revest in the lessor or in the person in whom', having regard to intervening circumstances 
(if any), the said huid would have vested if no such lease had ever been executed ; and 
production of such lease or counterpart bearing such indorsement and memorandum shall 
be sufficient evidence that such lease had been so surrendered : Provided that no lease sub- 
ject to mortgage or encumbrance shall be so surrendered without the consent of the 
mortgaeee or encumbrancee. 

61. £1 every memorandum of lease there shall be implied the following covenants Gorenants to be 
against the lessee, that is to say— {"^"tilSirt tSi 

(1.) That he will pay the rent thereby reserved at the times therein mentioned and iSseei'*'^ 
all ratetf and taxes which may be payable in respect of the demised property 
durinff the continuance of the lease. 

(2.) That he will at all times during the continuance of the said lease keep, and at 
the determination thereof vield up the demised property in good and tenant- 
able repair, accidents and aaniage from fire,%toxm, and tempMt, and reasonable 
wear and tear excepted. 

62. In every memorandum of lease there shall also be implied the following powers in Powers to be 
the lessor, that is to say— impUed in lessor. 

(1.) That he may by himself or his agents twice in every year during the term, at a 
reasonable time of the day upon giving to the lessee two days previous notice, 
enter upon the demised property and view the state of repair thereof, and may 
serve upon the lessee or leave at his last or usual place of abode in this Ck>lony, 
or upon the demised propeHr, a notice in writing of any defect, requiring him 
within a reasonable tune, to oe therein prescribed, to repair the same. 
(8.) That in case the rent or any part thereof shall be in arrear for the space of six 
calendar months, or in case de&kult shall be made in the fulfilment of any cove- 
nant, whether expressed or implied in such lease, on the part of the lessee, and 
shall be continued for the space of six calendar months, or in case the repairs 
required bv such notice as saoresaid shall not have been completed within the 
time therem specified, it shall be lawful for such lessor to re-enter upon and take 
possession of such demised premises. . 
68. In any such case the Registrar General, upon proof to his sads&ction of lawful re- Begistrar 
entry and recovery of possession b^ a lessor, shaQ note the same by entr^ in the Register ^jj^^i^^i 
Book, and the estate 01 the lessee m such land shall thereupon determine, but without S^try in 
releasing him from his liability in respect of the breach of any covenant in such lease Begisfcer Book, 
expressed or implied, and the Registrar General shall cancel such, lease if delivered up to 
him for that purpose. 

^ "64. Whenever any land or estate or interest in land under the provisions of this Act ^^^ '"'**^t?'* 
is intended to be charged or made security in &vour of any mortgagee, the mortgagor shall m^^^^S^^. 
execute a memorandum of mortgage in form G of the Sohedtiie hereto, and menever toed, 
any such land, estate, or interest is intended to be charged with or made security for the 
payment of an aimuity, rent charge, or sum of money, in fiivour of any encumbrancee, 
the encumbrancer shall execute a memorandum of encumbrance in form H of the Schedule 
hereto, and every such instrument shall contain an accurate statement of the estate or 
interest intended to be mortgaged or encumbered, and shall for description of the land 
intended to be dealt with reror to tiie grant or certificate of title of the land in which 
such estate or interest is held, or shall give such other description as may be necessaiy to 
identify such land together with a statement of all mortgages and otbbor encumbrancee 
affecting the meaae, if any. 

Q 
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56. Mortgage and encumbrance under this Act shall haye effect as securify, but shall 
not operate as a transfer of the land thereby charged, and in case de&ult be made in the 
payment of the principal sum, interest, annmty, or rent charge, or any part thereof thereby 
secured, or in the obserrance of any coyenant expressed in any memorandum of mortgage 
or of encumbrance registered under this Act, or that is hereinafter declared to be implied 
in such instrument, and such default be continued for the space of one calendar month or 
for such other period of time as may therein for that purpose be expressly limited, the 
mortgagee or incxunbrancee may giye to the mortgagor or encumbrancer notice in writing 
to pay the money then due or owing on such memorandum of mortgage or of encum- 
brance, or to obserye the coyenants therein expressed or implied as the case may be, and 
that sale will be effected unless such default be remedied, or may leaye such notice on the 
mortgaged or encimibered land or at the usual or last-known place of abode in the Colony 
of the mortgagor or encumbmnoer or other person claiming to be then entitled to the 
said land or with his known agent. 

66. After such default in payment or in obseryance of coyenants continuing for the 
further space of one calendar month from the seryice of such notice, or for such other 

C'od as may in ^ch instrument be for that purpose limited, such mortgagee or encum- 
icee is hereby authorized and empowered to sell the land so mortgaged or encumbered, 
or any part thereof, and all the estate and interest therein of the mortgagor or encum- 
brancer, and either altogether or in lots, by public auction or by priyate contract or 
both such modes of sale, and subject to such conditions as he may thiink fit, and to buy 
in and resell the same without bemg liable for any loss occasioned hereby, and to make 
and execute all such instruments as shall be necessary for effecting the sale thereof, all 
which sales, contracts, matters, and things hereby authorized shall be as yaUd and effec- 
tual as if the mortgagor or encumbrancer had made, done, or executed the same ; and the 
receipt or receipts m writing of the mortgagee or encumbrancee shall be a sufficient dis- 
charge to the purchaser of such land, estate, or interest, or of any portion thereof, for so 
much of his purchase money as may be thereby expressed to be reoeiyed ; and no such 
purchaser shall be answerable for the loss, misapplication, or non-application, or be 
obliged to see to the application of the purchase money by him paid, nor shall he be 
concerned to inquire as to the fact of any default or notice haying been made or giyen 
as aforesaid ; and the purchase money to arise from the sale of any such land, estate, or 
interest, shall be applied, first in payment of the expenses occasioned by such sale, secondly 
in payment of the moneys which may then be due or owing to the mortgagee or encum- 
brancee, thirdly in payment of sub^uent mortgages or encumbrances if any in the order 
of their priority, and the surplus if any shall be paid to the mortgagor or encumbrancer 
as the case may be. 

67. Upon proof to his satisfaction by statutory declaration that such default has been 
made and continues as aforesaid, the Registrar General shall register any memorandum 
or instrument of transfer executed by a mortgagee or encumbrancee for the purpose of 
such sale as aforesaid, and upon such registration the estate or interest of the mortgagor 
or encumbrancer as therein aescribed to be conyeyed, shall pass to and yest in the pur- 
chaser freed and discharged from all liability on account of such mortgage or encum- 
brance or of any mortgage or encumbrance registered subsequent thereto ; and if such 
memorandum of transfer purports to pass an estate of freehold in possession, not being a 
life leasehold, the purchaser shall be entitled to receiye a certificate of title for the same. 

68. The mortgagee or encmnbrancee, upon de&kult in payment of the principal sum or 
any port thereof or of any interest, annuity, or rent charge secured by any mortgage or 
encumbrance, may enter into possession of the mortgaged or encumbered land by reoeiy- 
ing the rents and profits thereof, or may distrain upon the occupier or tenant of the said 
land under the power to distrain hereinafter contamed for the rent then due, or may 
bring an action of ejectment to recoyer the said land either before or after entering into 
the receipt of the rents and profits thereof, or making any distress as aforesaid, and either 
before or after any sale of such lands shall be effect^ under the power of sale giyen or 
implied in his memorandum of mortgage or of encumbrance in the same manner in 
which he mi^ht haye made such entry or distress or brought such action if the principal 
sum or annmty were secured to him by a conyeyance of the legal estate in the land so 
mortgaged or encumbered, and any such registered mortgagee shall be entitled to fore- 
close the right of the mortgagor to redeem Uie said mortgaged or encumbered lands in 
manner hereinafter proyid^. 

69. Wheneyer a mortgagee or encumbrancee shall giye notice of his demanding to 
enter into receipt of the rents and profits of the n^ortgaged or encumbered land to the 
tenant or occupier or other person liable to pay or account for the rents and profits 
thereof, all the powers and remedies of the mortgagor or encumbrancer in regard to 
receipt and recoyery of and giying discharges for sucn rents* and profits shall be sus- 
pended and transferred to Uie said mortgagee or encumbrancee until such notice be 
withdrawn, or the mortgage or encumbrance shall be satisfied and a discharge thereof 
duly registered ; and in eyeiy such case the receipt in writing of the mortgagee or encum- 
brancee shall be a sufficient discharge for any rents and profite theiein expressed to be 
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^eoetred, 9fd no person paymg the same shall he honnd to inquive oonoeming any default . 
or otiber circnmstance affecting the right of the person giving such notice hejond the 
&ct of his heing dulj legistered as mortgagee or encumhranoee of the land : Provided 
that nothing herein contained shall intenere with the effect of any rule, order, or judg- 
ment of the Supreme Court, in regard to the payment of rent unaer the speciid circum- 
stanoee of anj case, nor shall prejudice anj remedy of the mortgagor or enoumhrancer 
against the mortgagee or encumhranoee for wrongful entry or for an account. 

60. Any mortgagee or encumhranoee of leasehold land imder the provisions of this Mortgagee of 
Act, or any person claiming the said land as a purchaser or otherwise from or under such {Jl^^toDoeaM^* 
mortgagee or encumbrancee after entering into possession of the said land or the rents ^^ liabteto 
and profits thereof, shall, during suth possession, and to the extent of any rents and lessor, 
profits which may be received by him, become and be subject and liable to tne lessor of 

the said land or the person for the time being entitled to the said lessor's estate or 
interest in the said Ismd, to the same extent as the lessee or tenant was subject to and 
liable for, prior to such mortgagee, encumbrancee, or other person entering into posses- 
sion of the said hmd or the rents and profits thereof. 

61. Upon the production of any memorandum of mortgage or of encumbrance, having Discharge of 
thereon an endorsement signed by the mortgairee or encumbrancee and attested by a inortgages and 
witness dischargmg the hmi estate or intereSfrom the whole or part of the prinapal «°^^*«^«^ 
sum or annuity secured, or discharging any part of the land comprised in such ins(^- 
mentfrom the whole of such principal sum or annuity, the Registrar Q^neral shall make 

an entry in the Register Book noting that such mortgage or encumbrance is discharged 
wholly or partially, or that part of the land is discharged as aforesaid, as the case may 
require, and upon such entiy being so made the estate or interest or the portion of land 
mentioned or referred to in such indorsement as aforesaid shall cease to be subject to or 
liable for such principal sum or annuity, or as the case may be, for the part thereof noted 
in such entry as discharged. 

62. Upon proof of the death of the annuitant, or of the oocurrenoe of the event or Entry of satiBfao- 
oiroumstance iipon which in accordance with the provisions of any meniorandum of ^^ ^' annuit}-. 
encumbrance the annuity or sum of money thereby secured shall cease to be payable, 

and upon proof that all arrears of the said annuity and interest or money have been paid 
satiBfied or discharged, the Registrar General shall make an entry in the Register Sook 
noting that such annuity or sum of money is satisfied and discharged, ' and shall cancel 
such instrument, and upon such entry being made the land, estate, or interest shall cease 
to be subject to or liable for such annuity or sum of money, and the Registrar General 
shall in any or either such case as aforesaid indorse on the grant, certificate of title, or 
other instrument evidencing the title of the mortgagor or encumbrancer to the land 
estate or interest mortgaged or encumbered, a memorandum of the ' date on which such 
entry as aforesaid was mi^e by him in the Register Book, whenever such grant, certificate 
of title, or other instrument shall be presented to him for that purpose. 

63. In case the registered mortgagee shaU be absent from the Colony and there be no Hortnige r^ney 
person authorized to give a receipt to the mortgagor for tiie mortgage money at or after ^q^^*^ ^ 
the date appointed for the redemption of any mortgage, it shaU be lawful for the Trai^surer if 
Colonial Treasurer to receive such mortgage money wit^ all arrears of interest then due mortgape be 
tiiereon, in trust for the mortgagee or other person entitled thereto, and thereupon the ccSony aSd* **** 
interestupon such mortgage slmll cease to run or accrue, and the Registrar C^enend shall mor^«e dis- 
npon the receipt of the said Treasurer for the amount of the said mortgage money and charg^ 
interest make an entry in the Register Book discharging such mortgage, stating the day 

and hour on which such entry is made, and such ent^ snail be a vahd discharge for such 
mortgage and shall have the same force and effect as is hereinbefore given to a like entiy 
when imide upon production of the memorandum of mortgage vdth the receipt of the 
mortgagee ; and the Registrar General shall endorse on the grant, certificate of title, or 
other instrument as aforesaid, and also on the memorandum of mortgage, whenever those 
instruments shall be brought to him for that purpose, the several particulars hereinbefore 
directed to be endorsed upon pach of such instruments respectivdy* 

64. In every memorandum of mortgage there shall be implied against the mortgagor Oorenants to be 
a covenant that he will repair and keep in repair all buildings or other improvements i^i^plied in eTery 
erected and made upon the land, and that the mortgagee may at all convenient times m^^i^ ^"'^ ^ 
imtil such mortgage be redeemed be at liberty with or without surveyors or others to 

enter into and upon such land to view and inspect the state of repair of such bmldings 
or improvements^ 

65. Such of the covenants hereinafter set forth, as shall be expressed in any Abbrerlated 
memorandum of lease or mortgage as to be implied, shall if expressed in the form of loruu of words 
words hereinafter appointed ^ prescribed for the case of each such covenant '^' ~^«™^ 
i«spectively, be .so implied as fully and effectually as if such covenants were set forth 

folly and in words at length in such instrument, that is to say, the words ** will insure " losan. 
•hall imply as follows — ^that the lessee or mortgagor will insure and, so long as the 
principal money and interest secured by mortgage shall remain unpaid, or toe term 
ezpretsed in the sedd mortgage or lease shall not have expiredi will keep insured, in the 
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Dame of such mortgagee or lessor in some public insuronoe office to be approyed bj such^ 
mortgagee or lessor, against loss or damage bj fire to the full amounts specified in such 
instrument, or if no amount be specified then to their full value, all buildmgs, tenements, 
or premises erected on such land which shall be of a nature or kind capable of being 
insured against loss or damase by fire, and that the mortgagor or lessee will at the request 
of the mortgagee or lessor hand over to and deposit with him the policy of eyeij such 
insurance, and produce to him the receipt or receipts for the annual or other premiums 
payable on account thereof, and also that all moneys to be received under or by virtue of 
any such insurance shall, in the eyent of loss or damage by fire, be laid out and expended 
in making good such loss or damage, provided also that i£ default shall be made in the 
observance or perfonbance of the coyenant last aboye mentioned it shall be lawful for 
the mortgagee or lessor without prejudice neyertheless to and concurrently with the 
powers granted him by his memorandum of mortgage or lease or by this Act provided, 
to insure such building, and the costs and charges of such insurance shall, until such 
mortgage be redeemed or such lease shall have expired, be a charge upon the said land 
recoverable in like manner as rent or interest in arrear. The words " point outside oveiy 
alternate year" shall imply as follows yiz. — and also will in .every alternate year during 
the currency of such lease paint all the outside woodwork and ironwork belonging to 
the hereditaments and premises mentioned in such lease with two coats of proper oil" 
colours in a workmanlike manner. The words ** paint and paper inside every third year^* 
shall imply as follows viz. — and will in every third year during the currency of such 
lease paint the inside wood, iron, and other works now or usually painted, with two coats 
of proper oil-colours in a workmanlike manner^ and also re-paper with paper of a quality 
as at present, such parts of the said premises as are now papered, and also wash, stop, 
whiten, or colour such parts of the said premises as are now whitened or coloured 
respectively. The words " will fence " shall imply as follows yix. — and also will during 
the continuance of the said lease, erect and put up on the boundaries of the land therein 
mentioned or upon such boimdaries upon which no substantial fence now exists a good 
and substantial fence. The word " cultivate " shall imply as follows viz. — and will at 
all times during the said lease cultivate, use, and ihanage all such parts of the land therein 
mentioned as are or shall bo broken up or conyerted into tillage, m a proper and husband- 
manlike manner, and will not impoverish or vraste the same. The words " that the 
lessee will not use the said premises as a shop" shall imply as follows viz. — and also that 
the said lessee will not conyert, use, or occupy the said hereditaments and premises 
mentioned in such lease or any part thereof into or as a shop, warehouse, or other place 
for carrying on any trade or business whatsoeyer, or permit or BxxSer the said heredita- 
ments and premises or any part thereof to be used tor any such purpose, or othervrise 
than as a private dwellmg-house, without the consent in writing of the said leeaor. 
The words " will not cany on offensive trades " shall imply as foUovrs — and also that 
no noxious, noisome, or offensive art, trade, business, occupation, or calling, shall at any 
time during the said term be used, exercised, carried on, permitted, or suffered in or upon 
the said hereditaments and premises aboye mentioned, and that no act, matter, or tlung 
whatsoeyer, shall at any time during the said term be done in or upon the said heredita- 
ments and premises, or any part thereof, which shall or may be, or grow, to the annoy- 
ance, nuisance, grievance, damage, or disturbance of the occupiers or owners of the adjoin- 
ing lands and hereditaments. Qlie words ** will not without leaye assign or sublet " shall 
imply as follows viz. — and also that the said lessee shall not nor vrill diiring the term of 
such lease assign, transfer, demise, sublet, or set oyer, or otherwise by any act or deed 
procure the lands or premises therein mentioned or any of them or any pa^ thereof to 
be assigned, transferred, demised, sublet or set oyer unto any person whomsoeyer, with- 
out the consent in writing of the said lessor first had and obtained. The words " will not 
out timber" shall imply as follows — and also that the said lessee shall not nor vrill cut 
dovm, fell, injure, or destroy any growing or living timber, or timber-like trees standing 
and being upon the said hereditaments and premises above mentioned without the 
consent in writing of the said lessor. The words " vrill carry on the business of a 
publican and conduct the same in an orderly manner ** shall imply as follows viz. — and 
also that the said lessee vrill at all times during the currency of such lease, use, exercise, 
and carry on, in and upon the premises therein mentioned, the trade or business of a 
licensed rictualler or publican and retailer of spirits, vrines, ale, beer, and porter, and keep 
open and use the messuage, tenement, or inn and buildings standing and being unon the 
said land, as and for an inn or public-house for the reception, accommodation, and enter- 
tainment of trayeUers, guests, and other persons resorting thereto, or frequenting the 
same, and manage and conduct such trade or business in a quiet and orderiy manner, 
and will not do, commit, or permit, or suffer to be done or committed, any act, 
matter, or thing whatsoeyer, whereby or by means whereof any license ^hall or may be 
forfeited or become yoid or liable to be taken away, suppremed, or suspended in any 
manner howsoeyer. The words "vrill apply for renewal of license" shall imply as 
follovrs, yiz. — and also shall and will from time to time during the continuance of the 
laid term, at the proper timee for that purpoflOi apply for and endeatour to obtain at bia 



REAL PROPERTY. • loi 

.own expense, all such licensee as are or may be neoe88ai7for canring on tiie said trade or 
business of a licensed -victualler or publican, in and upon the said hereditaments and pre- 
mises, and keeping the said messuage, tenement or inn, open as and for an inn or public- 
honse as aforesaid. The word^ " will facilitate the transfer of license" shall imply as Facilitate the 
follows, "m.— and also shall and will at the expiration or other sooner determination of S^^J*^ ^ 
the said lease, sign and give such notice or notices and allow such notice or notices of a 
renewal or transfer of anj license as mKV be required bj law to be affixed to the said 
messuage, tenement, or inn, to be thereto affixed and remain so affixed during such time or 
tames as shall be necessary or expedient in that behalf, and generally to do and perform 
all such further acts, matters, and things, as shall be necessary to enable the said lessor 
or any other person authorized by him to obtain the renewal of any license, or any new 
license, or the transfer of any license then existing and in force. 

66. The Registrar General shall not make any entry in the register book of any notice No notice of 
of trmts, whether expressed, implied, or constructiye, but trusts may be declared by any *"2J«d**!''* 
instmment or deed Tmich instrument or deed may include as well lands imder the pro- ^!^lrfster ImoIc. 
Tisions of this Act, as land which is not under the provisions thereof. Provided that the i«gt-Jm „♦ 
description of the several parcels of land contained in such instrument or deed shall declaring tTusts 
sufficiently distinguish the land which is under the provisions of this Act, from the land majbedeposited 
whidi is not under the provisions thereof, and a duplicate or an attested copy of such Jl^l?^* ngia' 
instrument may be deposited with the Registrar Q^neral for safe custody and reference, 

but shall not be registered. 

67. Upon the transfer of any land, estate, or interest, under the provisions of this Act, How survivor- 
to two or more persons as ^'oint proprietors to be held by them as trustees, it shall be law- >^P among 

ful for the transferror to insert in the memorandum of transfer or other instrument the bSredejroent oti 

words " no survivorship," and the Registrar General shall in such case include such Judge's ordor. 

words in the memorial of such instrument, to be entered by him in the register book as 

hereinbefore directed, and shall also enter the said words upon any certificate of title 

issued to such joint proprietors pursuant to such memorandum of transfer. And any two 

or more persons registered as jomt proprietors of any land, estate, or interest imder the 

provisions of this Act, held by them as trustees, may by writing under their hand autho- 

rixe the Registrar General to enter the words *' no survivorship" upon the grant, certificate 

of title, or other instrument evidencing their title to such estate or interest, and also upon 

the duplicate of such instrument in the register book, or filed in his office, and after such 

entry has been made and signed bv the R^istrar General in either such case as aforesaid, 

it shall not be lawful for any less number of joint proprietors than the number then 

registered, to transfer or otherwise deal with the said land, estate, or interest without 

obtaining the sanction of the Supreme Ck>urt or a Judge thereof. 

68. Before making any such order as aforesaid, the Court or Judge shall if it seem Notice to be pub- 
reqxdsite cause notice of intention so to do to be advertised once in the Oazette, and three ^^ before 
times in at least one newspaper published in Sydney, and shall appoint a period of time ^^^' 
within which it shall be lawful for any person interested to show cause why such order 

should not be issued, and thereupon it shall be lawful for the said Court or Judge in such 
order to give directions for the transfer of such land, estate, or interest, to any new pro- 
prietor or proprietors solely or jointly, with or in the place of any existing proprietor, or 
to make such order in the premises as the Court thinks just, for the protection of the 
persons beneficially interested in such land, estate, or interest, or in the proceeds thereof, 
and upon such order being deposited with the Registrar General he shall make such 
entries and perform such acts as in accordance with the provisions of this Act may be 
necessary for the purpose of giving effect to such order. 

69. Tne registered proprietor of any land, estate, or interest under the provisions of this Powers of 
Act, may authorize and appoint any person to act for him or on his behalf in respect to attorn^, 
the transfer or other deahng with such land, estate, or interest in accordance with the 
provisions of this Act, by executing a power in any form heretofore in use for the like 
purpose, or in form I of the Schedule hereto, and such power of attorney or a duplicate 

or certified copy thereof shall be filed in the office of the Registrar General, who shall 
enter in the register book a memorandum of the particulars therein contained and the 
date and hour when it was so filed. 

70. The Registrar General, upon the application of any registered proprietor of land Registration 
under the provisions of this Act, shall grant to such proprietor a registration abstract in abstract for 
the form K of the Schedule hereto enabling him to transfer or otherwise deal with his {JSj^^l^thoirtthe 
estate or interest in such land at any place without the limits of the Colony, and sh^ at ]^ts of the 
t^ same time enter in the register book a memorandum recording the issue of such regis- Province, 
tration abstract, and shall indorse on the grant, certificate of title, or other instrument 
evidencing the title of such applicant proprietor, a like memorandum, and from and after 

the iasuinff of any such registration abstract, no transfer or other dealing in any way 
affecting the estate or interest in respect of which such registration abstract is issued, shall 
be entCTed in the register book, until such abstract sh^ have been surrendered to the 
Begirtrar General to he cancelled, or the loss or destruction of such abstract proved to 
Ins satisfEKStion. 
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71. Whenever any transfer or other dealing is intended to be tranmoted und^r anj 
such registration abstract, a memoiandum of transfer or such other instrument as the 
case may require shall be prepared in duplicatCi in form hereinbefore appointed, and shall 
be produced to some one of the persons hereinafter appointed as persons before whom 
the execution of instruments without the limits of the Colonj maj be prored, and upon 
memorial of such instrument being entered upon the registration abstract, and authenti- 
cated bv the signature of such authorized person as aforesaid in manner hersinbefore 
directed for the entry of memorials in the renster book, sudii instrument shall be held 
to be registered, and such transfer or other dealing shall be as valid and binding to all 
intents as if the same had been entered in the register book by the Begistrar Cheneral, 
and whenever a memorial of any instrument which has not been indorsed upon the 
instrument evidencing title to the estate or interest intended to be dealt with has been 
entered upon the registration abstract, such authorized person as aforesaid shall record 
the like memorial on the duplicate grant, certificate of title, lease, or oth^r instrument 
evidencing title as aforesaid, and the certificate of registration indorsed on the instrument 
of which the memorial has been so entered and signed by such authorized person and 
sealed with his seal, shall be received in all Courts of Law or Equity as oonclusivo 
evidence that such instrument has been duly registered. 

72. Upon the delivery of any registration abstract to the Begistrar General, he shall 
record in the register book, in such manner as to preserve their priority, the particulars 
of evenr transfer or other deaUng recorded thereon, and shall file in his office the dupli- 
cates of every memorandum of transfer or other instrument executed thereunder, which 
may for that purpose be delivered to hkn, and shall cancel such abstract and note the fact 
of such cancellation in the register book, and if a freehold estate in such land or in any 
part thereof be transferred, the grant or certificate of title shall be delivered up to the 
Ilegistrar General who shall thereupon proceed as is herebef ore directed for the case of 
the transfer of an estate of freehold. 

73. Upon proof at any time to the satisfaction of the Begistrar General, that any 
registration' abstract is lost, or so obhterated as to be useless, and that the powers thereby 
given have never been exercised, or if they have been exercised, then upon proof of the 
several matters and things that have been done thereimder, it shall be lawful for the 
Begistrar General, as circumstances may require, either to issue a new registration abstract 
as the case may be, or to make such entries in the rogister book, or do such acts as might 
have been made or done if no such loss or obliteration had taken place. 

74. The registered proprietor of any land in respect of which a power of attorney has 
been executed, may for the purpose of revoking such power, execute an instrument in the 
form L of the Schedule hereto, or in any form heretofore in use for the like purpose, and 
the Begistrar General shall, ^cept in any case where a registration abstract is outstanding, 
enter the particulars thereof in the register book, and record thereon the date and hour 
in which such entry was made, and shaJl file the same in his office, and after the date of 
such entry the Begistrar General shall not give effect to any memorandum of transfer or 
other instrument executed purstiant to such power of attorney. 
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Fast V. — Trammissum*. 

75. Upon the bankruptcy or insolvency of the registered proprietor of any land, estate, or 
interest under the provisions of this Act, the assignees of such banknq>t or insolvent 
shall be entitled to be registered as proprietors in respect of the same, and the Begistrar 
General upon the receipt of an office copy of the appointment of su(^ assignees, aocom- 
panied by an application in writing under their hand to be so registered in respect to any 
hind estate or interest of such bankrupt or insolvent therein specified and described, shall 
enter in the register book upon the f oUum constituted by the grant or certificate of tkle of 
-such land, a memorandum notifying the appointment of such assignees, and upon such 
entry being made such assignees sheul be deemed and taken to be registered proprietorB 
of tne estate or interest of such bankrupt or insolvent, in such land, and shall hold the 
same subject to the equities upon and subject to which the bankrupt or insolvent held 
the same, but for the purpose of any dealings with such land, estate, or interest, under the 
provisions of this Act, such assignees shall be deemed to be absolute proprietors thereof. 

76. Upon the bankruptcy or insolvency of the registered proprietor of anv lease subject 
to mortgage under the provisions of this Act, the IU«gistrar General, upon the application 
in writing of the mortgagee, accompanied by a statement in writing signed by the assigneee 
of such bankrupt or insolvent oert^yine their refusal to accept such lease, shall enter in 
the register boox the particulars of such refusal, and such entry shall operate a&a fore- 
closure, and the interest of the insolvent in such lease shall thereupon vest in such mort- 
gagee, and if such mortgagee shall neglect or decUne to make such application as aforesaid, 
the Begistrar General, upon apphcation by the lessor and proof of such neglect or refusal 
and of .the matters aforesaid, shall enter in the register book notice of such neglect or 
refusal of such assignee to accept such lease, and such entry shall operate as a surrender 
of such lease. 
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77. The Begistrar (General, upon the production of the register or other sufficient proof Marriage of 

of the marriage of a female registered proprietor of any land, estate, or interest under the torto^lS^^'*^ 
proTisions of this Act, accompanied by an application in writing signed by such female certified to the 
{>roprietor to that effect, shall enter on the register book aiid also upon the certificate of Registrar 
title or other instrument eTidencine the title of such female proprietor when produced to ^°®™^ 
him for that purpose, the name and description of her husband, the date of the marriage Partictaara to be 
and where solemnized, the day and hour of the production to him of the register or other entered in regr- 
sufficient eridence-of such marriage, and the husband of such female proprietor shall ***®^^**i?!LJ?^ 
unless such land be held for her separate use be entitled to be registered as co-proprietor ment evidencing 
of such land in right of his wife, and the Begistrar General upon appUcation to that title. 
effect, and surrender of the existing certificate of title, shall comply with such apphcation. 

78. Whenerer any mortgage, encumbrance, or lease affecting land under the proviuons Transmission of 
of this Act shall be transmitted in consequence of the will or intestacy of the registered mortgage or 
proprietor thereof, probate or an office copy of the will of the deceSased proprietor or '^^ ** ri**^*? 
letters of administration or the order of the Supreme Court authorizing the Curator of P^P™"*^- 
Intestate Estates to administer the personal estate of the deceased proprietor of such 

estate or interest as the case may be, accompanied by an application in writing from the 
executor, administrator, or curator claiming to be registered as proprietor in respect of ^rm or probate 
such estate or interest, shall be produced to the Registrar General who shall thereupon or letters of 
enter in the register book and on the lease or other instrument eyidencing title to the administration 
estate or interest transmitted, the date of the will and of the probate or of the letters of court to be 
administration or order of the Supreme Court as aforesaid, the date and hour of the pro- produced, 
duotion of the same to him, the date of the death of such proprietor when the same can 
be ascertained, with such other particulars as he may deem necessary, and upon such entry , 

being made the executors or admimstrators or the Curator of Intestate Estates as the case 
may be, shall be deemed to be registered proprietors or proprietor of such mortgage, 
encumbrance, or lease, and the Begistrar General shall note the fact of such registration 
by memorandum under his hand on the letters of administration, probate, or other instru- 
ment as aforesaid. 

79. The heir-at-law, derisee, tenant by the courtesy, or other person claiming any estate Heir-at-law or 
of freehold in the land of a deceased proprietor, may make application in writing to the dev^ n^y 
Begistrar General to be registered as proprietor of such estate, and shall deposit with him ^^ Gen^ to 
the certificate of the death, the will or an office copy or probate of the will of the deceased be registered as 
proprietor, or any settlement imder which such appUcant claims, or in the case of intesta^nr proprietor of the 
sucn eridenoe of heirship as he ma^ be enabled to produce, and such application shall ^^'^ 

state Uie natxire of eveiy estate or interest held by other persons at law or in equity in 
such land within the ^)pHcant*s knowledge, and that he verily belieres himself to be 
entitled to the estate in such Jand in respect to which he applies to be registered, and the 
statements made in such application- shall be verified by the oath or statutoiy declaration 
of such applicant : Provided always that the heir-at-law, devisee, or other person making 
such application shall surrender the existing grant or certificate of title of the land in 
respect to which he claims to be registered as proprietor, prior to his being entered in the 
register book as hereinafter mentioned. 

- 80. The Begistrar Ckoieral shall refer such application to the Examiners for examina- Application to 
tion and report, and thereafter shall submit the same for the consideration of the Commis- ^ referred to 
sioners, who may either reject such application altogether, or direct the Begistrar General ui^2S3i 
to causd notice thereof to be published once in the Qazetietfuid three times in at least one doners. 
daily newspaper published in Sydney, and to give such further pubUcity to such applica- 
tion as they may direct, whether by advertisement, or the serving or posting of notices, and Notice thereof 
shall limit and appoint a time not less than one month from the date of, the advertise published after, 
ment in such Oazettef upon or after which the Begistrar General may, unless he shall in 
the mterval have received a caveat forbidding him so to do, register such appUcant as Applicant may 
proprietor of such land by entering in the register book the particulars of the ^ registered. 
tzansmission through which such appucant claims, and by issuing to such appUcant a 
certificate of title for the land so transmitted and the (Jomnussioners may direct anv 
caveat to be entered by the Begistrar General for the protection of the interests of sucn 
other persons (if any) as may be interested in such land : Provided always that the But to hold 
person registered consequent on such direction of the Commissioners, or any executor or S^^ *® *°^ 
administrator, or the Curator of Intestate Estates when registered in respect of any 
mortgage, encumbrance, or lease, shall hold such limd, estate, or interest, in trust for the 
persons and purposes to which it is appUcable by law, but for the puiposes of any dealing 
with such land estate or interest under the provisions of this Act> he shall be deemed to 
be absolute proprietor thereof. 

Paet Yl,— Oeneral Provisions, 

81. Any settlor of land under the provisions of this Act transferrins such land to be Caveat may be 
held by tne transferree as trustee, or any beneficiary or other persons c l aimin g estate or lo^^fi^ 
interest in such land under any unregistered instrument, or by devolution in law or 
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otherwisoi may hj oareat in the form M of Sohedule hereto f oibid the registration of 
any instrument affecting such land, estate, or intereet, either absolutely or untQ after 
notice of the intended dealing giren to the oayeator, as may be required and enjoined in 
such cayeat, and eveiT such caveat shall state the name and address of the person by 
whom or on whose behalf the same is lodge4) and shall contain a sufficient description 
to identify the land and the estate or interest therein claimed by the careator or by the 
person on whose behalf the caveat is lod^^ed, and except in case of caveats lodsed bv 
order of the Supreme Court or by the Kegistrar Gteneral as hereinbefore providec^ shaU 
be si^ed by the caveator or by lus solicitor, known agent, or attorney, and every notioe 
relatmg to such caveat or to any proceedings in respect thereof, if served at the address 
mentioned in such caveat or at the office of- the solicitor, known agent, or attorney who 
And may be may have signed the same, shall be deemed to be duly served, and every such caveat m^ 
withdrawn. \^ withdrawn by the caveator. 

NoUce of caveat S^* Upon the receipt of such caveat the Begistnur General shall notify the same to 

the person against whose application to bring land under the provisions of this Act or 

to be restored as proprietor or as the case may be, to the registered proprietor against 

whose title to deal with land under the provisions of this Act such caveat has been 

lodged, and such applicant proprietor or registered proprietor may if he think fit summon 

Caveator to show the caveator or the person on whose behalf such caveat has been lodged to attend beforo 

^^''^ • the Supreme Court or a Judge thereof, to show cause why such caveat should not be 

removed, and it shall be lawful for such Court or Judge upon proof that such person has 

been summoned to make such order in the premises, either ex parte or otherwise, as to 

When caveat to such Court or Judge may seem fit. And except in the case of a caveat lodged by a 

la^ settlor, or by or on behalf of a beneficiary claimmg under any will or settlement, or bj 

the Registrar General for the protection of incapable persons, or for the prevention oi 

fraud as hereinbefore prescribed, everv such caveat lodged against a registei^ proprietor 

shall, unless an order to the contraiy be made by the Supreme Court or a Judge thereof, 

be deemed to have lapsed upon the expiration of fourteen days after notioe given to the 

caveator that such registered proprietor has applied for the registration of any transfer 

or other dealing with such land estate or interest. C) 

No registry 83. So long as any caveat shall remain m force prohibiting the transfer or other 

^'hnveatln ^®*^^6 ^^ land, the Registrar General shall not enter in the register book any 

f^rce. memorandum of transfer or other instrument purporting to transfer or otherwise deal 

with or affect the land estate or interest in respect to which such caveat may be lodged. 

Oompensation 84. Any person lodging any caveat with the Kegistmr G^eral without reasonable cause, 

^^^ ^^^twSSL t ^^^'^ ^ liable to make to any person who may have sustained damage thereby, such oom- 

ramnable ^^ pensation as may be just, and such compensation shall be recoverable in an action at law 

causa. by the person who has sustained damage from the person who lodged the caveat. 

Proprietor may ^' ^^ registered proprietor of any land or oi any estate or mterest in land under 

vest estate the provisions of this Act, whether of the nature of real or personal property, may by 

aSid *oti]Sw?SS^ any of the forms of instruments of transfer provided by this Act, modified as may be 

oat limiting any' necessary, transfer such land, estate, or interest, or any part thereof, to his wife, or if such 

use or executing registered proprietor be a married woman it shall be Uwful for her to make such transfer 

any assignment \^ \^q^ husband, or it shall be lawful for such registered proprietor to make such transfer 

to himself jointly with any other person or persons, or to create or execute any powers 

of appointment, or to limit any estates whether by remainder or otherwise without 

limiting any use or executing any re-assignment, but upon t^e registration of such transfer 

the said land, estate, or interest shall v^ in such registered proprietor, jointly with any 

other person or persons, or in the person taking under such limitation or in whose favour 

apy power may nave been executed or otherwise, according to the intent and meaning 

appearing in such instrument and thereby expressed. 

(^ M. claiming to be entitled to certain land, but not being in actual occupation thereof, 
applied to bring it under the provisions of the Real Property Act, 26 Vic. No. 9. B. 
thereupon lodged a caveat under the 2l8t section of the Act, in respect of a certain 
portion of the land, which he alleged had been in his own quiet and peaceable posses- 
sion for the last 25 years, and also commenced an action in the Supreme Court as 
directed by section 24, but took no further proceedings therein up to tne tame of this 
application — a period of ten months ; nor was the summons ever served on M. The 
Court, under section 82, (Hargrave, J., dieaewUente) made absolute a rule for the removal 
of the caveat, unless the caveator proceeded with his action within a reasonable time. 
Held (Hargrave, J., ^ietentietUe) that the 82nd section applies to all caveats under 
the Act ; and that the words " such caveat '' at the commencement of the section is to 
be read as if *' any caveat." Held (per Hargrave, J.), that the proper course for M. to 
pursue, was to brmg ejectment against B., or apply de not>o for a certificate of title to 
the land, leaving out the portion in B's possession. Setnble (per Faucett, J.), as the 
summons if issued and not served within six months would be no longer in force 
(C. L. P. Act, s. 10), the caveat would lapse as if no action had been commenced. Bx 
parte M*Intosh, in re Bamee, 10, S. C. B., 146. 
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86. Two or more penons who may be registered ae ioint proprietors of an estate or Begiistered joint 
interest in land imdinr the proTisions of this Act shall oe deemed to be entitled to the proprietors to be 
same as joint tenants, and shall each receiye a separate and distinct certificate of such ^^^^ teDanta. 
joint estate marked respectively with the name of the owner to whom the same shall be I?"*??^^™' 
deliyered, and in all cases where two or more persons are entitled as tenants in conmion di^ct ^ 
to undivided shares of or in any land, such persons shall also receire separate and distinct oertiAcates. 
certificates of title or otiier instrument evidencing title to such undiTiaed shares. 

87. When any person is registered as joint proprietor with his wife, of an estate in Begistntlon of 
fee simple in right of his wife, if such person die m the lifetime of his wife and before ""^I*^,^ ^^^* 
any traiisfer of such estate, or if such wife die in the lifetime of her husband and the P^I^® 

said husband is entitled as tenant by the courtesy, or upon the death of any person 
registered together with any other person as joint proprietor of the same estate or 
interest in any land, or when the life estate in respect to which any certificate of title 
has been issued has determined, and the estate next registered in remainder or rerersion 
has become rested in possession, or the person to whom such certificate of title has been 
issued has become entiUed to the said land for an estate in fee simple in possession, the 
Begistrar Gknersl may, upon the application of the person entiUed and proof to his 
satufaotion of an^ such occurrence as aforesaid, rooster such person as proprietor of such 
estate or interest in manner hereinbefore prescribt^ for the registration of a like estate 
or interest upon a transfer or transmission. 

88. Whenever a certificate of title has been issued in respect of a life estate in any Remainderman 
land, any person entitled in reversion, or remainder to such land, may apply to l» ^ "^hiJISi^Led 
registered as so entitled, and the Registrar General shall cause the title of such applicant JJf^i^T*^^*"*^ 
to be investigated by the Examiners, and thereafter submit the same for consideration by 

the Conuooissioners, who may either reject such application altogether, or direct that the 
applicant be restored forthwith, or be so restored unless caveat be lodged after such 
notice or advertisement, and within such penod as they may appoint, and the Begistrar 
(General shall obey such direction or any order of the Supreme Court in the premises. 

89. Every covenant and power to be implied in any instrument by virtue of this Act, implied coven- 
may be negatived or modified by express declaration in the instrument or indorsed ants m^ be 
tiiereon, and in any declaration in an action for a supposed breach of any such covenant, J^mSLl^ 
the covenant alleged to be broken may be set forth, and it shall be lawful to allege that ^^ 

thitf party against whom such action is brought did so covenant precisely in the same 
manner as tf such covenant had been expressed in words in such memorandum of trans- 
fer or other instrument, any law or pradiee to the contrary notwithstanding, and every 
such in:q>lied covenant shall have the same force and effect and be enforced in the same 
manner as if it had been set out at length in such instrument, and where any memoran- 
dum of transfer or other instrument in accordance vrith the provisions of this Act is 
executed by more parties than one, such covenants as are by this Act declared to be im- 
plied in instruments of the like nature shall be construed to be several, and not to bind 
the parties jointly. 

90. The Kegistcar General may, subject to the approval of the Governor with the Fonns of instru- 
advice aforesaid, from time to time make such alterations in the several forms of instru- ^^j^^fJ^^ ^ 
ments prescribed in the Schedule hereto as he may deem requisite, and shall cause every 

sudi form to be stamped with his seal and to be supplied at the General Kegistry Office 
free of charge or at such moderate prices as he may from time to time fix, or may license 
any person to print and sell the same. 

91. The Begistrar General, with the consent of the Commissioners in case they shall l^Ucates <A 
see reasonable cause for so doing, may dispense with the production of any graiit, certifi- SaybedSro^ed 
cate of title, lease, or other instniment, for the purpose of entering the memorial by this ^^ after notice 
Act required to be entered upon the tnpsfer or other dealing with land under the pro- in certain cases, 
visions of this Act, and upon the registration of such transfer or other dealing the Begis- 
trar General shall notify in the memorial in the register book that no enfiy of such 

memorial has been made on the duplicate grant, or other instrument, and such transfer 
or other dealing shall thereupon be as valid and effectual as if such memorial had been 
BO entered, and the Begistrar 6^eral may, with the like consent, dispense with the pro- 
duction of the erant or certificate of title hereinbefore required to be surrendered, prior 
to the registration of a devisee or heir-at-law upon the transmission of an estate of rrecK- 
hold : Provided always that before regLsterin^ such transfer, transmission, or other dealing 
the Begistrar General shall in such case require the transferror or other partv dealing or 
deriving, to make an affidavit that such grant or instrument has not been depoeited as 
security for any loan, and shall give at least fourteen days* notice, of his intention to 
register such dealing, in the OazeUe and in at least one daily newspajper published in Sydney. 

92. Na writ of fieri facias or other writ of execution issued pnor to the date on whidi *^*^ ^^of 
this Act shall come into operation, or thereafter, shall bind, charge, or affect any land, ^iprei^ Court, 
estate, or interest under the provisions of this Act ; but whenever any land or any 

estate or interest under the provisions of this Act shall be seised or sold by the 
Sheriff or the Begistrar or BaQilt of any District Court under any vmt, or shall be sold 
under any direction, decree, or order of the Supreme Court or DiiArict Court, or wh^serer 
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any order of snch Cotirt shall be made autiiormng the Curator of Intestate Estates to 
take the charge of the real estate of a deceased proprietor, the Registrar General on 
being served with an office copy of the writ, direction, decree, or order as the case may be 
shall enter in the register book and also upon the instrument eridencing title to the said 
estateor interest, if producedfor that purpose, the date of thesaid writ, direction, decree; or 
order, and the date and hour of the production thereof, aoid after such entiy as aforesaid 
the Sheriff or person authorized by the Supreme Court, or the Registrar or Bailiff of any 
District Court shall do such acts and execute such instnmients as under the proyisions 
of this Act may be necessary to transfer or otherwise to deal with the said estate or interest : 
Proyided always that unless and tmtil such entry has been made as aforesaid, no such 
writ shall bind or affect any land under the prorisions of tliis Act, or any estate or 
interest therein, nor shall any sale or transfer by the Sheriff, Begistrar, or Bauiff be Talid 
as against a purchaser or mortgagee, notwithstanding such writ may haye been actually 
in the hands of the Sheriff, Begistrar, or Bailiff at the time of any purchase or mortgage, 
or notwithstanding such purchaser or mortgi^ee may haye had actual or oonstructiye 
notice of the issue of such writ, and upon production to the Begistrar General of sufficient 
eyidence of the satis&ction of any writ so entered as aforesaid, he shall enter in the 
register book a memorandum to that effect, and such writ shall be deemed to be 
satisfied accordingly^ and every such writ shall be deemed to have lapsed imless the same 
shall be executed and put in force within three months from the day on which it was 
entered in the register book as aforesaid. 
^^ ^iSi?!Jj ^3' -^ Corporation for the purpose of transferring or otherwise dealing with land 
forsL^ttSeT*^ luider the provisions of this Act, in lieu of signing the proper instrument for such pur- 
pose prescribed, may affix thereto the conmion seal of such Corporation, with a certificate 
that such seal was affixed by the proper officer verified by his Signature. 
Instnmients bow 94. Instruments executed pursuant to the provisions of this Act, if attested by one 
J^^**®^ J"^ witness, shall be held to be duly attested, and the execution thereof may be proved if the 
proved. parties executing the same be resident within the Colony then before the Begistrar General 

or bff ore a Notary Public, Justice of the Peace, or a Commissioner for taking Affidavits, if 
the said parties be resident in the United Kingdom then before the Mayor or other chief 
officer of any Corporation or before a Notary Public, if the said parties be resident in 
any British Possession then before the Begistrar General or Becoitler |of Titles of such 
Possession, or before any Judge or Notary Public, or before the Governor, Government 
Besident,, or Chief Secretary thereof, and if the said parties be resident at any foreign 
place then before the British Consular Officer resident at such place. 
Mode of proving 95^ The execution of any such instrument may be proved before any such person as 
instruments. aforesaid by the oath or statutory declaration of the parties executing tie same, or of a 
witness attesting the signing thereof, and if such vritness shall answer in the affirmative 
each of the questions following that is to say — 

Are you the vritness who attested the signing of this instrument and is the name or 
mark purporting to be your name or mark as such attesting vritness your own 
handwriting ? 
Do [or did] you personally know the person signing this instrument and 

whose signature you attested ? 
Is the name purporting to be his signature his ovni handwriting — ^is he [or wot he 
when he eo execfUea] of sound mind — and did he freely and voluntarily sign tlie 
same ? 
Then the Begistrar General Justice or other person before whom such witness shall 
prove such signature as aforesaid shall indorse upon such instrument a certificate in 
form N of the Schedue hereto, and if the person executing such instrument be personally 
known to the Begistrar General, Justice, or other, person as aforesaid, and alive and in the 
Colony, he may attend and appear before such Begistrar General, Justice, or other person 
and acknowledge that he did freely and voluntarHy sign such instrument, and upon such 
acknowledgment the Begistrar General, Justice, or other person shall indorse on such 
instrument a certificate m form O of the Schedule hereto ; provided, that such questions 
as aforesaid may be varied as circumstances may require in case any person shall sign 
such instrument by his mark. 
How acknow- 96. The Begistrar General shall not register any instrument signed by any married 

maSS** omen ^®™*° purporting to transfer or otherwise to deal with any land under the provisions 
to be taken. of this Act in respect to which she may be registered as proprietor either solely or 
jointly with her husband, in ber right, imtil such married woman shall have been exam* 
med apart from her husband by the Begistrar General or other person legally author- 
ized to take the acknowledgments of married women, and shall have assented to «udi 
proposed dealing, after full explanation of her rights in the land and of the effect of the 
proposed dealing, and the Begistrar General or other persons taking such acknowledg- 
ment, shall indorse on the instrument of transfer or other dealing a certificate of suca 
* acknowledgment and examination and the date and hour thereof, 

^f^ taSr*°^*t« ^* ^poii ^^® application of any registered proprietor of land held uniler separate 
or onS^iSe" gnmts or certificates of titie, or under one grant or certificate, and the delivering up of 
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Bvch grnot or gnmtB, certificate or certificates of title, it sliall be lawful for the Befiiistrar proprietor may 
General to isaue to Buch proprietor a single certificate of title for the whole of such J^J^JsJ^Jtot 
land, or sereral certificates each containing portion of such land, in accordance with such ^je^ vend. 
application and as far as the same may he done consistently with any regulations at the 
tmie in force respecting the parcels of land that may be included in one certificate of 
title, and upon issuing any such certificate of title, the Begistrar General shall cancel the 
giant or previous certificate of title of such land so delivered np, and shall endorse there- 
upon a memorandum setting forth the occasion of such cancellation and referring to the 
certificate of title so issued. 

98. In the event of the grant or certificate of title of land under the provisions of this Provision in case 
Act being lost, mislaid, or destroyed, the proprietor of such land together with other per- **' ^*** grant 
sons if any having knowledge of the circumstances may make a declaration before the 

Begistrar General, or before any of the persons hereinbefore appointed as persons before 
whom the execution of instruments may be proved, stating the facts of the case, the 
names and descriptions of the renstered owners, and the particulars of all mortgages, 
encumbrances, or other matters affecting such land and the titie thereto, to the l^st of 
dedarant's knowledge and beUef , and the Begistrar General if satisfied as to the truth of 
such declaration andjbhe bond fides ot the transaction may with the consent of ther Commis- 
sioners issue to such applicant a provisional certificate of title of such land which pro- 
visibnal certificate shall contain an exact copy of the original grant or certificate of titie 
bound up in the register book and of every memorandum and indorsement thereon and 
shall also contain a statement of the circumstances under which such provisional cer- 
tificate is issued, and the Begistrar General shall at the same time enter in the register 
book notice of the issuing 01 such provisional certificate and' the date thereof, and the 
circumstances under which it was issued, and such provisional certificate shall .be avail- 
able for all purposes and uses for which the grant or certificate of title so lost or mislaid 
would have been available, and as valid to all intents as such lost grant or certificate : 
Provided always that the Begistrar General before issuing such provisional certificate 
shall give at least fourteen days' notice of his intention so to do in tiie Chigetie, and in at 
least one daily newspaper published in Sydney. 

99. Upon tiie production of the receipt of the Colonial Treasurer in full for the pur- Dealli^smay be 
chase money of any lands alienated in fee from the Crown, together with a memorandum J^J?^^^ 
of transfer, mortgage, or lease duly executed by the purchaser from the Crown of such nant from the 
land, the Begistrar General shall endorse upon such receipt such memorial as he is here- urown. 
inbefore required to enter in the register book upon the registration of any dealing of a 

like nature with land in respect to which a grant or certificate of title has been registered, 

and shall sign such indorsement and stamp the same with his seal, and such instrument 

shall thereupon be held to be-duly registered in accordance with the provisions of this ' 

Act, and the Begistrar General shall file such receipt and such instrument in his office, 

and upon the registration of the grant of such land the Begustnur General shall enter 

thereon a memorial of such dealing, and shall indorse such instrument with the certificate 

of regLstration as hereinbefore prescribed for the registration of instruments generally. 

100. Any proprietor subdivioing any land under the provisions of this Act for the Map of sub- 
purpose of selling the same in allotments as a township, shall deposit with the Begistrar divided land. 
General a map of such township, provided that such map shall exhibit distinctly deline- 
ated all roads, streets, passages, tnoroughfares, squares, or reserves appropriated or set 

apart for public use, and also all allotments into which the said land may be divided 

marked with distinct ni^nbers or symbols, and every such map shall be certified as accurate 

by declaration of a licensed surveyor before the Begistrar General or a Justice of the Peace : 

I^vided that no person shall be permitted to practise as a surveyor under the provisions Surveyors to be 

of this Act unless specially licensed for that purpose by the Survejror General. licensed. 

101. The Begistrar General may require the proprietor applymg to have any land Regfistrar Gene- 
brought under the provisions of this Act, or desiring to transfer or otherwise to deal JJIdiS^^*^"*'* 
with the same or any portion thereof, to deposit at the Begistiy Office a map or plan of de^ieited. 
such land, certified by a licensed surveyor in manner aforesaid, and if the said land or the 

portion thereof proposed to be transferred or dealt with shall be of less area than one 
statute acre, then such map or plan shall be on a scale of not less than one inch to two 
chains, and if such land or the portion thereof about to be transferred or dealt with shall 
be of greater area than one statute acre but not exceeding five statute acres, then such 
m^ i£aU be upon a scale not less than one inch to five chains, and if such land or the 
portion thereof as aforesaid shall be of greater area than five statute acres but not 
exceding eighty statute acres, then such map or plan shall be upon a scale of not less than 
one inch to ten chains, and if such land or the'portion thereof as aforesaid shall .be of 
ipreater area than eighty statute acres then such map or plan shall be upon a scale of one 
inch to twenty chains, and if such proprietor shall neglect or fefuse to comply with such 
requirement it shall not be incumbent on the Begistrar General to proceed with the 
bringing of such land under the provisions of this Act or with the registration of 
sneh tmnsf or or lease : Provided always that subsequent subdivisions of the same land 
mi^ be delineated on the map or plan of the same eo deposited if such map be upon a 
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sufficient scale in accordance with the proTisions herein contained, and the correctness of 
the delineation of each such subdivision shall be acknowledged in manner prescribed for 
the case of the deposit of an original map. 

102. The Eegistrar General upon payment of the fee specified in the Schedule P 
hereto shall furnish to any person applying for the same a certified copy of any registered 
instrument affecting land under the proTisions of this Act, and every such certified copy 
signed by him and sealed with his seal shall be received in evidence in any Court of 
Justice, or before any person havins by law or by consent of parties authority to receive 
evidence, as prUnd facte proof of aU tne matters contained or recited in or mdorsed on 
the original instrument. 

103. Any person may upon payment of a fee specified in Schedule F hereto hare 
access to the r^^ister book for the purpose of inspection during the hours and upon the 
days appointed U)r search. 

104. The Begistrar General shall not receive any application for bringing land un^er 
the provisions of this Act, or any instrument purporting to deal with or affect any land 
under the provisions of this Act, unless there shall be endorsed thereon a certificate that 
the same is correct for the purposes of ^this Act, signed by the applicant or party claiming 
imder or in respect of such instrument or by his solicitor, and any person who shall folsel t 
or negligently certify to the correctness of any such ap^cation or other instrument shaU 
incur therefor a penalty not exceeding fifty pounds : Provided always that such penol^ 
shall not prevent the person who may have sustained any damage or loss in oonsequenoe 
of error or mistake m any Such certified instrument or any duplicate thereof fr^pi 
recovering damages against the person who shall have certified the same. 

105. It shall DC lawful for Uie Begistrar General to recover such fees as shall be 
appointed by the Governor with the advice aforesaid, not in any case exceeding the several 
fees specified in the Schedule hereto marked P. 

106. The Begistrar General shall keep a correct account of all such sums of money a« 
shall be received by him in accordance with the provisions of this Act, and shall pay the 
same to the Colonial Treasurer at such times, and shall render accounts of the same to 
such persons, and in such manner, as may be directed in any regulations that may for that 
purpose be prescribed by the Governor with the advice aforesaid ; and the Begistrar 
General shall address to the said Treasurer requisitions to pay moneys received by him 
or by thesoid Treasurer in trust or otherwise on account of absent mortgagees or other 
persons entitled in accordancie with the provisions of this Act, which requisitions when 
proved and audited in manner directed by any such regulations framed as aforesaid at 
the time being in force in the said Colony, and accompamed by warrant for payment of 
the same under the hand of the Governor, oountersigned by the Chief Secretary thereof » 
the said Treasurer shall be bound to obey, and all fines and fees received under the 
provisions of this Act except fees payable to the Commissioners for the bringing of land 
under the operation of this Act shall be carried by the said Treasurer to account of the 
Consolidation Bevenue Fund. 

Past YII. — JEUghU Eemediet and Procedure, 

107. If upon the application of any proprietor to have land brou^t under the 
provisions of this Act, or to have any dealing or transmission registered or recorded, or to 
have any certificate of title, registration abrtract, foreclosure order, or other instrument 
issued, or to have any act or duty done or performed which by this Act is prescribed to 
be done or performed by the Begistrar General, the Begistrar General shall refuse so to 
do, or if Bucn proprietor shall be dissatisfied with the direction upon his application given 
by the Commissioners as hereinbefore provided, it shall be lawful for such proprietor to 
require the Begistrar General to set forth in writing under his hand the grounds of his 
refusal or the grounds, upon which such direction was given, and such proprietor may if 
he think fit at nis own costs summon the Begistrar General to appear before the Supreme 
Court to substantiate and uphold the grounds of his refusal or of such direction as 
aforesaid, such summons to be issued tmder the hand of a Judge of the said Court and 
served upon the Begistrar General six dear days at least before the day appointed for 
hearing the complamt of such proprietor, and upon such hearing the Begistau* General or 
his counsel shall have the right of reply, and the said Court snail if any question of fact 
be involved direct an issue to be tried to decide such fact, and the said Court shall there^ 
upon make such order in the premises as in their judgment the circumstances of the case 
may require, and the Begistrar General shall obey such order, and all expenses attendant 
upon any such proceedings shall be borne and paid by the applicant or* other person 
preferring such complaint, unless the Judge or Court shall certify that there were no 
probable grounds for such refusal or direction as aforesaid. C*) 

(^^ Application to bring three properties, situate respectively in Pitt-street, Sydney, 
Bedfem, and Yaucluse, under the Beal Property Act, declmed by the Land Titles 
Commissioners. On a motion under section 107, to compel them to entertain said 
application, it was held that every application to bring land under the provisions of the 
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108. It Bhall be lawful for the Regifltrar OenenJ, by direction of the OommiBBioneni 5?****™' ^^^'^ 
wheneyer anj question shall arise "with regard to the performance of any duties or the SaetorSu^me 
exercise of any of the functions by this Act conferred or imposed upon him or them, to Court. 

state a case for the opinion of the Supreme Court and thereupon it shall be lawful for 
the said Court to gire its judgment thereon and such judgment shall be binding upon the 
Begistrar General and Commissioners respeotiyely. 

109. Whenever any person interested in land under the proTisions of this Act shall jjj^"*'*' Gene- 
appear to the Supreme Court to be a trustee of such land witlun the intent and meaning ^OT^Sm>raKte 
of any Trustee Act then in force in the Colony, and any order shall be made in the court vest^g 
premises by the Court or a Judge thereof, the Begistrar Q-eneral on being serve dwith an trust estate. 

said Act must be confined to one block or contiguous track. It was contended on 
applicant's behalf that the Registrar General had no power to make the Bules of June Ist, 
1863, which forbade the reception of .his application. And Stephen, C. J., and Milford, 
J., seemed to think that no power to make these rules had been conferred by the 
statute ; the former, however, thinking that as an expression of law the rules were 
correct. Sx parte £umell and another^ 3, S.C.B., p. 148. 

The Begistrar General having, under the Beal Property Act, 26 Vic. No. 9, issued a 
certficate of title, with a clause endorsed thereon, reserving, or purporting to reserve, 
'* any lawful rights incident to the aliniment of streets or roads abutting on the land,^' 
the Court (Stephen, C. J., dissentient^ directed the Begistrar General to cancel such 
certificate, and to issue a new cei^ficatc in the same terms but without such a clause. 
Sx parte Smart, 6, S.C.B., p. 188. 

A testator devised and bequeathed to trustees his real and personal estate, to hold the 
same upon trust to pay his debts ; and in .case the personal estate should be insufficient, 
he authorized the trustees and their heirs to sell such part of the real estate as should 
be necessary for that purpose — also, upon trust, to let for the best rent such part of the 
real estate as should not be sold, until the testator's son should attain the ase of 21 
yean. The testator directed that the rente of the real estate, or so much as should be 
necessary was to be applied towards the maintenance of his son until he should have 
attained 21 years of age, and then the trustees were to hold the land upon trust, to 
permit and suffer the son to enter upon, occupy, and enjoy the said real estate, and 
receive and take the rents and profits thereof, during the term of his natural life, to and 
for his own proper use and benefit. Testator then declared that the son should have 
power to let the real estate for any term not exceeding 21 years, and upon the son's 
death the testator then devised the said real estate as follows : — Unto the heirs of the 
body of him, my said son, lawfully to be begotten, whether male or female, share and 
share alike, as tenants in common (if more than one), and to their several and respective 
heirs and assigns for ever. And the trustees were directed to convey, assure, transfer, 
and pay the same to them, him, or her accordingly. Seld, that the legal estate was in 
the trustees until the son attained the age of 21 years. Upon the son attaining that 
age, he took the legal estate in all the land then unsold ; and upon the death of the 
son, the legal estate passed at once by operation of law to the heirs of his body ; also 
held, as both limitations were legal, the rule in Shelley's case applied, and the estate 
of the son was one of inheritance. Seld also, per Sir J. Martin, C.J. (following nlesson 
V. Wriffht, 2 Bligh 1 ), that in a devise such as this, the words after the words " heirs 
of the body " must be rejected as being repugnant to the/ estate which these words 
properiy and technically created, ffeld also, per Hargrave, J. (following Doe, d. 
Cowper V. Sicks, 7, T.B., 483), that dear words of devise in a will cannot be cut 
down by subsequent ambi^ous words. Exports WiUis and others, 12, S.C.B., 812. 

Jamee Underwood, by his wUl, devised his real estate in certain specified portions to 
his five sons and the son of his daughter, for their respective lives, with remainder to 
their children in equal shares and proportions as tenants in common in tail, with cross 
remainders between them in tail. Interests, numerous and complicated, arose in. the 
estate by reason of sales or attempted sales, transfers, mortgages, insolvencies, and 
deaths, and the number of persons (uaiming shares in the property became so large that* 
the Legislature passed an Act to authorize Uie sale* of the whole 01 the devised lands for 
the benefit of all parties interested in it. By the Act, the legal estate was vested in the 
trustees, who were empowered to sell the lands, &c., and to convey the same to the 
purchasers in fee ; and it was enacted that the said lands, &o., should vest absolutely 
m the persons to whom they were conveyed, their heirs and assigns, " freed and dis- 
charged from any trusts conveyed by the said will." By a second Act the Primary 
Judge was authorized to appoint two additional trustees. The trustees applied to have 
portions of the landa devised by the will brought under the provisions of the Beal 
Property Act. The Commissioners rejected the application, on the grounds substan- 
tially that it had been ascertained by search in the Beeistiy Office that there were 
various incumbrances affecting the property which had not been noticed in the 
application, and that the parties interested in such incmnbrances were not parties to the 
application. Under the 107th section of the Lands Titles Act, the tnutees applied to 
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offioe oopj of Buoh order shall enter in the register book, and on the grant or other 
inBtrument evidencing title to the said land, the date of the said order, the cuite and hour of 
its production to him, and the name, residence, and description of the person in whom the 
saia order shall purport to vest the said land, and suoh person shall thereupon be deemed 
to be the registered proprietor of such land, and unless and until such entry shall be 
made, tiie said order shall have no'effect or opemtion in transferring or otherwise Testing 
the said land. 
Action may be 110. Whenever a person entitled to or interested in land as a trustee, would be entitled 
broiurht by per- uQ^er the last precemng clause to bring or defend any action of ejectment in his own 
iSnSdS^lite.. iiame for recovering the possession of land under the provisions of this Act, such j>er8on 
rest In name of shall be boimd to {Slow his name to be used as a plaintiff or defendant in such action of 
^x^iis^^^ ejectment, by any beneficiary or person nlaiming an estate or interest in the said land : 

Trustee to be Provided nevertheless, that the person entitled or interested as such trustee shall in every 
idemnifled. g^jj^ g^g^ \^ entitled to be indemnified, in like manner as a trustee would before thi 

passing of this Act have been entitled to be indemnified in a similar case of his name 
being used in any such action or proceeding by his cestuique trust. 
Purchaser from 111. Except in the case of fraud no person contracting or dealing with, or taking or 
r^i8t«red Pjo- proposing to take a transfer from the registered proprietor of any registered estate or 
affwted"^ interest, shall be required, or in any manner concerned to inquire or ascertain, the circum- 
notioe. stances in or the consideration for which such registered owner or any previous registered 

owner of the estate or interest in question is or was registered, or £o see to the application of 
the purchase money, or of any part thereof , or shall* be affected by noti(^ direct or 
constructive of any trust or unregistered interest, any rule of law or equity to the 
contrary notwithstanding, and the Imowledge that any such trust or unregistered intereet 
is in existence shall not of it-self be imputed as fraud. 
Registered pro- 112. In any suit for specific performance bought by a registered proprietor of any 
p^^r Buing for 1^^^ under the provisions of this Act against a person who may have contracted to pur- 
^oonc pe onn- ^jj^j^^^ g^^j^ jj^^^^ ^^^ having notice of any fraud or other cireumstanoes which acoordixig 
to the provisions of this Act would affect the right of the vendor, the certificate of title 
of such registered proprietor shall be held in every Court of Law or Equity to be con- 
clusive evidence that such registered proprietor has a good and valid title to the land and 
for the estate or interest therein mentionied or described, and shall entitle suoh registered 
proprietor to a decree for the specific performance of such contract. 
Mortgagee may lld< When default has been made in the payment of the interest or principal sum 
apply to Reffis- secured by memorandum of Mortgage, for six months, a registered mortgagee or his solicitor 
aaortOTlS '^^ attorney or agent nfay make appUcation in writing to the Registrar General for an order 
foreclosure. f o^ foreclosure, and such appHcation shall state that such default has been made as afore- 
said, and that the land, estate, or interest mortgaged has been offered for sale at public 
auction by a licensed auctioneer after notice given to the mortgagor as in this Act provided, 
and that the amount of the highest bid at such sale was not sufficient to satisfy the money 
secured by such mortgage, together with the expenses occasioned by such sale, and that 
notice in writing of the mtention of such mortgagee to make such application has been 
given to the mortgagor by leaving the same at his usual or last>known place of abode, if 
such place be within three mUes of the residence of such mortgagee, or by forwarding the 
same t^ registered letter through the Post Office, if such place & beyond that distance ; 
and such application shall be accompanied by a certificate of the auctioneer by whom 
such land was put up for sale, and suoh other proof of the matters stated by the applicant 
as the Begistrar General may require, and the statements made in such application shall 
be verified bv the oath or statutory declaration of the'applicant or other person applying 
on his behali. 

the Court to make such order in the premises as in its judgment the cireumstanoee 
of the case might require. Keldy that the legal estate was vested in the five trustees, 
and that they had a power of selling and conveying a title in fee simple to purchasers. 
Also held (Sir J. Martin, C.J., dissenting), that the trustees had oompliea with the 
provisions of the Lands Titles Act, and that the application should be sent back to the 
Kegistrar General to cause the investigation of the title to be proceeded with. The 
order drawn up (and settled by the Court) was as follows :~-![t was declared, " 1., 
That all the applicants have vested in them the legal estate of the lands devised by 
the will of James Underwood in the said application mentioned, with full laowet to 
sell and convey the same absolutely to the purehasers, their heirs and assigns, iroed and 
discharged from all the trusts created under the said will, and from all derivative 
interests thereunder. 2. That the applicants have sufficiently' complied with the 
terms of the 14th section of the Beal Property Act to require the Land Titles Com- 
missioners to direct the publication of the notices required by the I7th section of the 
Act, and to proceed in due course with all the inquiries necessary to enable them to 
determine upon the said application to bring the said lands within the said Act ; and 
it is ordered that the Begistrar General do cause the said application to be fiurther 
proceeded with accordingly." Em parte ^enmnffton, a»d others, IB, 3,CJR., 805. 
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114. Th^ Begistiar General shall refer suoh application to the Commissioners, who may ^^^'^^'^^^ 
direct the Begbtiar General to caule notice to be published once in the Qazette and once °***^® enocuve. 
in each of three successive weeks in at least one daily newspaper published in Sydnej 

offering such land for sale, and shall further limit and appoint a time not less than one 
month from the date of the publication in the OazsHef upon or after which the Begistrar 
General may issue to such applicant an order for foreclosure unless in the interval a 
sufficient amount has been realized by the sale of such land to satisfy the principal and 
interest moneys due and all expenses occasioned by such sale and proceedings ; and every 
suoh order for foreclosure under the hand of the Registrar General and entered in the 
register book shall have the effect of vesting in the mortgagee all the estate and interest 
of the mortgagor in the land mentioned in such order fr^ from all right and equity of 
redemption on the part of the mortgagor or of any person claiming through or under 
him. ' 

115. No action of ejectment or other action for the recovery of any land shall lie <^'^ Srilt^^Jrotectod 
sustained against the person registered as proprietor thereof under the provisions of this j^ainst^ect- 
Act, except in any of the following cases that is to say — ments except in 

(1.^ The case of a mortgagee as against a mortgagor in default. certain cases. 

(2.) The case of an encumbrancee as against an encumbrancer in default. 

is. ) The case of a lessor as against a lessee in default. 
4.} The case of a person deprived of any land by fraud as against the person regis- 
tered as proprietor of such land through fraud, or as against a person deriving 
otherwise than as a transfcrree bond fide for value from or through a person so 
registered through fraud. 
(6.) The case of a |)erson deprived of or claiming any land included in any grant or 
certificate of title of other land by misdescription of such other land or of its 
boundaries as against the registerea proprietor of such other land not being ft 
transf erree thereof honA fide iot value. 
(6.) The case of a registered proprietor claiming under the instrument of title prior 
in date of registration under the provisions of this Act in any case in which 
two or more grants, or two or more certificates of title, or a grant and a certificate 
of title, may be registered under provisions of this Act in respect to tiie same 
land. 
And in any case other than as aforesaid, the production of the registered grant, oertifioate 
of title, or lease shall be held in every Court of Law or Equity to be an absolute bar and 
estoppel to any such action against the person named in such instrument as sdzed of or as . 
registered proprietor or lessee of the land therein ddecribed, any rule of law or equity to 
the contrary notwithstanding. 

116. Whenever an action shall be brought against a registered proprietor, or person '"Jf* o* . 
holding a grant or certificate of title in eimer of the last two cases, except in the next Js^St ^ 
preceding section if the defendant or any person through whom he ^dauns shall have has made 
made improvements on the land since obtaining a certificate of title thereto, then whether improvements 
he admit or deny the plaintiff's title he may plead the fact of such improvements being JJ^^^^sod.™*^ 
made and may set a value thereon, and also on the land as distinct therefrom, and give 

evidence thereof, at the trial, and if a verdict be found for the plaintiff or his title be 

admitted, the jury shall assess the value of the alleged improvements, and shall also 

sepamtelv assess the value which the la^d would have possessed if the said improvements 

had not been made. And no writ of possession shall issue in such case unless the plaintiff A°fi^^t!^^ 

shall first pay inljo Court, for the use of the defendant, the value of the improvements so SSMj^rove?*' 

assessed, deducting only the costs (if any) to which he shall be entitled in the action, ments or be 

And if the plaintiff shall fail to make such payment within three months after verdict, restricted to 

the judgment to which he is entitled shidl thereafter be limited to the sum separately S«oftii?*^ *^ 

assessed as the value of the land, together with costs of suit. And the defenduit shall unimproved 

upon satisfaction thereof be entided to retain the land and improvements, and in either, land. ' 

case the Begistrar General shall be entitled, under the power hereinafter conferred, of can- 

oellinff erroneous certificates, to require to be delivered up anv certificate of ti^e which 

shall be held by the party whose right to the land shall have determined : Provided that Begistnur 

in every case in which the defendant shall be entitled to indemnity from the assurance ^SSe*^ ^ 

fund the Begistrar General shall be made a co-defendant as trustee of such fund, and may co-defendant 

defend the action either severally or jointly, or may leave the defence wholly to his oo- 

defendant as he shall see fit. ibid in no case shall l^e assurance fund be liable to the tobel^e'^^ 

principal defendant for any greater damages than he shall actually sustain as the result for actual loi» 

of such action, after using aU reasonable diligence in the defence tnereof . sustained by 

117. Any person deprived of land, or of any estate or interest in land, in consequence rjf^[^Shi ^ 
cii fraud, or through the bringing of such land under the provisions of this Act, or by the partyde^^ 
registration of any other person as proprietor of such hmd, estate, or interest, or in con- of land, 
sequence of any error, omission, or misdescription in any certificate of title, or in any 

entry or memorial in the register book, may in any case in which suoh land has been 
indoded in two or more grants from the Crown, bring and prosecute an action at law 
for the reoorery of damages against such person as the Gorenior with the advice 
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aforesaid maj appoint as nominal defendant, and in any other case against 
the person upon whose application such land was brought under the proyisions 
of this Act, or such erroneous registration was made, or who acquired title to the estate 
or interest in question through such fraud, error, or misdescription : Proyided alwaja 
that ineyerj case in which the fraud, error, or misdescription snail occur upon a transfer 
made for value, the person making the transfer and reoemngthe value shall be reearded 
as the person upon whose application the certificate of title' was issued to the transf erree ; 
And provided nirther that, except in the case of fraud or of error occasioned by any 
omission, misrepresentation, or misdescription in the application of such person to bring 
such land under the provisions of this Act, or to be registered as proprietor of such land, 
estate, or interest, or in any instrument executed by him, such pelrson shall upon a 
transfer of such land bond Jide for value cease to be liable for the payment of any 
damages which, but for such transfer, might have been recovered from him under the 
provisions hereinbefore contained ; and in such last-mentioned case, and also in case the 
person against whom such action for damages is directed to be brought as aforesaid 
shall be dead, or shall have been adjudged insolvent, or cannot be foimd within the 
jurisdiction, then and in any such case such damages, with costs of action, may be 
recovered out of the assurance fund by action against the Registrar Gleneral as nominal 
defendant. 
PnrohMers and 118. Nothing in this Act contained shall be so interpreted as to leave subject to 
"SlStS*" action for recovery of damages as aforesaid, or to action oi ejectment, or to deprivation 
of the estate or interest in respect to which he is registered as proprietor, any purohaaer 
or mortgagee bond fide for valuable consideration, of land under the provisions of this 
Act, on the plea that his vendor or mortgagor may have been registered as proprietop, 
or procured the registration of the transfer to such purchaser or mortgagee throagh 
fraud or error, or may have derived from or through a person registered as proprietor 
through fraud or error, and this whether such fraud or error shall consist in wrong 
description of the boundaries or of the parcels of any land or otherwise howsoever. 
When actions 119. Any person sustaining loss or damages through any omission, mistake, or mis* 

th'^^ij^S"* feasMic© of tne Be^strar General, or aiiy of his officers or clerks, in the execution of 
GOTenSrlls their respective duties under the provisions of this Act, or by the registration of any 

nominal other person as proprietor of such land, or by any error, omission, or misdescription in 

defendant any certificate oi title, or any entry or memorial in the register-book, and who by the 

provisions of this Act is barred from bringing action of ejectment or other action for 
the recovery of such land, estate, or interest, may, in any case in which the remedy by 
action for recovery of damages as hereinbefore provided is inapplicable, bring an action 
against the Begistrar Gkneru as nominal defen<£int for recovery of damages. 
Notice of action. 120. In any case in which action for recovery of damages is permitted to be brought 
against the Itegistrar General as nominal defendant, as hereinbefore provided, notice in 
writing of such action, and of the cause thereof, shall be served upon such nominal 
def en<mnt one month at least before the commencement of such action i and if in any 
such action judgment be given in favour of the nominal defendant, or the plaintin 
discontinue or become nonsuit, the plaintiff shall be liable to pay the full costs of 
defending such action, and the same when taxed shall be levied in the name of the 
nominal defendant bv the like process of execution as in other actions on the case. 
Deflclency of 121. If in any bvlod. action the plaintiff recover final judgment against such nominal 

JJ^2SJd\^w>- d®^®"^^^*'* ^^^^ *^c Court or Judge before whom such action may be tried shall certify 
rMv out of ^^^ ^^^ of such judgment and the amount of damages and costs recovered ; and the 
pubUo fund. amoimt of such damages and costs shall be paid to the person recovering the same, and 
shall be charged to the account of the assurance fund ; and in case the balance to the 
credit of the assurance fund shall be inadequate to defray the amount specified, such 
sum as may be necessary for that purpose shall be paid out of the Consolidated Kevenue 
Fund, and the amount so advanced snail be repaia from the assurance fund as the same 
may thereafter accrue. 
Limitation of ^^' ^o action for recoveiy of damages sustained through deprivation of land, or of 

actions. any estate or interest in land as hereinl^fore described, sh^ lie or be sustained against 

the Itegistrar General or against the assurance fund, or against the person upon whose 
apphcation such land was brought under the provisions of this Act, or against the 
person who apphed to be registered as proprietor in respect to such land, or against the 
person certifymg any instrtunent as aioresaid, unless such action shall be commenced 
within the period of six years from the date of such deprivation : Provided nevertheless 
that any person being under the disability of coverture, infancy, unsoundness of mind, 
or absence from the Colony, may bring such action within six years from the date on 
which such disability shall have ceased ; and the plaintiff in any such action at whatever 
time it may be brought, or the pUintiff in action for the recoveiy of land, shall be non- 
suited in any case in which the deprivation complained of may have been occasioned 
through the bringing of land under the provisions of this Act if it shall be made to 
appearto the satifldEaction of the Court before which such action shall be tried that such 
or the persons throagh or under whom he claims title had notice by penonal 
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tenioe, or oiherwise, or was aware that application bad been made to bring sucb land 
under the proyisions of this Act, and bad wilfully or collusiyelj omitted to lodge cayeat 
forbidding the same, or bad allowed suob cayeat to lapse. 

123. VHieneyer any amount bas been paid out of the assurance fund on account of Moneys paid out 
any person wbo may be dead, such amount may be recoyered from the estate of such jjjdmay^be 
person by action against his personal representatiyes in the name of the Begistrar recovered. 
Qeneral ; and wheneyer such- amount has been paid on account of a person who shall 

haye beeoi adjudged insolyent, the amount so paid shall be considered to be a debt due 
from the estate of such insolyent, and a certificate signed by the Colonial Treasurer, 
certifying the fact of such pa;pnent out of the assurance fund, and deliyered to the 
Official Aisaignee, shall be sufficient proof of such debt ; and wheneyer any amount has 
been paid out of the assurance fund on account of any person who may haye absconded, 
or who cannot be found within the jurisdiction of the Supreme Court, and may haye 
left any real or personal estate within the said Colony, it shall be lawful for the said 
Court or a Judge thereof upon the apphcation of the Begistrar General, and upon the 
production of a certificate, signed by the said Treasurer, certifying that the amount has 
been paid in satisfaction of a judgment against the Begistrar General as nominal 
defendant, to idlow the Begistrar General to sign judgment against such person forth- 
with for the amount so paio. out of the assurance fund, together with the costs of the 
application, and such judgment shall be final and signed in Uke manner as a final judg- 
ment by confession or demult in an adyerse suit, and execution may issue immediately ; 
and if such person shall not haye left real or personal estate within the said Colony 
sufficient to satisfy the amount for which execution may haye been issued as aforesaid, 
it shall be lawful for the Begistrar General to recoyer such amount, or the unrecoyered 
balance thereof, by action against such person at any time thereafter when he may be 
found within the jurisdiction of the Supreme Court. 

124. The assurance fund shall not under any circumstances be liable for compensation Assur&noe fond 
for any loss, damage, or depriyation occasioned by the breach by a registered proprietor only liable in 
of any trust whether express impUed or constructiye, nor in any case m which the same ^^^^^^ ^'^^^ 
land may haye been included in two or more grants from the Crown, nor shall the 
assurance fund be liable in any case in which such loss or depriyation has been occasioned 

by any land being included in the same 'certificate of title with other land through mis- 
description of boundaries or parceb of any land, unless in the case last aforesaid it shall be 
proyea that the person liable for compensation and damages is dead, or has absconded, or 
na0 been adjudged insolyent, or the Sheriff shall certify that such person is unable to pay 
the full amount awarded in any action for recoyery 01 such compensation and damages. 

125. The Begistrar General shall not, indiyidually, nor shall any person acting imder Registrur 

his authori^, be liable to any action, suit, or proceeding for or in respect of any act or wf^SSf "iP* ^^ 
matter bond fide done, or omitted to be done, under this Act. ^lone lwnAftd$, 

126. In case it shall appear to the satis&ction of the Begistrar General, that any qqj^^ ^^ ^,^. 
certificate of title or other instrument has .been issued in error, or contains any mis; flcate or other * 
description of land or of boimdariee, or that any entiy or endorsement has been made in instrument of 
error on an^ grant, certificate of title, or other instrument, or that any such grant, ^Jj/^^]^^. 
certificate, instrument, entry, or endorsement, has been fraudulently or wrongfully fully retainedVto 
obtained, or that any such grant, certificate, or instrument, is fraudulently or wrongfully show cause to 
retained, he may summon the person to whom such grant, certificate, or instrument has S^Sj^^""** 
been so issued, or by whom it nas been so obtained, or is retained, to. deliyer up the same corrootioxL° ^ 
for the purpose of being cancelled or corrected as the case may require ; and in case such 

person siiall refuse or neglect to comply with such summons, or cannot be found, the 
Registrar General may apply to a Judge of the Supreme Court to issue a summons for such 
person to appear before such Court or Judge and show cause why such grant, certificate, 
or other instrument should not be deliyered up to be cancelled or oorrecSed as aforesaid ; 
and if such person when seryed with such summons shall neglect or refuse to attend 
before such Judge or Court at the time therein appointed, it sKedl be lawful for such 
Judge to issue a warrant authorizing and directmg the person so summoned to be 
apprehended and brought before a Judge of the Supreme Court for examination. 

127. Upon the appearance before the Court or Judge of any person summoned or Court may order 
brought up by yirtue of a warrant as aforesaid, it shall be lawful for the Court or Judge ^ f^*'^ ® ♦ 
to examine such person upon oath, and in case the same shall seem proper, to order such to Uie^^l^ 
person to deliyer up such grant, certificate of title, or other instrument as aforesaid, GeneraL 

and upon refuaal or neglect by such person to deliyer up the same, pursuant to such order, 
to commit such person to the common gaol of the Colony ; and in such case, or in case 
fuch person shall haye absconded so that summons cannot be seryed upon him as herein- 
before directed, the Begistrar General shall, if the circumstances of the case require it, 
issue to the proprietor of the said land such certificate of title or other instrument ae is inoaseofneeleot 
herein proyided to be issued in the case of any grant or certificate of title being lost, or refusal Regis- 
mislaid, or destroyed, and shall enter in the Begister Book notice of the issuing of the trarGeneraJmay 
■aid certificate of title or other instrument, and the circumstances under which the same ua^te w^sr' 
waa iflsued, and such other particulars as he may deem necessary. instmmeDt 
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Court may direot 128. Upon the reooTOiy of any land, estate, or interest by any prooeedinff at law or in 
canoellatton of equity from the person registered as proprietor thereof, it shall be lawful for the Oo>art 
^r^oate or ^^ Judge, in any case in wnich such proceeding is not hereinbefore expressly barred, to 
direct uie Registrar General to cancel any certificate of title or other instrument, or any 
entry or memorial in the Register Book relating to such land, and to substitute such 
certificate of title or entry as the circumstances of the case may require, and the Registrar 
General shall giye effect to such order. 

129. Eyery sworn valuator shall within fourteen days of the date of his appointment^ 
and before performing any duties under this Act, take the following oath before the 
Registrar General, who is hereby authorized to administer the same — 

I , do solemnly swear that I will faithfully and honestly, and to the 

best of my skill and ability, make any yaluation required of me under the 
proTisions of the " Real Property Act. 

180. If any person fraudulently procures, assists in fraudulently procuring, or is 
privy to the mtudulent procurement of any certificate of title or other instrument or of 
any entry in the Register Book or of any erasure or alteration in any entry in the 
Register Book or in any instrument or form issued by the Registrar General, or fraudu* 
lently uses, assists in fraudulently using, or is privy to the fraudulent using of any form 

Surporting to be issued or sanctioned by the Registrar General, or knowingly misleads or 
eceives any person hereinbefore authorized to demand explanation or information in 
respect to any land or the title to any land which is the subject of any application to 
bring the same under the provisions of this Act, or in respect to which any dealing or 
transmission is proposed to be registered or recorded, such person shall be guilty of a 
misdemeanor, and shall incur a penalty not exceeding five hundred pounds, or may at the 
discretion of the Court before whom the case may be tried be imprisoned for any period 
not exceeding three yeaars ; and any certificate of title, entiy, erasure, or alteration so pro- 
cured or made by fraud, shall be void as between all parties or privies to such fraud. 

181. No proceeding or conviction of any act hereby declared to be a misdemeanor or 
a felony shall affect any remedy which any person aggrieved or injured by such act may 
be entitled to at law or in equity against tne person who has committed such act or 
against his estate. 

182. If any person is guilty of the following offences or any of them (that is to say) — 
(1.) Forges or procures to be forged or assists in forging the Seal of the Regis^wr 

G^enJ, or the name, signature, or handwriting of any officer of the R^istrr 
Office, in cases where such officer is by this Act expressly or impliedly authorizea 
to affix his signature. 
(2.) Stamps or procures to be stamped or assists in stamping any document with 

any forged seal purporting to be of the Registir Offliee. 
(8.) Forges or procures to l^ forged or assists in lor^g the name, signature, or 
handwriting of any person -vmomsoever to any instrument which is by this 
Act or in pursuance oi any power eontained in tnis Act expressly or impliedly 
authorized to be signed by such person. 
(4.) Uses with an intention to defraud any person whomsoever any document upon 
which any impression or part of the impression of any seal of the Registry 
Office has been forged, knowing the same to have been forged, or any document 
the signature to which has been forged, knowing the same to have been forged : 
Such person shall be guilty of felony, and if any person is guilty of making a false oath 
or declaration concerning any matter or procedure made or done in pursuance of this 
Act, such person shall be deemed guilty of perjury. 

183. Any person convicted of felony or perjury under this .Act shall be liable to 
imprisonment for any term not exceeding four yeais, and to be kept to hard labour or 
Bohtary confinement for any part of the period aforesaid. 

Rnlesof Supreme 134. In the conduct ot actions under this Act the same rules of procedure and 
Court to appbr practice shall apply, and there shall be the same riehts of appeal, as are in force or 
drip'^'^to exut for the t&Te being in reepect of ordinuy actdoni in tSlOourt inirhich mch 
ordinary actions, action may be tried : Provided that the Judges of the Supreme Court shall have power 
Soprame Court from time to time to make rules and orders K>r regulating proceedings in the Supreme 
may make rules, Court under this Act, and from time to time to rescind, luter, or add to such rules and 
**• orders in like manner as at present. (•) 

185. Unless in any case herein otherwise expressly provided, all offences against the 
provisions of this Act may be prosecuted, and all penalties or sums of money imposed 
or declared to be due or owing by, or under the provisions of the same, may be sued for 
and recovered in the napie of the Attorney or Solicitor General before any Court in the 
Colony having jurisdiction for punishment of offences of the like nature, or for the 
recovery of penalties or sums of money of the like amount. 

136. This Act shall commence and take effect from and after the first day of January; 
one thousand eight hundred and sixty-three. 

(*) No Rules or Orders under this section have been made by the Judges, so far aa 
the editor is aware. 
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SCHEDULES BEI^BBED TO. (•) 



A. 

AppUcaUan to Iring Land under ike provUione of the Seal Property Ad, 

I, A. B., of do declare {thai lam) or (on behalf of of 

that he is) seized of an estate of (here state whether of inheritance or qf a Jtfe estate or 
leaseholdfor a life or lives or term qf years and whether held in trust) in all that piece 
of land Bitnated in (here state the situation) , containing (here state the area) be the same 
a little more or lees (exclusive of roads intersecting the same, if any) with (here state 
rights of way and o^er privileges or easements appertaining, and set forth a sufficient 
description to identify the land), which piece of land is of the yalue of £ and 

no more, and is (the town allotment or country section, or is part of the town allotment 
country section or reserve) originally grailted to bj land grant, under the 

hand and seal of • , formerly GoTcmor of the Colony of 

Bated the day of , numbered in the plan of 

the (district township or county) of , as delineated on the public maps of 

the Colony deposited in the Survey Office, Sydney. And I do further declare that I am 
not aware of any mortgage, encumbrance, or claim affecting the said land, or that any 
person hath any claim, estate, or interest in the said land at law or in equity, in 
possession or in expectancy, other than is set forth and stated as follows, that is to 
say (here state particulars of mortgages, encumbrances, dower, or other interest to which 
the land may be subject). And I lurther declare that there is no person in possession or 
occupation of the said lands adversely to my estate or interest therein, and that the said 
land is now {^ere state name and description of occupier or that the land is unoccupied) 
and that (Jtere state the names and addresses of owners and occupiers of lands contiguous 
thereto), uid that there are no deeds or instruments of title affecting such land in my 
possession or under my control other than those enumerated in the Schedule hereto or at 
foot hereof. And I make this solemn declaration conscientiously believing the same to 
be true. 
Dated at this day of 18 

Hade and subscribed by the above-named this day of 

in the presence of me, Bcsistrar General or Justice of the Peace. 

I A. B., the above declarant, do hereby app^ to have the piece of land described 

in the above declaration brought under the piovisionfl of the Beal Property Act. 

Dated at this day ox 18 

Witness to signatare — C. D. 

i! 

Caveat forbidding Lands to be brought under the Meal Property Act, 

Take notice, that I, , of , clftiming estate or interest (here state 

the nature qfthe estate or interest claimed and the ground on which such claim is founded^ 
in lands described as (here state particulars of description from declaration of appUctm) 
in notice dated the day of , advertising the same as land m respect to 

which daim has been madeio have the same brought under the provisions of the Beal 
Property Act, do hereby forbid the bringing of the said land under the provisions of tiie 
said Act. 
And I appoint as the place at which notices relating hereto may be served. 

D^ted this day of 18 

A.B. 
Siffned in my presence this day of 

To the Begistrar Geneial of the Colony of New South Wales. 



0. 

Kbw South Walbs. 

\JBU)yat Arms^ 

Certificate of Title. 

A. B., of (Jiere insert desoription, and if certificate be issued pursuant to any transfer, 
rrferenee to memorandum of tranrfer) is now seised of an estate (here state whether in 
fee simple or leaseholdfor a life, or lives, or for a term of years) subject nevertheless to 

{*) The forms given in these Sohedulos are now superseded, in most oases, by new 
Forms, for which see post, p. 118 et seq. Note that the directions which in the 
aaUiorized Forms appear as side-notes or rubrics are, of neoessity, printed in the 
present ooUeotion in the shape of foot-notes. 
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Bucli encumbrances liens and interests as are notified bj memorial widerwritten or 
indorsed hereon, in that piece of land situated in the {county or townahip) of 
(here insert sufficient description to identify the land, referring to map or diagram) whicli 
said piece of land is {or is part of) the county^ seetiont or town allotment) marked 

delineated in the public man of the said county or township) 
deposited in the office of the Surveyor General originally granted the day 

of under hand and seal of Qovemor of the^d Colony to 0. D. 

In witness whereof I haye hereunto signed my name and affixed my seftl, 
this day of 

Signed in presence of *) 

the day of } Begistrar Genend. (l^.) 

D. 

Memorandum of transfer. 

I, A. B., being registered as the proprietor of an estate {here state nature of the esUtU 
or interest) subject however to such encumbrances, liens, and interests as are notified by 
memorandum underwnritteu or indorsed hereon, in all that piece of land situated in the 
(county or township) of containing (here state area) be the same a little more or 

less (exclusive of roads intersecting the same if any [^here state rights qf way^ privileffes 
or easements, if any, intended to he conveyed], and if the land to be dealt with contain 
all that is included in an existing grant or certificate, refer thereto for description of 
parcels and diagrams, otherwise set forth the boundaries m chains, links, or feet, and 
refer to plan delineated on the margin, or annexed to the instrument, or deposited in the 
Registry Office) in consideration of the simi of £ paid to me by E. F., the 

receipt of which sum I hereby aoknowled^, do hereby transfer to the said E. F. (all 
my estaie or interest, or a lesser estate or interest, describing such lessee estate) in the 
said piece of land. 

In witness whereof I have hereunto eubsoribed my name, this 
day of 
Signed on the day above named by the said*) 
A. B. and £. F. in the presence of G. H. / 

A. B. Transferror. 
E'. F. Transferree. 



E. 

Transfer to be indorsed on original Instrument, 

I, the within-mentioned, 0. D., in consideration of £ this day paid to me by 

X. Y., of , the receipt of which sum I do hereby acknowledge, hereby transfer 

to him the estate or interest in respect to which I am registered proprietor as set forth 
and described in the within instrument, together with iJl my rights powers estate and 
interest therein. 

In witness whereof I have hereunto subscribed my name, this 
day of 

CD. Transferror. 
Signed by the above-mentioned 0. J), as transferroiv^ 
and X. Y. as transferree in the presence of > 
E. F. the day of ) 

Accepted X. Y. Transferree. 

F. 

Memorandum of Lease. 

I, A. B. being registered as proprietor of an estate (here state nature of the estate or 
interest) subject however to such encumbrances liens and interests as are notified by 
memorandum underwritten or indorsed hereon, in that piece of land situated in the 
(county or township) of containing (here state area) be the same a little more 

or less (exclusive of roads intersecting the same if any [here state rights of way, privH^e9f 
or easements jf any intended to be conveyed] if the land to be dealt with contmns all thai 
is included in an existing grant or certificate of title or lease refer thereto for description 
and diagram, otherwise set forth the boundaries in chains, links, or feel, and ref^ to a 
flan thereof on margin o/* or annexed to the lease, or deposited in the Registry Office), do 
nereby lease to E. F., of (here insert description), all the said lands to be held by him 
the said £. F., as tenant for the space of years, at the yearly rental of £ , 

Skyable (here insert terms of payment as ren(), subject to the follewing covenants con- 
tions and restrictions (here set forth all speoud covenants ^any). 
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I, E. E., of (Jkere insert descr^tion) do hereby aooept this lease of the aboxe described 
landB to be held by me as tenant, and subject to the conditions restrictions and coto- 
nants aboTe set f ortn. 

Dated this day of 

Signed by the aboTe-named A. B. as lessor, and by the aboxe-named E. F. as lessee, 
this day of , in presence of X. Y. 

(Signed) A. B., Lessor. 
E. F., Lessee. 



a 

Memorandwn of Mortgage, 

I, A. B., being registered as proprietor of an estate {kere elate nature of the estate or 
interest), subject howerer to such encumbrances liens and interests as are notified by 
memoranda underwritten or endorsed hereon, in that piece of land sitimted in the 
(countg or township) of , containing (here state area), be the same a little more 

or less (es^lmsive of roads intersecting the same if any [here state rights of way, privileges, 
or easements, \f any appertaining"] ; and if the land to he dealt with contains all that is 
indnded in an existing grant or certificate of title or lease refer thereto for description of 
parcels and diagram, otherwise set forth the boundaries in chains, Unks, or feet, and refer 
to plan thereof on margin qf or annexed to the mortgage, or deposited in the Megistry 
Office.) 

In consideration of the sum of £ this day lent to me by E. F., of (here insert 

description}, the receipt of which sum I hereby acknowledge, do hereby corenant with 
the said £. F. that I will pay to him the said E. F. the above sum of £ on the 

day of . Secondly, that I will pay interest on the said sum at the rate 

of £ by the £100 in the year by equal payments on the day of , and 

on the day of in every year. Thirdly (here set forth special covenants 

^any). And for the better securing to the said E. F. the repayment in manner afore- 
said of the said principal sum and interest, I hereby mortgage to the said E. F. all my 
estate and interest in the said land above described. 

In witness whereof I have hereto signed my name, this day of , 

A. B., Mortgagor. 

Signed by the above-named A. B. as mortgagor^ this day of ' , in 

presence of 0. H. 



H. 

Memorandnm qf Enoumhraneefor securing a Sum of Money, 

I, A. B., being registered as proprietor of an estate (here state nature of the estate or 
interest), subject however to such encumbrances liens and interests as are notified by 
memoranda underwritten or indorsed hereon, in that piece of lan^ situated in (the 
county or township) of , containing {here state area), be the same a little more 

or less (exclusive of roads intersecting the same if any [htre also state rights of way, 
privileges, or easements ^\f any appertaining'], and if the land to he dealt with contains all 
that is included in an existing grant or certificate of title refer thereto for description of 
parcels and diagram, otherwise set forth the houndaries in chains, links, or feet, and refer 
to plan thereof on margin of or annexed to the hiU qf encumbrance, or deposited in the 
lUgistry Office), 

And desiring to render the said land available for the purpose of securing to and for 
the benefit of C. D. the (sum of money, annuity, or rent charge) hereinafter mentioned, 
do hereby encumber the said land for the benefit of the said C. D. with the (sum, 
anmnty, or rent charge) of £ , to be raised and paid at the times and in the 

maimer following, that is to say (here state the times appointed for the payment of the sum, 
annmity, or rent charge intended to he secured, the interest if any, and the events on which 
such sum, annuity, or rent charge shall become and cease to he payable, also any special 
covenants or powers, and any modification of the powers or remedies given to an encum- 
hranee by the Real Property Art), And, subject as aforesaid, the said 0. D. shall be 
entitled to all powers and remedies given to an encumbrancee by the Beal Property Act. 

Id witness whereof I have hereunto signed my name, this day of , 

in the presence of E. F. 
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I. 

PotOM* of Attorney, 
1, A B, being registered as proprietor of an estate {here Hate naUtre of the estate or 
itUereH) subject however to sucn encambranoes liens and interests as are notified bj 
membrandnm underwritten or indorsed hereon, in (here refer to schedule for descri^tum 
and contents of the several parcels of land intended to he (iffiaeted, which schedule must 
contain reference to the existing certificate of title or land grant, or lease of eaehparce^ 
do hereby appoint G. D. attorney on mj behalf to (here state the nature and extent of 
the powers itUended to he conferred as whether to seU, leasee mortgage^ ^c.) the lands in 
the said schedule "described, and to execute all such instruments, and do all such acte 
matters and things as may be necessary for canyine out the powers hereby given, and 
for the recovery of all rents and sums of money that may become or are now due or 
owing to me in respect of the said lands, and for the. enforcement of all contracts, 
covenants or conditions binding upon any lessee or occupier of the said lands, or upom 
any other person in respect of the same, and for the taking and maintaining possession 
of the said lands, and for protecting the same from waste damage or trespass. 
In witness whereof I have hereunto subscribed my name, this day of 

Signed by the above-named A.B., this day of , in the presence of XY. 

Schedule referred to. 



K. 

Nbw South Walbs. 

RegistraHon Abstract, 

[^Bogal Arms,2 

[Copy qf grant or eertificate.'] 

Pursuant to Act of the Legislature of the said Colony, intituled " The Beal Frop^l^ 
Act," sections 70 and 71, this registration abstract is issued for the purpose of emkoling 
the registered proprietor to deal with the above described land at places without the 
limits of the said Uolony, and shall continue in force from the date hereof until the 
day of or until the same be surrendered to me for cancellation. 

In witness whereof I have hereunto signed my name and affixed my seal, this 
day of 

Begistrar GkneraL 
Signed and sealed the day of , in the presence of aIY. 



L. 

Sevoeation Order, 

I, A. B., of being seised of' an estate (here state the natmre of the estate) 

all that piece of land (here describe land referring to the existing grant, certificate, or 
other instrument of title) hereby revoke the power of attorney given by me to 
dated the day of 

In witness whereof I have hereunto subscribed my name this day of 

in the presence of A. B. of 

M. 

Caveat forbidding registration of dealing with estate or interest* 

To- the Begistrar General. 

Take notice that I claiming estate or interest (here state the nature of the 

estate or interest claimed, and the grounds on which such claim is founded) in (here 
describe land) forbid the registration of any memorandum of transrer or instrument 
affecting the said land imtu (this caveat be by me or by the order of the Supreme 
Court or some Judge thereof withdrawn, or until after the lapse of twenty-one davs from 
the date of the service of notice of such intended registration at the following address}. 

Dated this day of 18 . 

Witness 



Certificate qf S^fistrar Oeneral, Justice of the Peace, ^c, taking declaration qf 

attesting witness. 

Appeared before me at , the ^ day of C. D. of a person 

known to me, and of good repute, attesting witness to this instrument, and acknowledged 
his signature to the same, and did further declare that A. B. the party executing the 
same was personally known to him the said C. B., and that the signature of this said 
instroment is in the handwriting of the said A. B. 

(Signed) Begistrar General or JJP. 
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o. 

Ceriifie€ae of Begutrar Qtneral or JusHce qf the Peace before whom inHrument mc^ 

have been executed by tkepartiee thereto. 

Appeared before me at , the day of , A. B., of 

the party executing the within instnunent, and did freely and Toluntaxily sign the 
nine. 

(Signed) Begistrar General or J.P. 



P. 

Fees pagfoble/br the performance of the several acts matters and things herein specified. 

For hearing application to bring land under the proviflions of thiB Act, or to be regis- 
tered in respect to an estate of freehold of a deceased proprietor, to be paid to the Land 
Titles Conunissioners over and above the cost of all advertisements herein prescribed to 
be in such case published : — 

£ s. d. 
When the applicant is the original grantee, and the land has never been sold, 

morteagea, encumbered, or made th^ subject of settlement 6 

When Uie title is of any other description, and the value exceeds £500 ,... 2 10 

Ditto ditto ditto exceeds £400 and does not exceed £500 2 

Ditto ditto ditto exceeds £300 and does not exceed £400 1 10 

Ditto ditto ditto exceeds £200 and does not exceed £300 10 

Ditto ditto ditto when the value does not exceed £200... 10 

Contribution to assurance fund upon first bringing land under this Act, 
and upon the registration of an estate of freehom in possession derived by 
settlement will or intestacy — 

In the pound sterling 0| 

Other fees— 

For every certificate of title ... ... ... ... ... ... ... 10 

Begistenng memorandum of transfer, lease, mortgage, encumbrance, or the 

transfer or discharge of a mortgage, or the transfer or surrender of a lease. . . 10 
Begistering proprietor of any estate or interest derived by settlement or 

transmission ... ... ... ... ... ... ... ••• ... 1 

10 

.•• *.. ••• X V V 

... ... ... 6 

10 

10 

notice to caveator or 

*.* ... 6 

2 

... ... 6 

... ... ... 5 



For every power of attorney 

For every registration abstgnact ... ... ... 

For cancelling registration abstract 

For every revocation order 

Koting caveat 

Oancdling or withdrawing of caveat, and service of 

l^w T t?l«vvf7 ■•■ •#■ ••• ••• *•* ••# •• 

Issuing order for foreclosure 

For every search ... .... ... ... ... .. 

For every general search ... ... ... ... .. 

For every map or plan deposited 

For every instrument declaratoiy of trusts, and for every will or other 
insteument deposited ... ... ... ... ... ... ... ... 10 

For registering recovery by proceeding in law or equity or re-entry by lessee 10 
For registering vesting of lease in mortgagee consequent on refusal of assignees 
to acc^t the same ... ... ... ... ... ... ... ... 10 

For entermg notice of marriage or death 10 

For entering notice of writ or order of Supreme Court 10 

Taking acknowledgment of married woman 5 

Taking declaration in case of lost grant or otiier instrument, or where pro- 
duction of duplicate is dispensed with 10 

For the exhibition or return of any deposited instrument, or for exhibiting 

or returning deeds surrendered by applicant proprietor 6 

For certified copy, first five folios, per folio of seventy-two words' 5 

For every folio or part folio after first five 8 

For every instrument drawn on parchment 2 6 

Taking loidavit or statutory declaration 5 

When any instrument purports to deal with land included in more than one 

grant or certificate, mt each registration memorial after the first... ...0 2 
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Forms of InstnuhentB under Beal Property Act as last amended. * 

New South Wales. 
(A.) 

APPLICATION TO BBINO LANDS UNDER THE PEOVISIONS OF THE 

EEAL PROPEETY ACT. 

(26 Victoria, No. 9.) 
Caution.— Applicants are reminded, that by section 182. the penalties of perjiny are attached to a false 
declaration conoeming any matter or procedure under the AcL and that the utmost care is therelorB 
necessary in framing (or reading over, if the form be fUled up by an attorney) eveiy particular 
statement herein. 

It is furtHer provided by section 117, that any applicant procuring a Certificate through any fraud, 
error, omission, misrepresentation, or misdescription, will, notwiwstanding the issue of sudi oertifl- 
oate, remain liable for damages to any person thereby prejudiced. And any person who fraudulentlj 
procures, assists in fraudulently procuring, or is privy to the fraudulent procurement of any 
Certificate of Title, is declared guilty of a misdemeanor, and liable to a penalty not exceeding £500 
or imprisonment not exceeding tliree years ; and aoy cwtificate thereby procured is rendered voidafl 
between all parties or privies to the fraud. 

Fee Simple. 
(Another form can be obtained for leaseholds.) 
I,* do solemnly and sincerely declare, that^ seized for an 

estate in fee simple of ^ which land (indoding all improyemento) 

is of the value oi<* and no more, and is* of ^ 

originally grant^ to ' by Crown (Srant, under the Hand of ^ 

• GK)vemor of the Colony, dated the day of 18 . " 

And I further declare, that I rerily beliere there does not exist any lease or agreement 
for lease of the said land for any term exceeding a tenancy for one year, or from year to 
year [except as follows] ^ Also, that there does not exist any mortgage, 

lien, writ of execution, charge or encumbrance, will or settlement, or any deed or writing, 
contract or dealing (other than such lease or tenancy as aforesaid) nying any richt, 
claim, or interest in or to the said land or any part thereof, to any other person than 
myself [except <u follows — ] i 

And I further declare, that there is no person in possession or occupation of the said 
lands adyersely to my estate or interest therein, and that the said land is now^ 

and that the owners and occupiers of a^'acent lands are as follows* : — On the 
north owner, and occupier ; on the<>' 

And I further declare, that** 

And I further declare, that the annexed Schedule, to which my signature is affixed, 
and which is to be taken as part of this declaration, contains a full and correct list of all 
settlements, deeds, documents, or instruments, maps, plans, and papers relating to the 
land comprised in this application, so far as I have any means of ascertaining the same, 
distinguishing such as being in my possession or under my control, are herewith lodged, 
and indicating where or with whom, so far as known to me, any ethers thereof are 
deposited : Also, that there does not exist any fiict or circumstance whaterer material 
to the tit]e, which is not hereby fully and rairly disclosed to the utmost extent of mT 
knowledge, information, and belief ; and that there is not, to my knowledge and belief, 
anpr action or suit pending affecting the said land, nor any person who has or 
camis any estate, right, title, or interest therein, or in any part thereof, otherwise than 
by yirtue and to the extent of some leftse or tenancy hereby fully disclosed [except a# 
follows — ]«> 

> Here state Christian and Surname in full with residence and oocupatioh. 
»» "lam," or "CD. of is" (as the case maybe.) 

• Here give description of the property in fulL If the land consists of a Crown Grant, a diagram from 
the Survey OfBoe must be procured— and on payment of a special fee of 2b. Od. accompuiying th* 
application, this will be obtained through thoLand Titles Department If the land coraprue a portion 
only of a grant, an accurate plan must accompany the application. It is alwaj'S desirable, and in raaiiy 
cases absolutely necessary, that this plan be prepared and certified by one of the surveyors .licensed under 
the Act. If Uiere be any rights of way, or other rights or easements affecting the premises, .the parti> 
culars idiould be stated. If the space for description be insufllcient, it may be completed by annexure, 
which must, however, be identified as part of we declaration, by memorandum signed by the declarant 
and attesting oflSoer. 

^ If this valuation be inadequate or doubtfbl, the applicant will be subjected to the expense of an 
official valuation, under section 37. 

• State whether ** the whole** or " part" 

f Insert allotment with reference to number and section on plan, If any, or if not, number of acrcs 
granted. 

( Name of grantee. 

^ Name of Governor. 

< If there be any lease, here state particulars ; if none, strike out the words within bracketa 

J If any exception, here state particulars ; if none, stnke out the words of reference within bradceta 

k Insert *' unocctipied," or '*in the occupation of '^adding the names and addreases of tenants in full. 
State also nature of tenancy, if not under some lease before mentioned. 

I Here insert names and residences of adiaoent owners and occupiers on each side. 

■• Insert the like particulars as to the other sides of the property. 

■ Hero insert *' am unmarried,** or ** was married to my present wifo on the day of 18 ** 

as the iMfA may be. 

• If any exception, state particulars ; if none, strike out the words within brsoketa 
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And I make this solemn declaration, consoientioiislj beUering the same to be true. 

Dated at this day of 187 • 

Made and eubBcribed by the aboyenamed^ 

this d»yof 187 fsi8n»t«»ofApplioai.t. 

in the preeence of p ) 

m 

To the BegiBtrar GeneraL 

I, , the above declarant, do herebry apply to haye the land deeoribed in 

the above declaration brought under the proyisiona of the Beal Property Act, and 
request you to issue the Ceinficate of Title in the name of 

Datedat this day of 187 . 

Signature of Applicant. 
Witness to signature — 

K. B. —The ftnnexed Schedult and the oertlficate indorsed should both he also signed. 

p The declaniion must be attested by the Registrar General or Deputy, or by a Notaiy Public, or by a 
Juatioe of the Peace. If the signature be by marlc, the attestation must state that it was read over to 
the decfammt, that he appeared fully to understand the c<nitent& This applies also to the subjoined 
direction, particularly if a different person be nominated to receive oerdflcate. 

4 If to applicant, say ** mysdL** If to other person, write name at full length, with address and occu- 
pation. If to two or more, state whether as Joint tenants or tenants in common. If to an infant, the 
age should be stated and verified by certificate of baptism or by statutory declaration. If to a married 
woman, the name of the husband, together with his residence and occupation Should he stated. 

SOHEBTTLB BBFBSBSD TO.* 

CFo be signed by applicant.) 

* For the particulars which this Schedule must comprise, see ccmcluding part of Declaration, to which 
particular attention is directed, as any omission or mis-statement will render applicant Ifatble to the 
penalties oi false declaration. Such <A the deeds and documents as are in applicant's possession or con- 
trol must be deposited with the application Counterpart leases must be included ; out these will be 
returned, if required. If any deposited deeds relate also to property not brought under the Act, they 
may be retumeid after partial cancellation ; but of all these, abstiacts or copies for retention ^onld be 
furnished, and the desire for the return of the originals noted. If the only obfect be to comply with 
covenuit to produce, parties are reminded that by specially depositing them under the 25th seiction of 
the Act 22 Vie. No. 1, such covenant wUl be finally satisfied. 

N.B. — Section 104 requires that the following certificate be signed by applicant or his solicitor, and 
renders liable any person falsely or negUgentiy certifying to a penalty of £60 ; also, to damages 
reooveimUe by parties injured. 

I certify that the within application is correct for the purposes of the Beal Properly 
Act.« 

* If by solicitor insert— "And that I am the Solicitor of the within-named applicanf* ; and add his own 

address to his signature. 



FeX8. 

Payment of these must accompany the application. 

* Ist. — ^Where the applicant is the original grantee from the Crown. 

Commissioners' fee ... ... ... ... ... ... ... ... £0 5 

New certificate ... ... ... ... ... ... ... ... ... 10 

Sketch (unless furnished) 2 6 

Add assurance, id. in the pound on declared yalue 

2nd. — Where the applicant is not the grantee from the Crown, or being the grantee the 
property has been dealt with by any registered instrument. 

Commis- Advertise- New T^tmi 

sioners'Fee. ments. Oertiflcate. ^^^^ 
If the property is of the yalue of 

£200 and under— £0 10 £1 10 £10 £8 

„ 800 „ 100 110 100 8 10 

„ 400 ,, 110 110 100 400 

„ 600 „ 200 110 100 4 10 

Ditto aboye 500 „ 2 10 1 10 10 6 

In addition to the Assurance Fee of id. in the £ on the yalue ; and 2s. 6d. for sketch, 
if the whole of a Crown grant. 

t^ State to whom all correspondence relating to this application should be sent, with 
address, as under, yiz. :^ 

Name — 
Occupation — 
Post Town— 
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New 8<mth Walet. (A. 1.) 

APPLICATION TO BBmO LANDS UNDEB THE PBOVISIONS OP THE 

EBAL PBOPEBTY ACT. 

(26 Victoria No. 9.) 

LeaeeholcL* 

(Another fonn can be obtained for fee simple.) 

I,*^ do solemnly and ainoerely declare tliat^ entitled to all 

THAT land situated in*' foi^ the residue of the term of 

years created by the lease mentioned in the Schedule hereto and herewitJi 
deposited, which leasehold estate has become vested in me, subject to the rent, covenants, 
and conditions affecting the same, in manner appearing b^ the said lease [and the other 
deeds and writings mentioned in the said Schedule]' and is of the value ofs 
and no more, and is^ of^ originallj granted to^ 

bj Crown Grant, under the Hand of* Governor of the Colony, dated tho 

day of 18 . And I further declare, that I verUy beliere 

the only person now interested in the said land) in remainder or reversion subject to 
my Estate therein as follows : — " 

Also, that the rent, covenants, and conditions of the said lease have been duly paid and 
fulfilled on the part of the lessee to the present time. Also, that there does not exist 
any mortgage, underlease, lien, charge, or encumbrance, or any wiU, settlement, or other 
deed or writing, contract, or dealing giving anv rieht, claim, or interest in the said land 
or any part thereof, as regards ^e said leasehold estate therein, to any other person 
than myself [esicept tufoUowt]^ 

And I further declare, that there is no person in possession or ooou^tion of the said 
lands adversely to my estate or interest therein, and that the said land is now<* 

and that the owners and occupiers of adjacent lands are as followsP : — On the 
north owner, and occupier ; on the*i and that 

there are no deeds or instruments of title affecting the land to which this apphcation 
relates, in my possession or under my control, ouier than those enumeratea in the 
Schedule hereto : And I make this solemn declaration, conscientiously believing the 
same to be true. 
Dated at , this day of 187 . 

Made and subscribed by the abovenamed^ 
this day of > Signature of Applicant, 

in the presence of' j 

To the Begistrar General. 

I the above declarant, do hereby apply to have the land described in the 

above declaration brought under the provisions of the Beal Property Act, and request 
you to issue the Certificate of Title in the name of* 

Dated at this day of 187 . 

Signature of Applicant. 
Witness to Signature— 

N.B.— Tlie annexed Schedule and Oertiflcate indorsed should both be also signed. 

> Here state Christian and Surname in full, with residence and occupation. 

^ " I am.** or " CD. of is," (as the case may be.) 

« Here nve description of the property in full If the luid consists of a Crown Grant, a diagram 
from the Survey Office must be procmrod— and on payment of a special fee of 6s. aocompanyinir the 
appUcaticm, this will be obtained through tho Land Titles Department If the land comprise a 
portion only of a grant, an accurate plan must accompany the implication, cither aimexed or indorsed. 
It is always desir^le, and in many cases absolutely neoeesaiy, that this plan be ]nnepared and ooliflod 
by one of the Surveyors licensed under the Act 

' State whether the whole or part, and if purt define period of onderiease. 

• Number. 

f If applicant be original lessee, omit the words in bradcets. 

s Here state the present value of the leasehdd interest in the land with all improvemonta 

h State whether ^* the whole - or " part" 

1 Insert Allotment with reference to number and section on plan, if any, or, if not, number of acres 
granted. 

k Name of Grantee. 

1 Name of Governor. 

■> Here give names and addresses of lessor Gt others now entitled to the freehold. 

■ If there be any mortgage, underlease, &c, here state the particulars ; if hone, strike out the words 
Inlta^tet. 

« Insert "unoccupied," or " in the occupation of,** adding names and addresses of tenants in fuU. 

p Here insert name and residences of adjacent owners and occupiers on each side. 

« Insert the like particulars as to the other sides of the property. 

' The Declaration must be attested by the Registrar General or Deputy, or by a Notary Puldic, or 
by a Justice of the Peace, or by a Conunissioner for taking affidavits. 

• If to appUoaat^ siy "myMlf," if to other person write oams at taU length, with addrsa and 
ooeapation. 
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Caution.— ^v Section 117, any applfcant proenring a Oeitlflcate through any tnnd, error, omIisloB, 
mlsr ep reaentatton, or miadetcription will notwithstanding the inme of auch CaHflcate remain liable for 
damages to any person thereby prejudiced. And any person who fraudulently procures, assists in 
fraudulently procuring, or is privy to the fraudulent procurement of any Certificate of Title is declared 
guilty of a nusdemeanor, ana liable to a penalty not exceeding £600 or imprisonment not exceeding 
three yean; and any Certificate thereby procured is rendered md as between all parties or privies to 
tiie fraud. 



SOESDirXB BB7BBBBD TO.^ 



* Insert a list of all deeds and documents relating to the title in applicant's possesiion, which 
must be forwarded with the application. . Any counterpart underleases must be included, but these 
will be returned if required. 

IlVDOBSBMBNT. 

I, the within named and undersigned , do hereby oertify that the within 

Implication is correct for the purposes of the Real Property Act. 

Signature of Applicant (or his Solicitor). 

Cautiox.— Any person ftUsely or negligently certifying as above is liable to a penalty of £50. Sea 104 
of R. P. Actk 

Case No. 
Application of 

New South Wales. 

CAVEAT FOBBIDDINa LANDS TO BE BROUaHT UNDEB TES) BEAL 

PBOPEBTY ACT. 

(26 Victoria No. 9.) 

(/tar Another form of caveat forbidding registration of nsALraos with land alriadt uvdbb nn Aor 

may be obtained. See the form post.) 
Take votiob, that I,* of^ claiming estate or 

interest*: in lands descrihed as*^ in notice dated the" 

day of 186 , advertising the same as land in respect to which daim has 

been made to hare the same brought under the provisions of the Beal Property Act, do 
hereby forbid the bringing of the said land under the provisions of the said Act ; and I 
do appoint^ as the place at which notices relating hereto may be served 

Dated this day of 186 . 

^^^^oT^ proseni^^^^ J Signature of Caveator or his Attorney. 

To the Bedstrar G-eneral of the 

Colony of New South Wales. 

""^^■^~* • 

N. B. —Section 104 requfaresthat the following certificate be signed by caveator or his solicitor, and renders 
liable any person ftJsely or negligently certiiying, to a penal^ of £60 ; also, to damages recoverable by 
parties injured. 

I certify that the within Caveat is correct for the purposes of the Beal Property 

Act.* 

* If bv Solicitor insert :— ** And that I am the Solicitor of the within-named Caveator,** and add his 
own address to his signature. 

* Name of Caveator in fulL 

^ Address and description in fulL 

« Here state the nature of the estate or interest claimed, and the facts on which the daim is founded. 

* Here state particulars of description from declaration of applicant or advertisement 

* Insert date <A notice in 0<uetU. 

' State distinctiy an address in Sydney at which notices relating hereto may be served. 



Fees. 

For noting Caveat lOs. 

For withdrawing or cancelling Caveat 6b. 



The following information is afforded for guidance of parties in the interior ; but for 
more specific details, reference must be had to the printed circulars which are 
obtainable at the Land Titles Office, Sydney, upon remitting a fee of one shilling : — 

No caveat can be filed or withdrawn until the fees are paid. 

Should no caveat be lodged within the prescribed time, the applicant, or should he 
desire to transfer the land, his nominee, will receive a certificate oi title. 

Within the time notified in the advertisement, any person having or ftlMTnin||^ any 
interest in the land, or his attorney, may lodge a caveat forbidding the brmging 
of smch land under the provisions of the Act. 

Every caveat must particularize the estate, interest, lien, or charge claimed by the per- 
son lodging the same, and the Begistrar Qeneral may require every caveator to 
deliver a full and complete abstn^ of his title. 
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The lodging of a cayeat sxiflpenda all further action in tne matter, until the caveat be 
withdrawn or lapses, or until a decision has been obtained from the Supreme 
Court. (See s. 22, Beal Froperhr Act.) 

Eyeiy caveat lapses at the expiration of three months from the receipt thereof, unless 
the caveator shall witnin that time have taken proceedings m some Court of 
competent jurisdiction to establish his titie to the estate, interest, lien, or charge 
therein specified, and shall have given written notice thereof to the Begistoar 
General, or shall have obtained from the Supreme Court an order or injunction 
restraining the Begistrar Q-eneral from bringing the land therein referred to under 
the provisions of this Act. (Sec. 23.) 

A caveat ma^ be withdrawn at any time by a caveator. (See sec. 81.) 

Sec. 84 provides that any person lodging any caveat with the Begistrar General without 
reasonable cause, shall be liable to make to any person who may have sustained 
damage thereby such compensation as may be just ; and such compensation shall 
be recoverable in an action at law, by the person who has sustained damage, 
from the person who lodged the caveat. 

Any opposing claim will be excluded, unless caveat be lodged within the time limited, 
as by omission to lodge, or allowing lapse of caveat after notice or with know- 
ledge of application, claim on assurance fund is forfeited. (Sec. 122.) 

No. 

New South Wales. 

APPIilCATION BY OFFICIAL ASSIGNEE OF INSOLVENT ESTATE TO BE 
BEGISTEEED UNDEB SECTION 75a OF THE BEAL PBOPEETY ACT, 
26 VIC. No. 9. 

P being Official Assignee of the Insolvent Estate of« duly 

appointed by the order of His Honor Mr. Justice whereof an o&ice copy 

is herewith deposited,*^ hereby apply to be registered ob proprietor *of the estate or in- 
terest hitherto held by the said Insolvent, in all that piece oi land, beings 
of the land described in registered Vol. Folio herewith 

deposited.^ Also all thats 

Dated this day of 18 . 

Signed in the presence of } Signature of AppUcant 

(Who will also sign Indorsemoit.) 

• Before registering any dealing, the Official Assignee should take out a new certiflcate in his own name, 
to preserve conUnni^ of title. 

>> Name of Apidicant • 

• Name and occupation of Insolvent 
' This deposit is required by sec 76. 

• The whole or part, as the case may be. If a part, add or annex a description and sketch. If the 
whole, the reference to the register will suffice. 

c If the Official Assignee be not in possession of the grant or certificate, he should state by a separata 
letter or declaration what means he has taken to obtain such possession, and if it be wrongfufiy witb- 
held, a summons may be applied for, under section 126 of the R. P. Act 

ff Add other parcels, if any. 



iNDOBBBMBirr. 

I, the within named and undersigned, do hereby certify that the within 

application is correct for the purposes of the Real Property Act. 

Signature of Apphcant (or his Solicitor). 

N.B.— Dower in any wife of his should be negatived by separate declaration or certificate. 

Note. —The Act declares that the Awignee shul hold the land subject to the equities upon and subject 
to which the insolvent held the same, but for the purpose of any dealings under the Act shall be deemed 
absolute proprietor. If therefore the insolvent held the properfy under any ^xist, express or constructive, 
the Assignee, if he have notice thereof, will hold it on the same trust ; and altl^ougfa any dealing in viola- 
tion thereof may be l^;al to confer a titie, he would be answerable to any person defrauded or injured. 

Caution.— Any person falsely or negligentiy certifying as above is liable to a penalty of £60. Sec 1Q4 
of R. P. Act 

No! 

New South Wales, 

APPLICATION TO BE BEaiSTERED UNDER' THE REAL PROPERTY 
ACT (26 VICTORIA No. 9, SECTION 79); AS PROPRIETOR BY 
TRANSMISSION. 

!,• do solemnly and sincerely declare, that I verily believe myself to be 

entitled for an estate [tit fee simpUy' to the land described in the Certificate of Title 



* Ohristian and surname in full, with residence and oooupaticm. 
^ Ila less estate, alter to accord with the fact 
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held hj deceased (yol. folio ) herewith deposited and surrendered,— 

. I having heoome so entitled as*^ 

In farther rerification whereof, I have deposited the documents enumerated in the 
Schedule hereto. I also declare that the said land is now of the value of ** 
pounds sterling, also that no other person is within my knowledge entitled to any estate 
or interest in the said land [except at foUowt :]* 
and I make this solemn declaration, conscientiously believing the same to be true. 

Dated at the day of 187 . 

Made and subscribed by the abovenamed'" 

the day of 187 ,> Signature of Applicant. 

in the presence of ^ 

N.BwStnoe the pusinff of the Act 25 We. No. 20. the executor or adminlstntor will be entitled in 
exclusion of the helr-at-lftw, and the devolution to the heir will be limited to entails. 

Caution.— By aection 117, any applicant procuring a Certificate through any fraud, error, omission, 
misrepresentation, or misdescription will, notwithstanding the issue of such certificate, remain liable * 
for damages to any person thereby prejudiced. And any person who fraudulentiy procures, assists in 
fraudulentiy procuring, or is privy to the fraudulopt procurement of any Certificate of Titio, Is declared 
guilty of a misdemeanor, and liable to a penalty not exoeedii^ £500, or imprisonment not exceeding 
three years ; and any certificate is rendered void as between ailparties or privies to the fraud. 

• Heir or devisee, or as the case may be,— with any required explanation of particulars. 
' Present value, inclusive of all imint>vement& 

• State particulars of any mortgage, lease, &c ; if none, strike out the words in brackets. 

' The declaration must be atte^ed by the Registrar General or Deputy, or by a Notary Public, or by a 
Justice of the Peace, or by a Gommisnouer for taking Affidavits. 



.SOHEDXTLB OF DOOlTHXirrS DBPOBITED. 

rnie following is reouired under & 79 :— Oertifloate of death of deceased proprietor, and statutory 
deouation or other evidence negativing dower of any widow. If he died intestate, letters of adminis- 
tration. If the daim be by devisee, orQ;inal office copy or probate of the will. If made under settie- 
men^ the original should be deposited.) 

I, the within named and undersigned do hereby certify that the within 

application is correct for the purposes of the Beal Property Act. 

fniis Schedule must be signed by the applicant) 

Signature of Applicant (or his Solicitor). 

CAunoir. —Any person bdsely or negligently certifying as above is liable to a penalty of £50. Sec. 104, 
of R.P.A. 



New South WdUi, 
MEMOBANDUK OE TBANSFEB. 
(26 Victoria, No. 9.) 

Fee Simple. 

Dower should be Beg&tived, or the contingent interest will be noted on the new certificate. A statutory 
dedaratioD should accompany, stating i^hether the transferror be married, and. if so, the date of 
marriage. If before January, 1887, the wife must execute and acknowledge a release. A form for 
the latter purpose can be obtained at the lAud Tities Office, or will be forwarded on application. II 
the marriage were since 1886 no dower attaches. 

No alteration wotdd be made by erasure. The words refected should be scored through with the pen, 
and those substituted written over them, the alteration being verified by signature or initials in the 
margin, or noticed in the attestation. 

I,* being registered as the proprietor of an estate in fee Hmple^ in the land 

hereinafter described, subject, however, to such encumbrances, liens, and interests as are 
notified by memorandum underwritten or indorsed hereon,*^ — in consideration of^ 
(£ ) paid to me by* the receipt whereof I hereby acknowledge, do 

hereby transfer to the said' all my estate and interest, 4W such registered 

proprietor, in all that piece of land oontainings situated in^ 

• Name, residence, occupation, or other designation in full 

^ If a less estate, strike out "in fee ^nvflUf* and interline the required alteration. 

• All subsisting encumbrances must be noted hereon. 

' If the consideration be not pecuniary, alter accordingly. The true amoimt must always be stated, 
fbr the purpose of determining the Stamp Duty. 

• Name, residence, occupation, or other designation of trsnsferree. If a minor, state of what age, and 
forward certificate or declaration as to date of birth. II a married woman, state name, residenoe, and 
occupation of husband. 

''litotwoormore, state whether as joint tenants or tenants inobminon. 
( Area in acres, roods, or porches. 
^ Parish or town, county. 



126 REAL PROPERTY (FORMS). 

being* of the land oompriBed in) dated legistered 

Tolume No. folio^ 

In vitneu whereof, I have hereunto snbsoribed my name, at the 

day of in the year of onr Lord one tnouaand eight hundred and 

Signed in my presence by the said „] Transferror.* 

who 18 personally known to me "» f «««xc7x*v*. 

(*Who will also sjffn Dedwrntloii in aooordanoa 
with 0ower Note at top.) 
Signed^ 

t Accepted, and I hereby certi^ this Transfer to be correct 
for the purposes of the Bead Property Act. 

(t The above may be signed by the BoUdtcHr when the s te n at ure of 
tiuisf erree cannot be procured. See note o at fOot 

t If signed by virtue of any power of attorney, the original must be produced, and an attested copy be 
deposited, accompanied by the usual declaration that no notice of revocation has been received. 



MbHOBAKDTTM OV EKCfUlCBBAlCCBS, &C., BBFBBBBD TO.I* 



FOBH OF DBOLABATION BY ATTESTIKa WITKB88.1 

Appeared before me, at the day of one thousand eight 

hundred and ' the attesting witness to this instrument, and declared 

that he personally knew* the person signing the same, and whose signature 

thereto ne has attested ; and that the name purporfcmg to be such signature of the 
said^ is his own handwriting ; and that he was of sound mind^ and freely 

and Toluntarily signed the same. 

Signed" 

1 " The whole," or "part," as the case may be. 

J " Crown grant," or ** certiflcate of title. '^ 

k Repeat, if more than one. These references wUl suffice, if the whole land in the grant or oertiitomta 
be transferred. But if a part only (unless apian has been deposited, in which case a reference to Uie 
Na of allotment and No. of plan will be sumcient), a description and plan wUl be required, and may be 
inserted or annexed with this prefix,—" ag deHneaiedin the plan hereon loranneoDsdhertUt] and deicribed 
atfoUotPtf viz.** Here also should be set forth any right-of-way, or easement, or exception, if &ere be 
any michf not fully disclosed either in the prindpal description or memorandinn of encumbrances. Ai^ 
provisions in addition to or modification of the covenants implied by the Act, may also be inserted. 

• If this instrument be signed or acknowledged before the Registrar General, or D^uty Registrar 
General, or a Votary Public, a J. P., or Commissioner for Aflldavits, to whom the transferror is known, no 
further authentication is required. Otherwise the attestingwitness must appear before one of the above 
functionaries to make a decIaraUon in the annexed form. This applies to instruments signed within the 
Colony. As to those signed elsewhere, see the Act, section 94 If the transferror signs by a marie, the 
attestation must state—" that the instrument was read over or explained to him, and that he ai^peared 
fully to understand the same.** 

" Repeat attestation for additional parties if required. 

« For the signature of the transf erree hereto, an ordinary attestation is sufficient, unless the instrument 
contain some roedal covenant by the timsferree ; his signature wUl be dispensed with in coast wker$ it 
ia egtaJbtiihed that it cannot be procured without dMeuity. It is, however, always desirable to afford % 
clue for detecting forgery or personation, and tor these reasons it is essential that the signature should, 
if possible, be obtainwL 

p See note a This when filled up should be signed by ^e transferror. A very short note of the 
particulars will suffice. 

4 May be made before either Registrar General, Deputy Registrar General, a Notary, J.P., or Commis- 
sioner for Affidavits. Not required if the instrument itself be made or acknowledged before one of theee 
parties. 

' Name of witness and residence. 

" Name of transferror. 

* Name of transferror. 

o Registrar General, Depu^, Notavy, J.P., or CommissioDer for Affidavits. 



No. Memorandum of Tbikbfbb ov 

Vendor. 
Purchaser. 
Particulars entered in the Register Book, YoL 
FoUo 
the day of 18 . 

Eegistrar General 



The following information is afforded for guidance of parties in the interior : — 

No transfer can be registered until the fees are paid. 

If the transfer embraces the whole of the land contained in a Crown grant or oertifl- 
oate, the transfer may be endorsed in a short form (see Schedule to ^Lct). 
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Bat whether indorsed or not, the certificate of Crown grant must, in eyery case, 
acoompanj, and cannot be returned. 

n a part only be transferred, and it is desired to have a certificate for the remainder, 
this should be stated, and a new certificate will then be prepared on payment of an 
additional 20b. ; but, to saye this expense, if it be intended to make several transfers of 
portions, the certificate may remain m the Land Titles Office, either until the whole be 
sold, or formal application be made for a certificate of the subsisting residue. 

Tenants in common must receive separate certificates. 20s. additional must be 
remitted f o^ each certificate. 

The fees on transfer are 10s., and 2O3. for every new certificate, whether issued to a 
tnuQsf erree or required for the residue. By the ijnendmont Act of 1873 the purchaser 
is not compelled to take out a certificate of tide, when the whole of the land is t^^ans- , 

ferred he may have the original titie returned to him with a memorial of his transfer 
endorsed thereon at at a cost of lOs. only. 

The transfer is complete from the moment it is recorded. 

Certificates will only be delivered on personal application of purchasers or their 
solicitors, or upon an order attested before a Magistrate. If the parties reside in the 
country this should accompany the transfer, to avoid delay. 

N.B. — ^All lands granted from the Crown since 1st January, 1863, are, ipso facto^ 
Under the provisions of the Beal Property Act, and must be dealt with in the forms 
prescribed by that Act. 



F. New South Walei. 

MEMOBANDUM OF LEASS. 

(26 Victoria, No. 9.) 

[In duplicate.] 

1\ being registered as the proprietor of an estate in fee simple** in the land hereinafter 
described, subject, however, to such encumbrances, liens, and interests as are notified 
by memorandum underwritten or endorsed hereon : Do hereby lease unto<^ 

all that piece of land containing** situated in being* 

of the land comprised in' dated A.l>. 18 , 

registered Volume FoUo («) 

To be held by the said as tenant for the term of 

years conmuted from the day of At the yearly rent of^ 

pounds (£ ) payable as follows* subject to tiie following covenants, 

conditions, and restrictions, viz. :— 

1. To the covenants and powers implied^ in every memorandum of lease by 

virtue of the Eeal Property Act, sec. 61, or such of them, or so far, as 
not hereby expressly negatived or modified. 

2. To the full effect of the covenants next hereinafter shortiy noted, as the 

same are set forth in words at length in sec. 65 of the saia Act,* 

• Name, residence, occupation, or other designation of lessor. 

^ If a less estate, strike out "ia/ee simple, vki. interline required alteration. 

« Name, &c, of leasee. 

' Acres, roods, and perches. 

• The whole, or part, as the case may he. . « 
' Crown grant or certificate of title. 

8 These references will gufflce alone if the whole land in the grant or oertiflcate be leased ; but if the 
lease he of a part, a surveyor's description and plan will be required, which will then follow here witii 
this orefix :—** as delineated in the plan hereon [or hereunto annexed], and described as follows " 

A<ui also, if intended, way rights of way or other easements, and any exceptions, if intended, of mines 
or minerals, timber, kc. U the plan or description be annexed, the annexure diould be identified as 
part of tills instrument, by a memorandum thereon referring hereto, and signed by the same parties and 
vltneesesL 

^ State both In words and figures. 

> Here insert times of pajrment. 

k These relate on the {wrt of the tenant to payment of riant and repair ; on the part of the lessor to 
right of oitry to inspect repairs, and of re-entry uid forfeiture of lease after six montiis default in pay- 
ment of rent or fulfilment of covenants. 

I Here insert any of the following, suited to the case. To understand the ftll effect of each r^fer to 
thAAet, **That the lessee will insure." ** That he will pahit outside every alternate year.'* "ThaXhe 
will point and paper every third year." "That A« will fence.** *<ThatA« will cultivate." " That Atf will 
not use the premises as a shop." "That A« will .not carry on offensive tradea" *' That Atf will not with- 
oat leave assign or sublet" " That A0 will not cut timber." " That As will carry on the business of a 
pubUcan, and conduct the same in an orderly mauner." ** That hi will ap|^ for a renewal of license.** 
'* That A< wiU facilitate the traoater of license.** 
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8. To the following special additional prorisions,'' vii. : — 
1% do herebj accept this lease as tenant, subject to the conditions, restrio* 

tions, and ooyenants aboye set lorth. 

Dated this day of one thousand eight hundred and 

Signed by the said *> t 

who'ispersonaUy known to me, in my presence' ] I*^'- 

Signed by the said - I t 

* who b pereonaUy known to me. in, my presence- j ^'""^ 

(Who or his SoUdtor will also sign indonemeot) 
Signed* 

inired of transferror's signature as to that of le«or to the kaaa ; alto 

which see marginal note o, and 



* Similar anthenticaticm is reqnired of trantf error's signature as to 
eertifloate of correctness, signed oy transferree or his soUdtor ; as to 
preceding forms of attestation, declaration, and certificate. 



Dbolaeatiok bt ATTESTnra Witkess. - 

Appeared before meP at , the . day of , one 

thousand eight hundred and ^ the attesting witness to this 

instrument, and declared that he personally knew' , the person signing the 

same, and whose signature thereto he has attested ; and that the name purporting to 
be such signature of the said* is his own handwriting ; and that he was of 

sound mind, and freely and voluntarily signed the same. 



N. B.— If hy the signing of two or more Lesson before different witnesses it become necessary to make 
more than one declaration, it can be entered on the ^Nhce opposite (if not otherwise ooco]HedX or on the 
back. For signature of the Lettee an ordinary attestation is sufBdent 

No. Memorandum of lease of [Must be signed by Lessee, or the next form by Us 

SoUdtor.] 

I, [lor we] the within mentioned and 
situate in undersigned, do hereby 

certify that the within instrument is 
Lessor. correct for the purposes of the Beal 

Property Act : 
Lessee. or 

I hereliy oertify, that I am the solicitor 
Particulars entered in the Begister of the within named and 

Book, YoL FoUo , the that the within instrument is correct for 

day of 18 . the purposes of the Beal Property Act. 

fSiffnaturo.] 
'Address] 
Begistrar (S^eneraL [Date] 

CAunoir.— Section 104. which requires the above, 
renders persons certifying falsely or negligently 
subject to % penalty of i&60, besides damages to 
any parties injured. 

♦ 

■> Here add any other terms of the intended leasa 

" Name of lessee. 

« Unless the signature of the lessor be made or acknowledged before the Registrar General, or his 
Deputy, or a Notary Public, J. P.. or Commissioner for Affidavits, the witness must appear before one 
of the above fui^onaries to make a declaration in the annexed form A. This i^ipliee to inatrumeots 
signed within the Ck)lony. As to Uioeo signed elsewhere, see the Act, section 94, aad par. 10 of drcular 
No. 2. If a signature be by a mark, the attestation must state that the instrument was read over or 
fully explained to the party, and that he appeared fully to understand the same. 

p May be before either Registrar General, his Deputy, a Notaiy, % J. P., or a Commissioner for 
Affldavita Not required if the instrument itself be signed or acknowledged before one of theea See 
note a 

« Name of witness and residenoe. 

r Name of lessor. 

• Name of lessor. 



POBM OP TsUrSFKB. 

I, [(fT we] the within named in consideration of pounds 

{£ ) this day paid to by , the receipt of which sum 

hereby acknowledge, do hereby transfer to the estate or interest of 

which registered proprietor, as set forth in the within memorandum of lease, 

together with all rights, and powers in respect thereof. In witness whereof, 

have hereunto subscribed name this day of 18 . 

Signed* 

Accepted, 

■ 

* Bepsaft attestation for additional parties, if required. 
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F0B3C OJf SURSBNDEB. 

T, , registered proprietor of the lease created by the within instrument, 

do hereby, in consideration of , surrender all my estate or interest 

therein to the lessor or other the present owner of the reversion thereon expectant. 

In witness whereof, I have hereto subscribed my name this day of 

Signedf 

Accepted, 

t Mutatis mutandit, the same rules of authentication apply as to lease and transfer. See note * at foot 
of pageiao. 



New South Wales. 

MEMOBANDUM OP MOBTaAGE. 

(26 Victoria, No. 9.) 

XHfrnm.—ll the Mortgagor's wife be entitled to dower, and it be intended she should release it, a form 
can be obtained tot this purpose as an annexure. 

[Must be in duplicate, one copy to be lUed, and the other retained by the Mortgagee.] 

The Crown Grant or Certificate of Title must be presented herewith, in order that this Mortgage may be 
noted thereon. 

I*, being registered as the proprietor of an Estate t» fee simple^ in the 

land hereinafter described, subject, however, to such encumbrances, liens, and interests, 
as arc notified by memoranda underwritten or endorsed hereon,^ — in consideration of 

pounds (£ ) lent to * by* the receipt 

whereof hereby acknowledge , do, for the purpose of securing to h 

the payment in manner hereinafter mentioned of the said princi^ sum and interest 
thereon, hereby mortgage to the said All my Estate and Interest, as such 

registered proprietor as aforesaid in All that piece of land containing* 
situated in' being the whole of the land comprised ins dated 

registered Yoliune Folio also All that pibcb of 

land^ and for the consideration aforesaid', do hereby 

covenant with the said Fibstlt — That'' will pay to 

the above sum of potinds (£ ) on the day of Sbcokdly — 

Tliat will pay interest on the said sum at the rate of pounds 

(£ ) by the £100 in the year as follows :— Thibdly*— That 

will insure in the sum of pounds (£ * ) i ^^^ that, 

in the event of loss, the sum recoverable on account of such insurance shall be applicable, 
either in or towards repair or rebuilding, or in or towards repayment of the mortgage 
debt, at the option of the Mortgagee. Foubthlt*" — 

In witness whereof have hereunto subscribed name at the 

day of in the year of our Lord 

Signedin my pre«nce by the .«d ■» Mortgagor. 

who IS personally known to me" ) '^ ^ 

Signed^ 

• Name, residence, occupation, or other description in full. If more than one, insert we, and make 
the other altemticttis reauired throughout No alterations should be made by eruure. The words 
refected should be scored through with the pen, and thoee substituted written orer them, the alteraticA 
b«»ng Terifled by signatare or imtials in the margin, or noticed In the attestation. 

k u a less estate, strike out " in fee timj^f** and mterline the required alteraUoa 

• All prior subdating encumbrances must be thus noted. 

• Name, residence, oc, of M<»1gageo. 

• Area, in acres, roods, or perches. 

'' Pariah, town, oounty. « 

( ** Crown Grant,** or Certificate of Title. 

^ Repeat if more Uian one. No description beyond these references is required, unless the bnd be snb- 
diridea, in which case a surveyOT's description and plan are necessary. 

^ I or we and name. 

k If two or more, Interiine (if Intended) Jointly and severally. 

' The mere words " I will ensure,*' with a statement of the amount, are suffldent to imply all the usual 
provlaioiis contained in covenants for insurance, except that which follows, and which is usual in mort^ 
gages. If no insurance be intended, strike the pen through this covenant 

■ Here add, if intended, any special covenants or modifications of covenants or powers implied by the 
Real Property Act in every mortgage. 

" If this instrument be signea or acknowledged before the Registrar General or Deputy Registrar 
General, or a Notary Public, a J. P., or Commisaoner for Affidavits, to whom the Mortgagor is known; 
no further authentication is required. Otherwise the attestino wrrxiss must appear before one of the 
above functionaries to make a declaration in the annexed form. This applies to instruments sis^ied 
within the Colony. As to thorn signed elsewhere, see the Act, section 04. If the Morteagor slffns by a 
marie, the attestation must state ** that the instrument was read over or explained to him, and that bo. 
appewed fully to understand the same.* 

• Repeat attestation for additional parties, if required. 



I 
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Accepted, and I hereby certify this Mortgage to bo correct for the purposes of the 
Eeal Property Act. 

Signed in my presence by the said "^ « ^^ ^ 

who is personally known to me - ) ongRgee. 

* (Who will also sign ondorsement) 
The above may be signed by a Solicitor when signature of Tniuferroe cannot be proci]ro4.-^ee nctfe •. 



MS^OULSDXJU OF FBIOB EnCTTHBBANOBS, &0., BBFSBBBD TO.4 



FoBH OP Dbclabatiok bt Attestiko Witness/ 

Appeared before mci at , the day of > one 

thousand eight hundrod and* the atte^iug witness to this instrument, and 

declared that he personally knew ^ the person signing the same, and whose 

signature thereto he has attested ; and that the name purporting to be such signature 
of the said^ is his own handwriting, and that he was ol sound mind, and 

freely and Toluntarily signed the same. 
Signed 
No. Mortgage of in 

Mortgagor. Mortgagee. 

Particulars entered in the Begister Book, Yol. Folio tho 

day of 18 . 

Begistrar GeneraL 



FOBM OF TbANSFBB. 

I, or we, the within-named in consideration of pounds 

(£ ) this day paid to by the receipt of which 

sum hereby acknowledge, do hereby transfer to the estate or 

interest of wliich registered proprietor as set forth in the within Memo- 

randum of Mortgage, together with all rights and powers in respect thereof. 

In witness whereof, have hereunto subscribed name at this 

day of 187 . 

Signed in my presence by the said ') Transferror, 

who is personally known to me ^ }' Transferree. 

p For tiie signature of the Mortgagee hereto, an ordinary attestation is sufficient ; unless the instru- 
ment contain smne special covenant by the mortgagee, his signature will be dispensed with, in easu 
where U is ettablUhed that it cunnot be procured tnthout d\ffwuUy. It is, however, always desirable to 
aflord a clue for detecting forgery or personation, and for these reasons it is essential that the signature 
shotdd, if possible, be obtained. 

4 See note c. This when filled up should be signed by the Mortgagor. A tery concise note of the 
particulars will suffice. 

' May be mode before either R^istrar General, Deputy Beffistru' General, a Notary, J. P., or Oom- 
missioner for Affidarits. Kotreqiured, if the insbwnent itself be made ot acknowledged before one id 
these parties. 

9 Name of witness and residence. 

* Name of Mortgagor. 

* Name of Mortgagor 

* Be^^istrar General, Deputy, Notary, J. P., or Commissioner tor AffidsTits. 



FOBM OF DlSOHABGB. 

Beceived from this day of the sum of 

being in full satis^tion and discharge of the within obligation. 

Signed in my preserfce bv the said "i w^«i.«-«^ 

who is personaUy kiown to met ) ' Mortgagee. 

t The same requhrement of attestation and authentication win apply to a transfer or discharge by the 
Mortgagee, as to the creation of the Mortgage by the Mortgagor, as to which see note a 



Febs (to accompany doctmients) :— Mortgage, lOs. ; transfer of ditto, 10s. ; discharge 
dittOi 10s. ; and 2s. for erery Crown Gittnt or Certificate of Title after the first. 
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Kew South Wales, (H 1.) 

MEMORANDUM OF ENCUMBRANCE (in duplicate). 

(26 Victoria, No. 9.) 

7or Bccaring annuity or other ascertained pajmenta of money, other than an ox^nary mortgage debt. 

If the Encnmhranceho for contingent purposes or by way of indemnity^ another form (U 2) will apply. 

tST This form, as printed, comprises the u^le land in any eraut or certificate, or the whole lands in 
aercral grants or certifleates ; for encumbrance of a part It may be adapted as directed in note h. 

Generally, however, it will be found more eonyenient, before encnmberiug a part, to obtain a separate 
certificate (under lection ii7) for that portion, and another for the portion remaining unen- 
cumbered. 

BowxB.— If the enoumbraneer's wife be entitled to dower, and it be intended she should release it, a 
fbxm can be obtained for this pnrpose as an annezure. 

I,* being registered as the proprietor of an estate in fee simple^ in the 

land hereinafter described, subject, however, to such encumbrances, hens, and interests 
as are notified by memorandum under-tmtten or endorsed hereon,^ in all that piece of 
kBd.oontoining*' situated in® being the whole^ 

of the land comprise vnis dated registered Tolume 

folio Also aU that piece of land^ 

And desiring to render the said land arailable for the piu'pose of securing to and for 
the benefit of^ the'' hereinafter mentioned, do hereby encumber 

the said land for the benefit of the said with the*' of 

pounds (£ ) to be raised and paid at the times and in the manner following, 

that is to 8B,Y : — ^ To the intent that the said may be entitl^ 

to the benefit of all the powers and remedies impHed or given in favour of an encum- 
brancee by the Real Property Act, with the qualifications or additions following, viz. : — ™ 

In witness whereof have hereunto subscribed name at the 

day of in the year of our Lord 

Signed in my presence by the saw ^ Knoumbiunoer. 

who IS personally known to me» / «.**vu«*i/*«*wx. 

Signed^ 

Accepted by me, 

Signed in my preeenoeby the said j Encmnbrancee.P 

who 18 personally known to me ) *.uvuuiuj.^u«^. 

(Who will alio sign IndorMoie&t.) 



MeUOSAITDTTH of FmOS EkOTTKBBAFCI, &0,f BEFBKBSD T0.<1 

> Name, le^denoe, oeenpation, or other desoription in ftilL If more than one, insert "]re,'' and make 
the other lUterations required throughout. Ko alterations diould be made by erasura The words 
r^jeeted should be scored through with the pen, and those rubstitnted written over them, the alteration 
being verified by riguature or initials in the maxs^n, or noticed in the attestation. 

^ If a less estate, strike out **in fee shnpU," and Interline the required alteration. 
' • AU prior subsisting enoumbranees must be thus noted. 

• Area, in acres, roods, or perches. 

• Parish, town, county. 
f See note above iEST 

f " Crown Grant »' or »« Gertifleate of Title." 

^ Repeat if more than one. Ko desoription beyond these references is required, unless the land be 
subdivuled, in which case a surveyor's description and plan are necessary, but If thereupon a sepaiato 
certificate be obtained as above recommended, US') reference thereto will be sufficient, otherwise this form 
must bo altered by striking out ^ the whole" and interlining ** a pert," followed bv the full description 
and plan, or annexing them if requisite. But every annexure should be identified with the original 
instrument, bv memorandum referring thereto, signed by the same contracting and attesting parties. 

i Name, residenee, and occupation, or other designation of Bnoumbrancee. 

k Annuitv or other designation of intended Encumbrance. 

I Bet tonn times and mode of payment. 

■■ Insert any such, if Intended. In the Hortgage form there are covenants to pay, and to insure — 
but as these are not matters of course in encxunbrances of other kinds, their insertion Is left discre- 
tionary. ~ 

■ If the instrument be signed or acknowledged before the Registrar Qeneral or Deputy Registrar 
Oeneral, a Notary Publio, a J.P , or Conmiissioner for Affidavits, no further authentieation is required ; 
otberwiae the witness must appear before one of the above Ainotionaries to miJce a declaration in the 
annexed form. This applies to Instruments signed within the Colony. As to those signed elsewhere, 
see the Act, section 91. If the Sncumbrancer signs by a mark, the attestation must state that the in- 
strument was read over or explained to him, and that he appeared f^lly to understand the same. 

• Repent attestation for additional parties, if required. 

p Forthesignatnreof the Encnmbrancee hereto an ordinary attestation Is sufficient, but any release 
or transfiir by him will require the authentication above mentioned as required for eneumbranoers. 

^ Bee note^ This when filled up should be signed by the Bnoumbranoer. A very concise' 
note oC the partloulars win suffice. 
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FOBM OP DbOLASATION by ATTESTIKa WiTNBSS/ 

Appeared before me, at , the day of , one 

thousand eight hundred and ■ the attesting witncssto this 

instrument, and declared that he personally kncw^ the person signing the 

same, and whose signature thereto he has attested ; and that the name, purporting to be 
such signature of the said** is his own handwriting ; and that he was of 

soupd mjnd, and freely and Toluntarily signed the same. 

[Certlfloato required by SectioB 104, which mvut 
be signed hy the encumbrancee, or the next 
No. encumbrance form by his solicitor.] 

in I) [or we] the within mentioned and 

imdersigned, do hereby certify 

Encumbranoer. that the within memorandum of encum- 

brance is correct for the purposes of the 
Encumbrancee. Beal Property Act. 

[Signature.] 
Or, 
I hereby certify, that I am the Solicitor 
of the within named and that the 

within instrument is correct for the pur- 
Particulars entered in the Register Book, Po««« ot the Beal Property Act. 



VoL Folio the 

day of 186 



Signature.] 

Address.] 

[Date.] 



Begistrar General. Cabtios.— Any person falsely or negligently certi- 

fying is liable to a penaHy of £50, bcsida 
damages to parties iojared. 



•■ May be made before either Registrnr General, Deputy Registrar General, a Notary, J.P., or 
Commissioner for AfBdarits. 

* Name of witness and residence. 

* Name of Encumbrancer. 

* Name of Encumbrancer. 



FOBM OF TbANSFEB. 

* 

J, [or ioe] the within named in consideration of pounds (£ ) 

this day paid to by the receipt of which simi 

hereby acknowledge, do hereby transfer to the estate or interest of which 

registered proprietor as set forth in the within memorandum of encumbrance, together 

with all rights and powers in respect thereof. In witness whereof, 

haTO hereunto subscribed name at this 

day of 186 . 

Signed* 

* Similar attestation, authentication, and certiiSeate of correctness required as to original encam' 
brance, as to \Khich see preceding forms and maiii^nal notes n and p. The circumstances applying to a 
discharge of encumbrance are too rariable to admit of a general fbrm. 

DlSCHABGB.f 

t If the ntisfaction be br money payment in foil, the same dLicharge which is endorsed on the 
Mortgage Forma will npply. In other cases proof of death of annuitant, and of payment to date therco 
to his representatires will be necessaiy. >Vith regard to attestation, &c., see aboro note to Form of 
Transfer*, which will equally apply to Discharge. 

F£XS (to accompany documents):— Encumbrance, 1 "s. ; Transfer of ditto, 10s. ; Dischai;g« of ditto, 
10s. ; and 2s. for every Crown Grant or Certificate of Title afler the first. 

Ifew South Walet. 
MEMOBANDUM OF ENCUMBBANCK (in Duplicate). H (2.) 

(26 Victoria, No. 9.) 

For fulfilment of terms tA a separate instrument For securing annuities and ascertained payments. 
Form H (1) mav be in generaJ used, but if there bo any special and lengthy provisions, this Form (II 2> 
will be preferable. By its means the statutory encumbrance may be adajpted to cash credits, 
contingent indemnities to sureties, and all other >-arieties of security, liie detailed provisions 
may be contained in a separate deed, which may, although not annexed or registered, be deposited 
for safe custody, under sect 06. Tlds instrument simply confers the l^pal powers of encumbnmcee, 
without imposing on persons claiming tiUe under him any liability to ascertain the focts on which 
the propriety of their exercise depends. 

If any checlc on the acts of thajencumorancee be stipulated for, it may be provided by entry of a ca\^cat 

iEF This form ccmiprises. as printed, the whole land in any grant or certificate, or the whole lands in 
several grants or certificates ; for encumbrance of a port, it may be adapted, if requisite, as directed 
in marsinal note h. 

^Generally, however, it will be found more convenient, before encumbmncing a part to obtain a separato 
certificate for tnat portion (tmder section 07), and another for the portion remaining unencumoered. 

Xk>wbb. — If the encumorancer's wife be entitled to dower, and it be intended she should release it, a 
form can be obtained for this purpose as an annexure. 
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I,^ being legifltered as the proprietor of an estate in fee eimple^ in the land 

hereinafter described, subject, howerer, to such encumbrances, liens, and interests as are 
notified by memowndum under-written of endorsed hereon,'^ in all that piece of land 
containing^* ' .situated in*' being the whole' of the land comprised 

in' dat^ registered volume folio Also 

all that piece of land^ And desiring to render the eaid land aTailable 

for securing* against anj- default in observance of the terms and conditions 

of the*^ hereinafter referred to, hereby covenant with the said for 

the due obeerranoe of all such terms and conditions, and declare that upon any default 
therein, the said shall hare and exercise all the powers of encumbrancee. 

And I hereby declare that this encimibraiice is intended to secure* according 

to the terms and conditions more fully expressed in a dated and 

made between * and which, for the purpose of ascertaining the respective 

rights of the parties thereto as between themselves, and of determimng the applica- 
tion of any moneys to be raised under the powers hereby oonferred, is to be considered 
as a part of this instrument, whether hereto annexed or not. But as regards the right 
of all persons claiming title under i^ny act or instrument purporting to be in exercise 
of the said powers, and to be consequent on any alleged default in obserrance of the' 
eaid terms and conditions, or of any covenant hereby entered in reference thereto, 1 
hereby expressly declare that every such act or instrument shall, without the necessity 
of any statement of particular circumstances, be, of itself, conclusive evidence of the 
fact (k such default, and of the ftdfilment of all other preliminary conditions, by notice 
or otherwise (if anv), required for giring full effect to every such act or instrument, and 
for excluding all objection to registration thereof. 

In witness whereof have hereunto subscribed name at the 

day of in the year of our Lord 

Signed in my presence by the said ") Encumbrancer, 

who IS personally known to me "»j -"^^w. 

Signed" . 

Accepted by me, 

Signed in my presence by the eaid j Eneumbr<mcee.» 

who IS personally known to me ) 

Mbmobaitditm ot pbiob Encitmbbaitces &c., bepebbed to.p 



FOBH 0¥ DeCLABATION by ATTESTINa WlTlfB88.<» 

Appeared before me, at the day of one thousand 

eight himdred and ^ the attesting witness to this instrument, and 

* 

• Name, residence, occupation, or other description In fulL If more than one, insert We, and mi^e 
the other alterations required throughout. No lUterations should be mode by erasure. The words 
rejected should be scored through wiUi the pen, and those substituted written over them, the alteration 
bcui2 verified by signature or initials in the margin, or notice in the attestation. 

mS a less estate, strike out " in fee Bimpte^** and interline the required alteration. 

• All prior suhdsting encumbrances must be thus noted. 
' ArcNa, in acres, roMS, or perdies. 

• Pariw, town, cotmty.. 
' See note above gar 

« " Crown Grant** or Certificate of Title. 

^ Repeat if more than one. No description beyond these references is required, unless the land be 
subdivldod. In which case a surveyor's description and plan are necessary. No alteration herein will be 
necessary if thereupon % separate certificate oe obtained as above recommended OOT); ^ytherwise this 
form must be altered by striking out " the tohol^ and biserting '* a part,** followed by insertion of the 
full deecription and plan, or annexing them if requisite. But every annexure should be identified with 
the principal instrument, by memorandum referring t^^ereto, signed by the same contracting and 
attesting parties- 

< Nune, residence, and occupation, or other designation of encumbrancee. 

k Gash credit bond, or as the case may be. 

I Hero state generally the object of the security. 

** If this instrument be signed or acknowledged before the Registrar GenenJ, or Deputy Registrar 
Oeneral. or by a Notary Public, a J. P., or Commissioner for AiOdavits, no further authentication is 
requlrea ; otherwise the attesihig witness must appear before one of the above funotionari^ to make a 
declaration in the annexed form. This applies to instruments signed within the Cotony. As to those 
B^ed elsewhere, see the Act, section 94, and par. 10 of circular No. 2. U the encumbrancer signs by a 
mark, the attestation must state that the instrument was read over or explained to him, and ihat he 
appeajred fully to understand the same. 

> Repeat attestation for additional parties, if required. 

• For the dgnature of the encumbrancee hereto an ordinary attestation is sufficient, but any release or 
tnmsfer by him will require the authentication above mentioned as required for encumbrancers. 

p See note c This when filled up should be signed by the oicumbrancer. A very concise note of the 
particulars will suffice. _ 

n May be made before either Registrar General, Deputy Registrar General, a Notary, J. P., or Com- 
missioner for Affidavits. Not requhred If the instrument itself be made or acknowle<i^ before one 
otthese. 

'Name of witness and reddenoe. 
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. declared that he personally know* the person signing the same, and whose 

8i|^ture thereto he has attested ; and that the name, purporting to he such signature 
of the said^ is his o\ni handwriting, and that he was of sound mind, and 

freely and yoluntarily signed the same. 
Signed* 

(Certificate required by section 104, which must be 
No. encumbrance of ^b^^Ujeeacumb«ncee.ortheaextf<«m 

^ I, [or toe] the within mentioned and 

undersigned do hereby certify 

Bncumbitooer. that the within instrument is correct for 



Bncmnbrttxioo^* 



the purposes of the Beal Property Act : 



Or 

I hereby certify that I am tiie solidtor of 
the within named > and that the 

Particulars entered in the Kegister ^^^^ ipstrument is correct for the pnr- 
BookjVoL Folio the poses of the Beal Property Act. 

day of • 187 . fSiffnature] 

AddiessJ 

Eegistpar General. ^ ^ JPl^^^ ^t , ., 

*^ OAmoN.— Any person fobely or negligently certi- 

fving is ikSle to » penalty of £60, besidea 

daiiMges to parties ixgurecL Section 104. 

• Name of eneumbraaoer. 

* Name of encimibrancer. 

•< Registrar General, Deputy, Notary, J. P., or Commissioner for Affldavita 



Form or Transfer. 

I, [or we] the within named in consideration of pounds (£ } 

this day paid to by the receipt of which sum hereby 

acknowledge, do hereby transfer to the estate or interest of which registered 

proprietor as set forth in the within Memorandum of Encumbrance, together with 
all rights and powers in respect thereof. 

In witness whereof hare hereunto subscribed name at this 

day of 187 . 

Signed* 

* Similar attestation, authentication, and oertiflcate of correctness required as to ori(;inal encnmbranoe 
as to which see preceding forms and notes k and m. 



DlSCHARaE.f 

t The drcumstanoes applying to disdiuge of enoumbrance are too variable to admit of a raoeral 
form. If the encumbrance be satlflAed by a money payment in full, the same dischargie which la 
indorsed on the mortgage form will apply. With rc^fard to attestation, &c, see above note to Form of 
lYanafer* whi<^ will equally applv to aischarge. 

Fnts (to accompany documents) :— Encumbrance, 10s. ; tranafer of ditto, 10s. ; discharge of ditto, lOi.; 
and as. for every Crown Grant or Oertiflcate of Title after the first 



Id. Limited to Speoifio Property. 

(Another fbiln is supplied where the Power is general) 

New South Walet, 

POWER OF ATTORNEY. 

(26 Tictoria, No. 9.) 

If do hereby appoint* attorney to sell to any person all or any 

of the lands^ belonging to me, imder or by virtue of the Rod Property 

Act, which are described or referred to in the Schedule hereunder written. Also, to 
mortga^ or otherwise encumber ihe same respectiyely, for securing any sum at any rate 
of interest, or for any other pmrppse. Also, to lease all or any such lands as shall be' 
of freehold tenure, or sublet such as shall be of leasehold tenure for any term for 
which I coidd myself lease or sublet the same not exceeding twenty-one years in pes- 
esssion, at such rent, or for such other yaluable consideration as my said*' 

• If more than one is intended, add after names and additions " Jointly and eadi of them severally 
my attorneys and** 

k Add ''leases,'* "mortgages," or otherwise, if in aooordance with the fact. 

• Insert **attomeyB or" it more than one. 
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attorney sliall deem fit<* 

*And for mo and in mj name or otherwise to sign all such transfers and otiicr instruments 
and do all sucli aeta matters and tilings as may bo necessary or expedient for carrying 
out the powers hereby giTen, and for recovering all sums of money toi^ are now or may 
become due or owing to me in respect of the premises, and for enforcing or vaiying my 
contracts, covenants, or conditions binding upon any purcliaser, leasee, tenant, or 
occupier of tUo said lands, or upon any otheft person in respect of the same, and for 
recovering and maintaining possession of the raid hinds, and for protecting the same from 
waste, damage, or trespass. 

In witneM whereof I have hereunto subscribed my name, this day of 

186 . 

Signed in my presence by.the soid 
who is personally known to me* 



) 



Schedule sbferbed to. 
(Shortly describe eaeli property or interest, with reference to the volome uid folio of regtodmtion.) 



FoBSf OP Declabatiok bt Attestiko Witness/ 

Appeared before me, at » the day of ^ one thou- 

sand eight hundred and the attesting witness to tliis instrument-, and 

dedarcd that he personally knew the person signing the same and 

whose signature thereto he has attested j and that the name purporting to be such 
si^ature of the said is his own handwriting, and that he was of sound 

mind, and freely and voluntarily signed the same. 

iTo. I, the within mentioned and undersigned. 



JPower of Attom^ Jhun 



to 



do hereby certify that the within Power of 
Attorney is eonect for the purposes of the 
Beal Property Act. 



Particulars entered in the Begister 
Book, Yol. Folio , the 

day of ^ 186 . 

Begistrar Gkneral. 



* Here insert anything required in addition or modification. 

* If tliis instrument bo i^ed or adcnowledged before the R^Strar General or Depu^ Registrar 
trar General, or a Notary Public, a J. P., or Commissioner for Affidavits, to whom tnoi Transferror 
is known, no further authentication Is required. Otherwise the attestinq wrrxKSs must ap]>car bcforo 
one oi the above functionaries to make a uedaration in the annexed form. This applies to iustrumonts 
signed within the Colony. As to those signed elsewhere, the execution or declaration as the case xnay be 
must be as follows :— If in Great Britain or Ireland, before the Mayor or Chief Officer of a Corporation, 
or before a Notaiy Public ; if in a British Possession, before the Kegistrar General or Recorder of Tities 
of such possessor, or before any judge or Notary Public, or before the Governor, Government Reddeuti 
or Chief Secretary ; if in a foreign place, then before the British Consular Officer. If the Transferror 
s^gns by a mark, the attestation must state *' that the instrument was read over or explained to him, 
a£d that he i^pearod fuUy to understand the same.** 

f May be made before either Rcftistrar General, Deputy Registrar General, a Notaiy, J. P., or other 
authorized functionaiy, enumerated in foregoing note. Not required if the instrument itself be made 
w admowledged before one of these parties. 



K. C^neral Poorer. 
(A distbct tana is supplied for ^»ecUlo Proper ty .) 

New South TFalei. 

POWBB OF ATTOBNBY, 

(26 Tictoria, No. 9.) 

I, do hereby appoint* « attorney to sell to any person ftU or 

any lands, leases, mortgages, or other enetimbrances or registered estates or interests in 
land, whether now belonging to me, or which shall hereaner belong to me, under or by 
virtue of' the Real Property Act, or of which I am now or shall hereafter be the 
registered owner under the said Act. Also, to mortgage or otherwise en(mmber the ^ama 

respectively, for securing any sum at any rate of interest or for any other purpose.. 

_________«_^ * ■ 

• If more than one is intended, add After names and additions, "Jointly and each of them itvenUy 
my attorneji and** 
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Also, to lease all or any such lands as shall be of freehold tenure, Or sublet such as shall 
be of leasehold tenure for any term for which I could myself lease or sublet the same, 
not exceeding twenty -one years in possession, at such rent, or for such other raluable 
consideration as my said ^ attorney shall deem fit.*' 

And for me and in my name or otherwise to sign' all such transfers and other instru- 
ments, and do all such acts, matters, and things as may be necessary or expedient for 
carrying out the powers hereby giren, and for recovering all sums of money that are 
now or may become due or owing to me in respect of the premises, and for enforcing or 
varying my contracts, covenants, or conditions binding upon any purchaser, leSsacOf 
tenant, or occupier of the said lands, or upon any other person in respect of the same, 
and for recovering and maintaining possession of the said lands, and for protecting the 
' same from waste, damage, or trespass. 

In witness whereof, I have iioreunto subscribed my name, tliis day 

of 186 . 

Signed in my presence by the said ") 

who is personally known to me** * * ) 



FOBH 01 DbOLAEATION by ATTESTINa WlTNB88.« 

Appeared before me, at , the day of , one 

thousand eight hundred and the attesting witness to this instrument, and 

declared that he personally knew the person signing the same, and whoae 

signature thereto ne has attested ; and that the name purporting to be such signature 
of the said is his own handwriting, and that ne was of sound mind, and 

freely and voluntarily signed the same. 

No. I, the within-mentioned and under* 

signed, 
Power of Attorney from do hereby certify that the within Power of 

Attorney is correct for the purposes of the 
to Heal Property Act. 

Particulars entered in the Begister 
Book, VoL Folio , the 

day of 186 . 

Registrar General. 

i> Insert "attorneys or^ if more than one. 

« Here Insert anything required in addition or modification. 

d If this instrument oe signed or acknowledged before the R^strar General or Deputy Regfetnur 
General, or a Notary Public, a J. P., or Commissioner for Affidavits, to whom the Transferror is loiown, 
no farther authentication is required. Othenvise the attesting witness must appear before one of the 
above functionaries to make a declaration in the annexed form. This applies to instruments signed 
within the Colony. As to those signed elsewhere, the execution or dedaration as the case may be, must 
be as follows,— If in Great Britain or Ireland, before the Mayor or Chief Officer of a Corporation, or 
before a Notary Public ; if in a British possession, before the Registrar General, or Rooorder of Titles of 
such possessor, or before any Judge or Notary Public, or before the Governor, Government Kosident 
or Chief Secretary ; if in a foreign place, then before the British Consular Officer. If the Tranaforror 
signs by a marie, the attestation must state " that the instrument was read over or explained to him, 
and that he appeared fully to understand the same." 

• Mair be inade before either R^istrar General, DepuW Registrar General, a Notary, J. P., or oUier 
authorized functionary, enumerated in preceding note. Not required if the instrument itself bo made or 
acknowledged before one of these parties. 



K New South Wklee, 

BEaiSTRATION ABSTRACT. 

(26 Victoria, No. 9.) 

PrBSTAKT to Act of the Legislature of the said Colony, intituled " The Real Property 
Act," sections 70 and 71, tliis Registration Abstract is issued for the purpose of onaoling 
the Registered Proprietor to deal with the above described land at places without the 
lin^its of the said Colony, and shall continue in f«rce from the date hereof until the 

day of or until the same be surrendered to me for 

cancellation. 

In witness whereof, I have hereunto signed my namq and afBxed my seal, this 
day of 

Registrar General. 

Signed and sealed, the day of in the presence of 
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[^Endorsement.'] 
So, 

BXOI8TBATION AB8TBACT. 

F&rticulan entered in the Begister Book, YoL Folio , the 

day of 18 . 

Registrar General. 



L New South Wales, 

BEVOCATION OBDER. 

(26 Victoria, No. 9.) 
I> of being seized of an Estate in all 

hereby reroke the Power of Attorney giren by me to 
dated the day of 

,In witness whereof, I hare hereunto subscribed my name, this day of 

in the presence of 

•^O' I> the within-mentioned and under- 

signed 

Revocation Order, fP ^TV *^?*^ that the within Bevoca- 

tion Order is correct for the purposes of 
the Beal Property Act. 

Partioulars entered in the Begister 
Book, Y<A. Folio , the 

day of 18 . 

Begistrar GeneraL 

^ • 

Declaratien/or the purpose of Negativing Dower. 
I* of» do hereby solemnly and sincerely declare as follows : — « 



Am) I make this solemn declaration conscientiously believing the same to be true, and 
by yirtue of the provisions of an Act mode and passed in the ninth year of the reign of 
Her present Majesty, intituled " An Act for the more effectual abolition of Oaths and 
Affirmations taken and made in various departments of the Government of New 
South Wales, and to subt-titute Declarations in heu thereof, and for the suppression 
of voluntary and extra-judicial Oaths and Affidavits." 

Subscribed and declared at ' this ^ 

day of 18 ,** before me,« ) 

Signature of Declarant. 

• Christian and surname at full length, 
k Bfesidenoe and occupation. 

« State the facts. If the date of a marrlaffe be the foot declared to, the precise day. month, and year 
dioald, if poesible, be set forth * also, the place at whi<^, and the name of the deiKynuui by whanx the 
ceremony was performed ; and the wife's maiden name. 

• If Declarant cannot write, add, ** And I hereby certify, that the contents had been previously read 
over to the Dedarsnt, who appeared perfectly to understand the same.** 

• J. P., Notary, or Commissioner for Affidavits. 



Annexure to AppUoation No, for the purpose of Barring Dower, 

TnzBB presents witness. That in order to give further effect to the annexed application* 
and^ his wife, hereby release, convey, and assure the land 

therein mentioned unto and to the use of « of his heirs and 

assigns for ever. In witness whereof, the parties to these presents have hereunto set 
their hands and seals, this day of A.D. 18 . 

Signed, sealed, and delivered by the said ^ <*L.8. 

and > 

in the presence of — j «*l.b. 

— ■ 1 * 

• Name of applicant 

^ Name cA wao, 

' Name, residence, and occupation of nominesi 

'AffixseaL 
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Tms is to certify, that wife of the aboTenamed came before 

me,* of [a Gommitsioner of the Supreme Court ff New South 

Wales for talcing AffidavUet not residing within ten miles of Sydneg, and not being the 
person employed to prepare the within deed, and not being a partg thereto,'] and she 
being by me examined, apart from lier said huBband, acknowledged that the written 
instrument ftho application therciji referred to being annexed thereto, and considered as 
part thereof] was executed by her, and that she was acquainted with and understood 
the nature and effect thereof; and she declared that she has so executed the same 
freely and Toluntanly, and without menace, force, or coercion, either on the part of her 
husband or of any other person. 
^ Witness my hand, at the day 18 . 

d[aBAL.] 

• (NoTB.— This 4MJcDowledgment must be tnade before the R^^istrar Oenentl or his Deputjr, if 
executed in Svdney or within ten miles thereof ; if beyond tlmt distaAoe, Uien before any Comnuss&ner 
for talcing Amdavits, not within the exceptions stated in the Form of Certificate.] 



Annexure to Memorandum qf^ 
Bv*» to<^ of^ of liyid, being 

of the land comprised in*' dated registeiM Tolnme 

folio 

Know all men, that I' the wife of the transferror (or mort* 

gagor) named in the above mentioned and annexed memorandum, do hereby, for the 
considerations therein mentioned, and in order to ^ye further effect thereto* releaae unto 
the transferree {or mortgagee) therem also named, all \m contingent right 
of dower or other claim or interest in or to the land therein and aoove mentioned or 
referred to. 

As witness my hand, the day of A.B. one thousand eight 

hundred and 

Signed, sealed, and deliyered in ') [sKAl.] 

the presence of — } 

This is to certify, that wife of the aborenamed came before 

me,»- \a Commissioner of the Supreme Court qf New South Wales for taking 

Affidavits, not residing within ten miles of Sydney, and not being the person employed to 
prepare the within deed, and not being a party thereto^ and she being bT me examined, 
apart from her said husband, acknowle^ed that the within written mstnmient was 
executed by her, and that she was acqiiainted with and understood the nature and 
effect thereof } and she declared that she has sq executed the same freely and voluntarily, 
find without menace, force, or coercion, either on the part of her husband or of any other 
person. 
Witness my hand at . the day 187 . 

[SKAL.] 

• Transfer or mortgage as the case may be. 
i» Name of transferror (or mortgafori 

• Name of transferree (or mort^it^ee). 

' State quantity, and fill up references, as in annexed instrument 

• Certificate of title, or Crown grant, as the case may be. 
f Name of wife. 

t [Note.— This acknowledgment must be made before the R^ristrar (General or his deputy, if executed 
in Sydney or within Xexi miles thereof ; if beyond that distance, then before any Commissioner for taking 
AfBaarits, not wiUiin 4be exceptions stated in the form of certificate. ] 



Certifioate Ko. Vol. No. 

Nbw South Wales. 

.Caveat forbidding Registration of dealing with Estate or Interest* 

(26 Victoria, No. 9.) 

(49* Another f<nin of Caveat, fwbidding lands to be brought under the Real Property Act, may be 

obtained.) 

Take NonCB, that J,» of» claiming Estate or Interest" 

in lands described as<* forbid the registration of ^ny memo- 

* 

• Name of caveator In full. 

>> Address and description in full. 

• Here state the nature of the estate or interest claimed, and the facts on which the daim is founded, 

• Here state particulars of description from certificate. A reference to the srea, parish, dty, or 
county, with No. and vol will suffloe. 
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randum of transfer or instrument affecting the said land until this caveat be bj mo 
or bj order of the Supreme Court or some Judge thereof withdrawn, or until after the 
lapse of fourteen' days from the date of the service of notice of such intended regis- 
tration at the following address : — ' 

Dated this day of 18 . 

Signed in mj presence, this *) Signature of Caveator or his Attorney. 

day of 18 ,— ) 

To the Begistrar General of the 

Colony of New South Wales. 

N,B.— Section 104 requires that the following certificate \>& signed by caveator o^ his solicitor, and 
rendera liable any person ftilsely or n^Ugently certifying, to a penalty of £60 ; also, to damages 
recoverable by puties injured. 

I certify that the within caveat is Correct for the purposes ot the Eeal Property Act.« 

fc ' ^^^ . 

• See indorsement 

f State distinctly, an address in Sydney at which notices relating hereto may be serred. 
c If bv a 8(dicitor insert—" And that I am the solicitor of the within-named careator, and add his 
own address tor his signature.** 

Fees. 

For noting Caveat ... lOs. 

For withdrawing or cancelling Caveat ... ** 6s. 

Tho following information is afforded for ^dance of parties in the interior :— 

Kb caveat' can bo filed or withdrawn untd the fees are paid. 

A caveat may be withdrawn at any time by a caveator. (See sec. 81.) 

Section 82 directs tlie Begistrar General to notify the receipt of any caveat to the 
registered proprietor affected thereby, who will be entitled to summon the 
caveator before the Supreme Court or a Judge, to show cause why it should 
not be removed. 

The same section provides, that, except in the case of caveats by settlors, or by or 
on behalf of beneficiaries under will or settlement (or for specified causes by 
the Rcgbtrar General), caveats against a registered proprietor shall lapse on 
14 days after notice to the caveator of an intended alienation, unless order 
made to the contrary by the Supreme Court or Judge. If the caveat be 
among the excepted cases, the reference to lapse on notice may be omitted, 
- but an address, at which all proceedings relating to the caveat may be served, 
must be always inserted. 

Section 84 provides, that any person lodging any caveat with the Registrar General 
without reasonable cause, shall bo liable to make to any person who may have 
sustained damage thereby, such compensation as may be just ; and sucn com- 
pensation shall be recoverable in an action at law by the person who has 
sustained damage from the person who lodged the caveat. 

This form of caveat may sometimes be conveniently employed by way of equitable 
mortgage. If tlie certificate be deposited with this intent, a formal mortgage 
should be executed and retained with the certificate, the interest of the 
Mortgagee being then protected by a caveat. No formal mortgage should be 
held unregisterS without lodging a Caveat. 

This caveat may .also be rendered available pending unfulfilled contracts, or in 
cases of insolvency, to preclude dealings in prejudice of purchasers, creditors, 
or others. 



SPECIAL NOTICE OF APPMOATION. 

Land Titles Office, 
Sydney, 187 • 

Your attention is called to the accompanying notification of daim of 
Kr. and tracing of Tapd in respect of which he 

applies for Certificate of Title, in order that you may lodge caveat within the time 
limited, if you haye any opposing claim to allege ; as otherwise such claim will be 
finally excluded. 

The leading provisions of the Real Properly Act, in reference to caveat, are noted 
below tor your information, and a printed form may be obtained at this Office, if 
required. 

I have tho honor to be. 

Your obedient Serranti 
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REAL PROPERTY ACT AMENDMENT ACT. 



PfiOYisiovs OF Bbal Pbofbbty Act BBaisi^ira Cayxat. 

1. Tho lodging of caveat Buspends all further action until careat be withdrawn or 
lapse, or until decision obtained from Supreme Court. (Sec. 22.) 

2. Every caveat lapses at the expiration of three months from receipt, unless 
caveator within that time have taken proceedings in some Court of competent juriB« 
diction to establish his title, aud shall liave given written notice thereof to Bogutrar 
General, or shall have obtained from Stipreme Court order or iniunction restnining 
Begistrar General from bringing the land under the Act. (Sec. 23.) 

3. Caveat maj be withdrawn at any time by the caveator. (Sec. 81.) 

4. Any person lodging caveat without reasonable cause, is liable to make to any 
person who may have sustained damage thereby, such compensation as may be just ; 
which is recoverable in action at law. (Sec. 84>.) 

6. By omission to lodg^e, or allowing lapse of caveat after notice or with knowledge 
of application, claim on assurance fund is forfeited. (Sec. 122.) 



Preftmble. 



Transfer by eik- 
dorsement on 
oertiflcate. 



Transfer need 

not be indupll-' 

oata 

Crown grant in 

name of deceased 

person. 



Charffes for long 
eertlficates, &a 



Plans to be in 
duplicate. 



Ad Incorporated 
with Act of 1862. 



Short title. 



36 Vic. No. 7. An Act to amend the Real Property Act of 1862, 

[2l8t February, 1873.] 

Whbsbas it is expedient to amend the Beal Property Act of 1862 in manner herein- 
after provided. Be it therefore enacted by the Queen's Most Excellent Majesty, by and 
with the advice and consent of the Legislative Council and Legislative Assembly of 
New South Wales in Parliamebt assembled, and by the authority of the same as 
fgllows : — 

1. Upon the registration of any memorandum of transfer, in the fonn marked D in 
the Schedule to the " Beal Prepay Act of 1862," comprising the whole of the land 
described in any mnt or certificate of title, it shall not be neoesaury for the transf erree 
to take Qut a certificate of title in his oif^Ti name, but he may receive the grant or certifi- 
cate of title of the transferror, or, in the case of a sale by a mortgagee, the grant or 
certificate of title of the mortgagor, with a memorial of the transfer in each case 
indorsed thereon ; and the Begistrar General shall not, after registering any such 
transfer, enter a memorandum cancelling such grant or certificate of title, as required 
by the " Beal Property Act of 1862," and each successive transferree (if any) of the whole 
of such land may, at his option, take out a certificate of title in his own name, or may 
receive the same grant or certificate of title upon wliich the memorial or memorials of 
any previous transfer or transfers have been endorsed as aforesaid ; but the Begistrar 
General, whenever in his opinion any grant or certificate of title shall be incapable of 
containing ^ith convenience any further endorsements, may compel the last transferree to 
receive a certificate of title in his own name. 

2. A transferree of land shall not be required in any case to present in duplicfite a 
memorandum of transfer for the purpose of registration. 

3. The effect given by section twenty-six of the Beal Property Act of 1862, to a 
certificate of title issued in the name of a deceased person, shall extend to every Crown 
grant in the name of a deceased person who would have been entitled thereto if 
Uving. 

4. In addition to the charges and fees provided by the " Beal Propertv Act of 1862," the 
Begistrar General may cha^ for any certificate of title which shall exceed in length 
six folios of seventy-two words each, a further sum of two shillings for each folio or 
part of a folio in excess of such six folios, and if there shall be more than one diagram 
m such certificate, a further sum of one shilling for every such diagram after the first 
diagram. 

5. All plans hereafter to be prepared and required to be deposited for the purjxtses of 
the "Beal Property Act of 1862" shall, if required by the Begistrar General, bo in 
duplicate. 

6. This Act shall be construed together with the "Beal Propertv Act of 1862," and 
except so far as any portion of the said " Beal Property Act of 1862 ' may be repealed or 
altered or added to by this Act, the provisions of the said " Beal Property Act of 1862" 
shall remain in full force. 

7. This Act may be cited for all purposes as the " Beal Property Act Amendment 
Act of 1878." 
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REGISTRATION OF BIRTHS, «fec. 

19 Vic. No. 34. An Act for registering Births, Deaths, and Marriages. 

[3rd December, 1855.] 
19. Certified copies of registera or o£ entries of registers made or gircn by the ^I^i^^*^ 
Begistrar General or any Deputy Registrar, and purporting to be signed by sucb officers sigiSbythe 
Tospcctively, shall be recciTed as frimd fade evidence in any CJourt of tfustice "within Registrar 
the said Colony, of the fact of tlie birth, death, or marriage, to which the same relates : S®°®^'^J£^ 
Provided that no entry of the register of any death shall be received as evidence of the S«r"S«Sr^ 
fact of such death, unless there shall also be an entry of the register of the buriaL received as 

pritnd facie 

REGISTRATION OF DEEDS, &c. «^^«>«»- 

7 Yic No. 16. An Act to consolidate and amend the Laws relating to 
the Registration of Deeds and other Instruments in that part of the 
Colony of New South Wales not comprehending the District of Port 
PhiUip. [20th December, 1843.] (*) 

1. [Preamble and Repeal of Acts.] 

2. And be it enacted, That this Act shall commence and take effect on and from the Ooinmenoem«iit 
first day of January, one thousand ei^ht hundred and forty-four. °^ ^^ 

8. And be it enacted, That a public office to be called the office of the Registrar ^^<» 'of tbe 
General shaU be established and kept in the City of Sydney for the registration of wills S^^^^tS* 
and devises, deeds, conveyances, and other assurances affecting real property, situate be esteblisfaed at 
within that part of the Colony of New South Wales not comprehendied within the limits Sydney, 
of the district of Port Phillip, and for the registration of the Acts of the Colonial 
Legislature, charters of incorporation, memorials of public companies, and other instru- 
ments in writing, of and relating to property situate within the said Colony, and for the 
registration of certain marriages, births, baptisms, and buriaLs which may occur or take 
place within the said part of the said Colony ; and the said office shall be kept open for 
the transaction of the business thereof for not less than six hours, bemnning at the hour 
of ten in the forenoon on all days throughout the year, Sunday, Christmas Day, and 
Good Fri^y excepted. 

4, 5. [Appointment of Registrar General — Oath by liim.] 

6. And be it enacted. That in the event of the said Registrar General being imable Registrar 
from sickness or otherwise to attend and perform the duties of his said office, or in the ^^^ *" ^*** 
event of the said Registrar General being absent from Sydney upon necessary business, Jbscncoto «> 
such absence being with the permission of the Governor of the said Colony for the time point, with the 
being, it shall be lawful for the Registrar General, with the approval of the said approbation of 
Governor as aforesaid, to appoint some fit and proper person to act in his stead, and to peJ^^*^! * 
sign in his name all such memorials or other papers as require his signature, and to do f^ro the ouUea 
and perform all and every such other acts and deeds as appertain to and constitute the Proviso that Reg- 
duties of such Registrar General : Provided, nevertheless, that' the said Registrar |jifu'^b?^S^ir. 
General and his sureties shall be liable and answerable for the laches, neglect, or mis- able for lache& * 
conduct of such deputy, in the same manner as such Registrar General and his sureties 

would be liable in case such acts or Jaches or misconduct had been done or suffered by 
the Registrar General himself. 

7. Ajud be it enacted, That as soon as conveniently may be after this Act shall have come Tntnsfer of re- 
into operation, the Registrar of the Supreme Couitandthe Registrar General- appointed SSoe'cSReffS?* 
under this Act 'shall (under direction of the Judges or one of them) make an inventory in trar of Supr^e 
duplicate of all Crown grants and enrolments thereof, and of all deeds, convevances, and Court to &e 
other instruments in writing affecting any lands or hereditaments in this Colony, and nj^^i?*® 
memorials and registrations thereof respectively, and matters relating thereto, and all o^^aL 
Acts orihe Governor and Legislative Coimcil which are required by statutes passed in 

the fourth and liinth years respectively of the reign of His late Majesty King George 
the Fourth, to be enrolled in the Supreme Court of the said Colony, ana were for that 
purpose deposited in the office of the Registrar of the Supreme Court, and of all oharters 
of incorporation, co-partnership deeds, memorials of public companies, and certificates 
and registers of births or baptisms, marriages ai^d burials, and oi all other instruments 
of what nature soever, at any time required by any law in force in this Colony to be 
registered, recorded, or deposited in the office of the said Registrar, and which shall 
then remain or be therein and shall not relate exclusively to the business of the Supreme 
Court, or any suit or proceeding in such Court in which said inventory shall be iq)ecified, 
particularly the years or volumes or numbers of each class of the said several instruments 
or documents respectively, and wliethcr the same appear to be complete or defective ; 
and after the making of suoh inventory (of which each duplicate shall be signed by one 

(•) See Appendix for the most important provisions of the old Registration Acts, 
which may stul, althougili repealed, have an important bearing upon the questions raised 
by registrations, &c., before Isf January, 18i4. 
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of tlie said parties and delivered to and kept by the other of them), the Sftid Registrar 
shall on the application at his office of the said Registrar General, deliver (on a day to 
bo appointed by tlie said Judges or one of them as soon as possible thcrcaitcr), all and 
singular the records, instruments, and niatters aforesaid, together with all books and 
indexes relating thereto, to the said Registrar G-eneral, who shall thereupon sign 
upon the duplicate of inventory retained by the Registrar of the Supremo Court an 
acknowledgment of the receipt of the said several instruments, documents, and matters, 
and such acknowledgment and inventory shall remain thereafter in the office of the 
said Registrar, and shall be a full and complete acquittance to him in respect to the 
charge of the same respectively ; and the said Registrar General shall thereupon and 
thenceforth have the custody and charge thereof, and shall deposit and retain the same 
in his office aooordingly ; and the same records, memorials, instruments, and matters 
shall contiilue to have the same force and efTect respectively to all intents as they 
respectively would have had if they had remained in the K^gbtrar's Offioe of the 
Supreme Court and this Act had not been passed. 

8. And be it enacted, That from the day on which this Act shall commence, all granta 
by Her Majesty and Her Successors of lands or other hereditaments in this Colony 
made or to be made under the Great Seal of the Colony, and which sluill not hare been 
then already enrolled in the Supreme Court, shall be recorded by entry at full length 
in the office of the Registrar G}«neral in some book or books there kept for that purpose, 
and being so recorded shall for all purposes be of like force and effect as if the same 
had been duly enrolled and entered of record in the said Supreme Court, and also all 
wills hereafter to be made affecting any lands or hereditaments in this Colony (not 
within the District of Port Phillip), or so much of any such will as shall relate tncpeto, 
shall or may be registered in the office of the said Registrar General by the devisee or 
other party claiming title to or any other right or interest to or in such lands or here- 
ditaments under such will in the same manner and form as by this Act is directed with 
respect to the registration of deeds ; and all deeds, conveyances, agreements, and otlier 
instruments affecting any lands or hereditaments in New South Wales (not within the 
said district), and all certificates and registers of births or baptisms, marriages and 
burials, and all agreements or mortgages respecting any lien on wool or charge on or 
interest in sheep or other cattle, and aU charters of mcorporation, deeds of oo-partnersbip, 
memoriaU of companies, and other instruments in wnting which said several deeds, 
instruments, documents, or matters, or any of them, at the time of the passing of this 
Act were or are required by any law in foroe within this Colony to be enrolled, recorded, 
registered, or deposited reflectively br or with the Registrar of the Supreme Court or 
in nis office (and which at the time oi the commencement of this Act shall not have been 
so enrolled, recorded, registered, or deposited), shall inatead thereof be enrolled, recorded, 
registered, or deposited (as the case may require) by or in the offU)e of the said Registrar 
General ; and such last-mentioned enrolment, recording, registration, or depodt shaU have 
in all respects the same effect respectively to all intents and purposes as if the same had 
been performed by or had taken place in the offioe of the Registrar of the said Supreme 
Court, and this Act had not been passed. - 

9. And be it enacted. That all Acts passed by the Governor of New South Wales with 
the advice and consent of the Legislative Council thereof, during the present Session of 
the said Council, shall be transmitted to and enrolled wid recorded in the oMoe of the 
Registrar General at Sydney, and alL Acts to be at any time hereafter passed by the 
said Governor and Council shall within ten days from the day on which, the same 
shall become law be transmitted, enrolled, and recorded in like manner. 

10. And be it enacted, That from and i^ter the day on which this Act shall commcnoe 
and take effect, all wills and devises affecting real estates made or to be made and 
published, or full copies of such wills certified by the oath of one credible person taken 
before a Judge of the Supreme Court- of New South Wales, or before the Registrar 
General, or his deputy, or before any Commissioner appointed by the said Court for 
taking Affidavits, and not residing within ten miles of Svdney, and all agreements in 
writing, deeds, conveyances, and other instruments, except leases for less thsa three years 
affecting real property situate in that part of the Colony of New South Wales not compre- 
hended within tlie Limits of the District of Port Phillip, and all agreements in writing 
giving a preferable hen on wool, and memorials of mortgages of sheep, cattle, or horses, 
made and executed imder an Act of Council passed in the present Session of the Legisladve 
Council of this Colony, intituled " An Act to ffive a preferable Lien on Wool from teaaon 
" to season, and to make Mortgages of Sheep, Cattle, and Sorses, valid without delivery 
" to the Mortgagee,** and all charters of incorporation, memorials of public companies, 
and other instruments in writing of and relating to the property situate witliin the said 
part of the said Colony which may require registration, and all certificates and registers 
of certain marriages, births, baptisms, and buri^ which may occur or take place within the 
said part of the said Colony, which either by law or practice have heretofore been enn^ed 
or registered in the office of the Registrar of the Supreme Court, shall or may after the 
passing of this Act be enrolled or registered in the office of the Registrar GoieraL 
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■ 11. And be it enacted, Tliat all deeds and other instruments (wills excepted) affecting ^J?®^*^ *^f 
any lands or hereditaments or any other property in the said part of the Colonjp" of New Jo prforiS'lS"^ 
Soiith Wales, which shall be executed, or made bond fide, or for yaluable consideration, rogistration. 
and which shall be dul^ registered under the proyisions of this Act, shall have and 
take priority not according to their respectiyo dates, but according to the priority''^ of 
the registration thereof oiJy. (**) 

12. And be it enacted, That when any party to any instrument required to be Representative 
registered shall be dead or absent from the Colony at the time when the registration ^S^it oflm*'' 
thereof shall be required to be made, it shall and may be competent for the lawful abs^^partj 
lepresentatire or attorney of such party, upon application to one of the Judges of the may sign memo« 
Supreme Court at Sydney, and upon proof to the satisfaction of such Judge, of the fact rialinnisnanro. 
of the death or absence of such party, and upon the order of such Judge, to sign the 

attested copy or memorial of such instrument in the name and on the behalf of the 
party to sucp instrument, and such signing shall be as yalid and effectual to all intents 
and purposes as if such attested copy or memorial had been signed by the original party 
or parties thereto. 

13. And whereas, from the imperfect manner in which the limitations contained in ^""^jj^^^ ^f^\ 
deeds and conveyances relating to reel estates are generally set forth and described in S^^da^ ^ 
the memorials or extracts of the same as heretofore filed, it is expedient that full oqpics, affecting i4al 
written upon vellum or parchment, of all deeds, conveyances, and other assurances •"JSj^ ^ «, 
affecting real estates should be 'registered and filed in the office of the Registrar General ^dm^ to ?e 
instead of the memorials or extracts heretofore required : Be it therefore enacted That office of Regis- 
from and after the day on which this Act shall commence and take effect an examined frar Genei^ 



instead of 



na 



copy at full length signed by some or one of the parties to the original deed or instru- q^^q^i^ _ 
ment, and certified by the oath of one credible person, such oath having been taken before heretofore^ 
a Judge or before the Registrar General or his deputy, or before any Commissioner 
appointed by the said Court for talung Affidavits, and not residing within ten miles of 
Sydney, of every deed, conveyance, and other instrument affecting or relating to real 
estates situate within that part of the Colony of New South Wales not oomprehended 
within the limits of the District of Port rhillip, shall be filed iif the office of the 
Registrar General of the said Colony at Sydney, in lieu of the memorial or extract 
heretofore filed, and every such certified copy as aforesaid and also every certified copy 
of any such will as aforesaid, shall or lawfully may be received and given as secondary 
evidence in any suit or proceeding. 

14. And be it enacted That upon the delivery into the Registrar General's Office of Receipts to be 
any such certified copy or memorial as aforesaid, and the venfication of the same, the 8JJ5^i?^ 
R^l^istrar C^eral or his deputy shall grant and sign a receipt for such copy or Q^enSr 
memorial in which shall be specified the certain day a^ hour on which Uie same shall 
have been delivered into the said office, and the name and pkoe of abode of the 
witnesses or witness attesting or verifying the same, and the number of such verified 
copy or memorial according as the same sh^ be numbered in the said office ; and such 
receipt shall be endorsed or written on the original instrument to which such certified 
copy or memorial shall relate, and shall also be entered on such certified copy or 
memorial, and the time so endorsed shall be held, deemed, and taken to be the time of 
the registration of eveiy such deed, conveyance, or other instrument in writing whereof 

* 

{*) See section 18 of the Titles to Land Act, 1858, post, p. 158. 

(^) The non-registration of a deed makes it void against a subsequent purchaser for 
value claiming under a duly registered deed, whether such last deed were executed by 
the transferror or his assi^ee. Fuller v. Qoodwiuy 4, S.C.R., 66. 

A, having mortgaged his estate to B, j^urchased from C, the Assignee of his insolvent 
estate, all ms assets, including the equity of redemption, for a nominal consideration, 
but did not register his conveyance. Subsequently, B, without notice, and for a nominal 
consideration, purchased the same equity of redemption from Q, and registered. Held 
that under 7 Vic. No. 16, B's title had priority, no mala fides having been shown in C. 
Campbell v. Joseiphson, 1, S.C.R., Eq. 36. 

The Colonial Registration Act, 5 Vie. No. 21, section 11 — [Although this Act has 
been repealed, the wording of the section corresponds with section 11 of the Act now in 
force, 7 Yio. No. 16. — Enri^enacts that all deeds, and other instruments fleeting any 
lands or hereditaments in New South Wales, dulv registered, shall have |>riority accord- 
ing to the date of registration in relation to the property. The surviving executor 
under the will executed for a nominal consideration a conveyance of the land, in con- 
firmation of the previous execution sale made by the Sheriff under a fieri faciae. 
Such deed was held under the circumstances not to be, in the purview of that Act, a 
deed for valuable consideration, so as to give by registration priority over a previous 
purchaser whose deed was not registered. Sullen and another v. A* Beckett ana othere, 
1, Moore's F.C. Reports, N.S., p. 224. On the question of registration pendente Ute, see 
Blackwood V. London Chartered Bank of Australia, 5, Xi.R.y P.C.A., p. 92, and 
9, S.C.R., 32-101. 
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Bucli certified oopj or memorial shall have been made as aforesaid ; and erery bvlAx 
certified oopj or memorial so deliyerod into the said ofiice shall be numbered successircly 
according to tlic order of time in which the same sliall have been deliyered, and sliaU 
immedmtclj be registered according to such number and order of time in a book or 
books to be provided and kept for such purpose in the said office, and every such book 
sbnll be open at all conrenient times to the inspection of all such persons as may be 
desirous of searching the same. 
Siie of par^- 16« And be it enacted, Tliat from and after the day on which this Act shall commence 

mentforocrafled and iq]^q effect, eyery such certified copy as aforesaid of any deed, conveyance, or 
a^ m^orials. ^^^^^ instrument affecting real ^estates and also every such memorial of any mort- 
(*Sic in Act ) ^^ ^^ sheep, cattle, or horses, which shall be required to be registered in the office of 
^ the said Be^trar Qeneral, shall be written or printed, or pamy written and partly 

printed, upon good vellum or parchment of the size of eighteen inches in length by twelve 
inches in breadth, having an entirely dear margin or border without writuig or printing 
on either side, of the breadth of two inches along the whole length of every such 
certified cop^ as aforesaid of any deed, conveyance, or other instrument, and of eveiy 
Buch memorial as aforesaid, and no such certified copy or memorial as aforesaid, written 
or printed otherMrise than in accordance with the preceding directions, or having therein 
any erasures or interlineations, shall, from and after the day on which this Act shall 
commence and take effect, be received by the said Begistrar General into his ofltoe, 
unless such erasure or interlineation shall be noticed in the margin opposite thereto, 
by the signature or initials of the person certifying on oath to the truth and correctness 
of such copy or memorial. 
Recital of Prool»- 16. And whereas fines with proclamations could not be conveniently levied nor 
mation of the eommon recoveries suffered in this Colony, and whereas by a certain Proclamation of 
e^^lSJSi I8l9 ^^^ Governor of New South Wales bearing date the sixth day of March in the year 
as to barring ' of our Lord one thousand eight hundred and nineteen, certain regulations were made 
right of married for barring the right and title of married women to dower, and other her estates of 
women to dower, freehold, and whereas it is expedient that the said proclamation, so far as respects the 
alienation of any such right and title bond fide maae in conformity thereirith, should 
be confirmed, and that the want of fines and recoveries should be effectually supplied 
by making other conveyances attended with theparticular forms hereinafter mentioned 
Every deed, &c, equivalent thereto : Be it therefore enacted, Tnat eveiy deed, oonvcvance, or other 
executed by any instrument in writing, made and executed by any married woman, oi and concerning 
nuurriedwoman ^nv lands, tenements, or hereditaments situated in New Bouth Wales, and acknow« 
clamation tohe ^'^i&^ in the form and manner appointed and directed by the said proclamation, sliall 
hold valid. be and be taken to be valid and effectual to pass and convey all the right, title, and 

interest of such married woman to and in all such lands, tenements, or hereditaments 
intended to be alienated and conveyed by such deed or other instrument ; and further. 
Deeds made and tliat any deed or deeds in due form of law made and executed by any patty or parties 
executed in due from whom any estate, right, title, or interest in any lands, tenements, or hereditaments 
Mlmowl^iged situated in New South miles, is or may be intended to be passed and acknowledged by 
before a Judge of such party or parties in the manner hereinafter mentioned, that is to say, if such deed 
the Supreme or deeds shall be made ana executed in New South Wales, and shall be acknowledged 
WiOee ^or^an ^^<'''® ^^^ ^ t^® Judges of the Supreme Court of New South Wales, or before the 
Diemen's Land, Registrar General appointed ujader this Act, or his deputy, or before any Commissioner 
&C., or if made of the Supreme Court appointed under this Act, such Commissioner not being a party 
*" i^^uMphSwB ^ *^^^ instrument nor having been employed to prepare the same, or if nm&de and 
a^Mayor or other executed in Yan Piemen's Land, or in New Zealand, or in South Australia, or in 
Chief Hagtetrate, Western Australia, or in the District of Port Phillip, shall be acknowledged before a 
Shall bo valid. Judge of such Colony or District respectively, or if made and exeoated in Great 
Britain or Ireland, shall be acknowledg<Kl before any Mayor or other Chief Magistrate 
of the city, borough, or town corporate where or near to which the person or persons 
making such acknowledgment shall reside, such deed or deeds so acknowledged shall be 
as valid and effectual in the law to pass all the estate, right, title, interest and claim of 
the respective parties to such deed or deeds in or to all and every such lands, tenements, 
or liereditaments as aforesaid in such deed or deeds mentioned and intended to be eon- 
veyed, and to transfer and convey the same to the grantee or grantees, bargainee or 
bargainees or other person or persons in such deed or deeds mentioned, their heirs 
and assigns for ever, according to the several estates and interests in and by such deed or 
deeds conveyed and limited, as if a fine or fines with proclamations had been leried, or a 
common recovery or recoveries had been suffered of such lands, tenements, or heredita- 
ments, or as if such lands, tenements, or hereditaments intended to be conveyed had been 
Course to be conveyed by the firmest and most regular deeds, conveyances, and instruments : Provided 
pursued as to always that in case any married woman may be a party to any such deed or deeds as last 
married women aforesaid such married woman shall be at the time of the execution thereof of the full 
n^^to such *^® °^ twenty-one years, and shall be examined privately and apart from her husband 
Seeds. by the Judge or other person before whom such lloknowleagmcnt shall be made as afore- 

said, and confess that she did execute the same freely, voluntarily, and without the fear, 
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menace, or coercion of her husband : Provided also that eveiy such acknowledgment 
and oonf eflsion as aforesaid shall be certified under the common seal of such cit j, borough, 
or town corporate, or seal of office of the Judge or other person before whom the same 
shall be made as aforesaid, and such certificate shall be endorsed or affixed to such deed 
or deeds as last aforesaid, and shall be in the form, or to the effect of the form set 
forth in the Schedule to this Act annexed marked A, and shall be deemed and taken 
as sufficient proof of eyery such acknowledgment or confession as aforesaid. 

17. And be it enacted, That it shall be lawful for the Judges of the Supreme Court Judges may 

of New South Wales, or any of them, by a conmiission under his or their hand and seal, j-ppolnt personi 
to authorixe and empower certain fit and proper persons to take and receive the acknow- ack^wledg- 
Icdgment of such party or parties as aforesaid, or the confession of any married woman ments. 
as to her voluntary execution thereof in manner aforesaid, and the same shall be certified 
under the hand and seal of such person and endorsed or written upon or affixed to such 
deed or deeds as hereinbefore directed, and shall be of hke force and effect as if such 
acknowledgment or confession had been made before any Judge of the said Court. 

18. And be it enacted, That the original instrument to which any such acknowledg- Original instm- 
mcnt or certified copy or memorial as aforesaid relates shall be produced to the Judge y*°J,*** ^ P'^ 
or Registrar Ckneral or other person before whom the same shall be made or verified as coSne to Iw 
aforesaid, and in case such instrument shall appear to have been executed by any party taken if any 
unable to write, then such Judge, or Begistrar General, or other person, shall refuse to niarksman 
complete such acknowledgment, or certified copy, or memorial, by certifying the same, *'*•'**<*• 

, unless the execution by such party shall be attested by some Justice of the Peace, or 
barrister, or attorney, or notary public, other than the party by whom such instrument 
shall have been prepared, whose attestation shall contam a certificate that the contents 
of such instrument wore previously explained to the party so unable to write, and that 
the nature and effect thereof were at the time of such attcwtation to the best of the belief 
of such Justice, or barrister, or attorney, or notary public, understood by such party. 

19. And be it enacted. That there shall be paid in respect of the sevend matters men- Fees to be paid 
tioned in this Act, and in the Schedule hereunto annexed marked B, and also for and on registemtton. 
upon the enrolment of every grant of the Crown hereafter made and issued, the sums or 

fees rwpectivcly set forth in the said Schedule, which respective sums or fees shall be 
demanded and taken by the Registrar General at Sydney or by his deputv, or other 
person who may be appointed to discharge the duties of Registrar, upon receipt by him 
of any such certified copy as aforesaid, or memorial, or grant from the Crown, for the 
purpose of registration, or enrolment, as the case may be ; and a true and regular account 
of all such fees shall be kept in the said Registrar Gkneral*s Office, and shall be accounted 
for and paid over by the Registrar General to the Public Treasury : Provided always that 
the sums or fees hereby made payable on the enrolment of any grant from the Crown 
shall not be paid to such Registrar General, Deputy Registrar, or other person as afore- 
said, but to the Colonial Treasurer in Sydney or to such other officer as may be appointed 
by His Excellency the Governor to defiver such grant, upon the deUvery of the same to 
such grantee or to his representatives or assigns ; and all such fees or sums so paid shall 
be accounted for and applied in the same manner as other public moneys coming into 
the hands of the said Colonial Treasurer are required to be accounted for and applied. 

20. And be it enacted. That in addition to the fees made pavable by the said Schedule Fees to Oommii- 
marked B, it shall be lawful for every Commissioner appointee! under this Act, except ■lo'»««'' 

at Sydney, to demand and have for lus own use for the taking and certifying by him as 
aforesaid of every such acknowledgment imder this Act the sum of five shillmgs, and 
for the taking of every such verification of any such certified copy or memorial as 
aforesaid the sum of two shillings and sixpence. 

21. And be it enacted and dedared. That no judgment in any action at law recovered No Judgment 
or to be recovered shall bind or affect, or be deemed to have boimd or affected, any rj^^"*J to bind 
lands or hereditaments in the said Colony : Provided always that eveir writ of execu- cution^LodSd**" 
tion or any such judgment against the lands or hereditaments of the person against with theSMciiL 
whom such judgment ^lall be obtained, when delivered to the Sheriff of the said Colony, 

or to the Sheriff of any district thereof, as the case may be, shall affect and be deemed 
to have bound such lands from the time of such delivery thereof in like manner as any 
writ of fieri facias now binds goods and chattels. 

22. And be it enacted. That the term instrument hereinbefore used shall, for the Term instrument 
several purposes of this Act, be construed to include not only conveyances and other 

deeds, but also all instruments in writing whatsoever whereby real or leasehold estates 
or stock shall be affected or shall be imended so to be. 

23. And be it enacted. That in all cases where an acknowledgment is required to be As to official 
certified under an official seal, the seal actually affixed to any such acknowledgment or "^^^ 

to any certificate thereof, shall for the purposes of this Act be taken to be the official 
seal of the officer taking or certifying the same, and no evidence to prove the contrary 
shall be admissible in any case either at law or in equity. 

24. And be it enacted, That in every case where the production of any such certified Fudlitatlng 
copy as aforesaid or of any memorial shall be required for the purposes of evidence production of 
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cerUfled copy in under this Act, the same shall or m&j be produced either hj the said Registrar General 
evidence. ^^ Deputy Registrar or any clerk in the office of such Registrar appointed by him for 

that purpose. 
Effect of regis- 25. And bo it enacted, That with respect to every deed of feoffment hereafter 
JSt^mentlwed ®^^u*^» ^^ which any such certified copy as aforesaid shall be duly deposited in the 
cases as to deeds office of the Registrar General in manner aforesaid, such copy shall operate as and be 
of feoffment. for all purposes equivalent to livery of seisin as to the lands and hereditaments com- 
prised in and intended to be conveyed by such deed of feoffment the same in all respects 
as if there had been livery of seisin actually made and given of the same lands and here- 
ditaments in the most viJid and effectual form and manner. 

26. And be it enacted, That every deed or instrument of release executed after the 
passing of this Act, shall be as effectual as if the releasing parties who shall have executed 
the same had also executed a lease or bargain and sale for a year for giving effect to 
such release, although no such lease or bargain and sale shall have been executed, and 
that the recital or mention of a lease or bargain and sale in a release executed before 
the passing of this, Act shall be conclusive evidence of the execution of such lease or 
bar^in and sale. 

27. [False oaths made punishable.] 

28. And be it enacted. That if the said Registrar General or any Deputy Registrar, 
_ or any clerk or person employed in the said Registrar's Office, shall wilfully or 

Tngor'regiitering negligently omit to number, register, or enter, or to have numbered, registercMd, or 
any memorial, entered in manner hereinbefore directed, any deed, memorial, or certificate delivered 
^tmS?' %.iM "^*^ *'^° ^^^ office, he, the said Registrar General, shall for every such offence forfeit 
apenaityof £iw. ^^^ ^ liable to pay to Her Maiesty, Her Heirs and Successors, the penalty of one 

hundred pounds, and be further liable in damages to the party injured to the extent of 

the loss or injury sustained ; and if the said Registrar General or Deputy Registrar, or 
Registrar or any clerk or person whatsoever, shall destroy, embezzle, or secrete, forge, counterfeit, 
^Mfbro^LF^a" raze, deface, or alter any deed or memorial, or any part thereof, or any endorsement 
any memorial, * made thereon, or any entry or registry thereof in any book in the said office, with intent 
guUty of felony, to defraud or injure any person or persons, such Registrar, clerk, or person so offending 

shaU be deemed guilty of felony, and being duly convicted thereof shall be transported 

for life. 

29. And be it enacted. That it shall be the duty of the said Regutrar General and of 
his deputy for the time being, from time to time, to make and preseribe the form and 
size of copies of deeds and memorials, and other instruments to be registered in his 
office, so as to facilitate reference to them and render their preservation secure, and to 
make proper indexes to all registrations that, (as far as may be) information may readily 
be obtained by parties interested therein as to all incumbrances and liens or instru- 
ments affecting or intended to affect r^ estate in the Colony. 

30. And "Whereas it is convenient that office copies of the deeds and memorials 
registered or to be registered in the said Registry Office should under certain limitations 
be received in evidence : Be it enacted. That in all proceedings before any Court of 
Justice, for all purposes whatsoever, an office copy of any deed or memorial registered 
or to be registerea in the said office shall upon such office copy being proved in like 
manner as an office copy of any other record, oe received and taken as evidence of the 
contents of the deed or memorial of which it purports to be an office copy, without the 
production of the original copy of deed or memorial : Provided always that the party 
producing the same, or his attorney, shall before producing the same give reasonable 
notice in writing thereof to the adverse party. 

31. And be it enacted. That it shall be lawful for any person residing in New South 
Mdtm^ S 'W'ales to deposit in the office of the Registrar General of the said Colony, his or her last 
deposited in tbs "vnll and testament under an envelope or cover, sealed with the seal of such person, and 

the same shall be endorsed with suen person's name, and shaU remain in the said office 
in the custody of the said Registrar General until the decease of the testator (unless 
previously required to be given up by such testator), and upon the death of such person 
the Registrar General shall examme the same, and deliver it to the executor first named 
therein, or other person lawfully entitled thereto, or in ease of doubt to such person or 
persons as the Chief Justice or any Judge of the said Court shall upon summary 
application order and direct. 

32. And be it enacted, That the limits of the District of Fort Phillip shall for the 
purposes of this Act comprise all such parts of the Territory of Neyr South Wales as 
now are or shall at any time hereafter be ooiffprised in the limita within which the 
Resident Judge of the said district now hath or may hereafter have jurisdiction. 

33. And be it enacted and declared, Tliat anything required to be done under this 
Act not specially declared to be applicable to that part of the Colony of New South 
Wales situate within the limits of the District of Port Phillip shall be held to be 
applicable only to that part of the said Colony not comprehended within such limits. 

34. And bo it enactec^ That the Registrar General at Sydney shall, as soon as eon- 
yeniently may b^ after Uie passing of this Act, exoept in tne cases excepted in the said 
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roeitcd Act passed in the fifth year of the reign of Her present Majesty, make out and memon&ls to I e 

transmit to the Deputy Registrar of the Supreme Court at Melbourne a transcript, pJJ^i^hUUD ^ 

certified under his hand, of all memorials of instruments affecting land within tne 

District of Port Phillip, whioli were deposited for registration in the office of the 

Begistrar of the Supreme Court at Sydney, and which, under the provisions of this Act, 

may or shall have been transferred to the office of the said Registrar General ; and all 

such transcripts shall be recoiyod by the Deputy Registrar or other person discharging 

the duties of Registrar at Melbourne, and be by him entered and preserved, and shall 

be of the same force and effect to all intents and purposes as the original memorials at 

Sydney. 

85. And whereas by an Act of the Governor and Council of New South Wales made lu^stdes under 
and passed in the fifth year of the reign of His late Majesty King William the Fourth, 6 William IV. 
intituled, " An Act to remove doubts a* to the validity of certain Marriages had and ^^- *• 
" solemnized within the Colony of New South Wules, and to regxdate the registration of 
" certain Marriages^ Baptisms y and Burials" and whereas by a certain other Act of the 
said Governor and Council, passed in the third year of the reign of Her present Majesty, 
intituled, " An Act for better ensuring the registration of Marriages^ Baptisms^ aid 8 Victoria No. 
Burials" and whereas by a certain other Act of the said Governor and Council, passed ^» •"** 
in the foiirth year of the reign of Her said Majesty, intituled, " An Act to remove doubts 4 Victoria, No. 
as to the f> ilidiig of certain Marriages had and solemnized within the Colony of New ^jjf**"'*"*** *^ 
South Wales by Ministers of the Congregational or Independent and Baptist i^^'M'^'* o^^aTs Office. 
nations, and to regulate the registration of certcUn Marriages, Births, or Baptisms, and 
Burials," it is enacted that the certificates of the marriages, births, baptisms, and 
burials mentioned in the said several Acts are to be transmitted to the Registrar of the 
Supreme Court of New South Wales, for the purpose of having such certificates pre- 
served and enrolled, in the manner and at such times in such several Acts mentioned 
and directed ; and whereas it is intended that the said several certificates shall, from and 
after the day on which this Act shall commence and take effect, be transmitted to the 
Registrar G^eneral at Sydney to be registered in his office, and not in the office of the 
Registrar of the Supreme Court ol New South Wales : Be it enacted, That from and 
after the day on wliich this Act shall commence and take effect the certificates or 
registers of all marriages, births, baptisms, and burials by the said recited Acts required 
to be transmitted t<f a^ registered in the office of the Registrar of the Supreme Court 
of New South Wales shall be transmitted to and registeMd in the office of the Regis- 
trar General at Sydney, with the exception of such marriages, births, baptisms, and 
burials as shall occur within the limits of the District of Port Phillip, and in all cases 
occurring within the said district of Port Phillip, such certificates or registers of 
marnases, births, baptisms, and burials shall be transmitted to the Deputy Registrar of 
the said district. 
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This is to certify, that A.B., the wife of the within-named W.B., came before mc, A.B.| 
a Judge of the Supreme Court of New South Wales — (or before me, CD., Registrar 
General of the Colony of New South Wales) — (or before me, E.F., a Commissioner 
appointed by the Supreme Court of New South Wales for taking Affidavits, not resident 
within ten miles of Sydney, and not being the person employed to prepare the within 
deed, nor being a party thereto), and she being by me examined apart from her said 
husband, acknowledged that the within instrument was executed by her, and that she 
was acquainted with and understood the nature and effect thereof, and she declared that 
she had executed the same freely and voluntarily without menace, force, or coercion, 
either on the part of her husband or any other person. Witness my hand and seal at 

the ^ day of 18 . 

CD. (L.S.) 

Judge, Registrar, or Commissioner, as the case may be# 

N.B. — Where the acknowledgment is not by a married woman it -will extend only to 
the fact of execution, and tliat the party knew the nature and effect of the instrument, 
and the above form must be altered accordingly, and where the acknowledgment is takeh 
before a Judge, the Registrar, or a Commissioner, the above form must be adapted 
Aooordxng^y* 
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B. 

Table of I^ to he taken under thU Act, 

1. For peceiying erery will, or certified copy, or memorial of any deed for regis- 
tration, including verifying the same, and endorsement of re<Jeipt on original 
deed ... ... ... ••• •■• ... ••• ••• ••• ••* 

2. For every acknowledgment before whomsoever made, and whether already 
made or to be thereaftor made ... 

a. For the enrolment of every grant of land hereafter issued under the Seal of 

this Colony where the quantity granted shall not exceed 50 acres 

4. For ditto where the quantity shall be over 50 but not under 300 acres 
6. For ditto where the quantity shall exceed 300 acres ... 

6. For every search of copy of any deed, or of any memorial of any deed or 
will of one property ... ... ... ... ••• ••• ••• 

7. For every searcn for any copy of any grant of land ... 

8. For every examined copy of memorial or of any deed not exceeding six folios 

9. For every folio of 90 words exceeding six folios . ... ... 

10. For every extract from any memorial, will, or other writing per folio 

11. For receiving and noting every will deposited for safe custody 

12. For every examined copy of deed oi public company or charter of incor- 
poration per folio ... ... ... ... ... ••• .•• 

13. For every search for will ... ... ... ... 

14. For every search for copy of deed of settlement of public company or charter 
of incorporation ... ... ... ... ... ... •.• ••• ••• 

15. For every search for certificates of marriages, births, or baptisms, or burials 

16. For every copy of such certificate 
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20 Vic. No. 27. An Act for transferring to the Registrar General the 
duties of the Chief Clerk of the Supreme Court as Registrar of 
Deeds and other Instruments. [11th March, 1857.] -^ 

Praunble. Whebbas it is expedient to transfer to the General Begistry for New South Wales all 

Instruments heretofore refl;istered, recorded, or deposit^ in the Registry Office attached 

to the Supreme Court, and to vest in the Registrar General the custody thereof, and 

the registration, recording, and depositing of like Instruments in future : Be it tliere* 

fore enacted by the Queen's Most Excellent Majesty, by and with the advice and consent 

of the Legislative Council and Legislative Assembly of New South Wales in Parliament 

assembled, and by the authority of the same, as follows : — 

All iDstniments, 1- l^pon a day to be fixed by the Governor, of which fourteen days previous notice 

ice, in Supreme shall be published in the Qovemment Oaxettey the officer then by law charged with the 

Offl^S^^ custody of Instruments theretofore registered, enrolled, or deposited in the Begistry 

trantferred to Office attached to the Supreme Court, shall deliver up, and the Begistrar General shaU 

Registnr take possession of the said office, and aU the said Instruments of whatsoever kind, and 

0«'*«'»*- all indexes, books, documents, and writings in the custody of the said officer relating 

thereto. 
All duties of 2. Upon and from the same day all the duties now by law imposed upon, and all the 

^Bri»^^22i^ powers and authorities then vested in the said officer as such, shall be transferred to and 
the BflJSiS^^ miposed upon and vested in the Registrar General, and the like fees may be taken by 
Genonl him for performing the said duties as may now by law be taken for the performance 

thereof. 
Registrar 3. It shall be lawful for the Begistrar General, with the sanction of the Governor, to 

^"*hit ™*^ appoint a Deputy or Deputies, whose acts, witli respect to aU the duties aforesaid, shall 
^mty,^& have the same force and effect as if done by the Begistrar General. 
ComnuMioiiefs 4. Every Commissioner of the Supreme Court for taking Affidavits (not residing witltin 
^ AffldAvitenmy five miles of the city of Sydney) shall have power to take Jicknowledgments of married 
&nn^S^^a ''''<>™®'* *^d others, and verifications of copies of Deeds, and other Instruments requiring 
verification, and may receive to his own use the fees now by law payable in that behalf. 

24 Vic. No. 7. An Act to further amend the Law relative to the Regis- 
tration of Deeds aflfecting Real Estate. [20th March, 1861.] 

Preamble. Whekkas by section eighteen of the Act twenty -second Victoria, number one, it was 

enacted that no instrument thereafter executed and registered under the provisions of 
S2 Vic. Ka 1, any Act in force for the Begistration of Deeds should lose any priority to which it 
■. 18i would be entitled by virtue of such renstration by reason only of bad faith in the con- 

veying party if the party beneficially taking under such instrument acted band Jlde^ and 
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there iras a Taluable consideration for the same paid or given: And whereas it is 
expedient to extend the said provisions of the said Act as herein provided : Be it there- 
fore enacted by the Queen's Most Excellent Majesty, by and with the advice and 
consent of the Legislative Council and Legislative Assembly of New South Wales in 
Parliament assembled, and by the authority of the same, as follows : — 

1. No instrument executed prior to the commencement of the said hereinbefore- Deeds registered 
mentioned Act, and registered at any time under the provisions of toy Act in force for P^o' to ^/^J*'- 
the Registration of Deeds, shall lose or be deemed to nave lost any priority to which it prfority^by «iaS 
would be entitled by virtue of such registration, by reason only of bad faith in the con- Met of couvey- 
Teying party, if the party beneficially taking under such instrument acted hondfidet and ™g P*r^. 
there was a valuable consideration for the same paid or given : Provided that nothing Except where 
herein shall extend to any case where an adverse title has been established by the J^*^^^ t, 
judgment of any competent Court, or shall hereafter be established by any such j^j^g^^^^^^ 
judgment in any action or suit now pending, or which shall be commenced within twelve Court 
months after the passing hereof. (^ 



RESIDUES OF TESTATORS. 

11 G. IV and 1 W. IV c. 40. (*) An Act for making* better provision 
for the disposal of the tindisposed of residues of the effects of 
Testators. [4 August, 1834.] 

" WHEREAS testators by their wills frequently appoint executors, without making bwrTissofcxwi- 
apy express disposition of the residue of their personal estate : And whereas executors tors deenied to 
so appointed become by law entitled to the whole residue of such personal estate j and ^ trustees for 
Courts of Equity have so far followed the law as to hold such executors to be entitled ^ wiyl^due 
to retain sucli residue for their own use, unless it appears to have been their testator's under the Sta- 
intcntion to exclude them from the beneficial interest therein, in which case they are *J»*o o' Distribu- 
held to be trustees for tlie person or persons (if any) who would be entitled to such oUiw-wbe 
estate under the Statute of Distributions, if the testator has died int-estate : And directed by will 
whereas it is desirable that the law should be extended in that respect" : Be it there- 
fore enacted by the King's Most Excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal and Commons in this present Parliament 
assembled, and by the authority of the same. That when any person shall die, after the 
first day of September next after the passing of this Act, havmg by his or her will, or 
any codicil or codicils thereto, appointed anv person or persons to be his or her executor 
or executors, such executor or executors snail be deemed by Courts of Equity to be 
a trustee or trustees for the person or persons (if any) who would be entitled to the 
estate imder the Statute of Distributions, in respect of any residue not expressly 
disposed of, unless it shall appear by the will or any codicil thereto that the person or 
persons so. appointed executor or executors was or were intended to take such residue 
beneficially. 

2. Provided also, and be it further enacted, That nothing herein contained shall rf^to of Seeo- 
affect or prejudice any right to which any executor, if this Act had not been passed, tors where no 
would have been entitled, in cases where there is not any person who would be entitled person entitled 
to the testator's estate under the Statute of Distributions, in respect of any residue not *® ***• residii^ 
expressly disposed of. 



REVERSIONARY INTERESTS IN PERSONALTY. 

(See Married Women,) 



(•) Adopted by 6 W. IV No. 8. 



\^ A married woman sold at auction property of which she was seised in fee, but 
not settled to her separate use ; but before the completion of the purchase she sold the 
same property to others, who, though having notice of the previous sale, obtained from 
her a conveyance, with the statutory acknowledgment, and registered it before the 
registration of the first contract of sale. In a suit by the first purchasers for the 
speciftc performance of their contract, and prayine also that the latter purchasers 
should be declared trustees for them, the bill was msmissed with costs. Fitz^atrick 
^ others v. Barker ^ others, 12, S. C. R., Eq., 83. 
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REVERSIONS (STATUTE OF). 

32 Hen. 8, c. 34. Conoeming Grantees of Reversions, to take advantage 
of the Conditions to be performed by the Lessees. [1540.] 

Bb it ^lacted, That as well all and every person or persons and bodies politio, their 
heirs, successors, and assigns, which have or shall have any gift or grant of our said 
sovereign lord bj his letters patent of any lordships, manors, tenements, rents, parsonages, 
tithes, portions, or any other hereditaments, or of any reversion or reversions of the 
same, which did belong or appertain to any of the said monasteries and other religious 
imd ecclesiastical houses, dissolved, suppressed, relinquished, forfeited, or by any other 
means come to the King's hands, since the said fourth day of February, the seven and 
twentieth year of his most noble reign, or which at ai^ time heretofore did belong or 
appertain to any other person or persons, and after came to the hands of our said 
sovereign lord, as also all other persons being grantees or assignees, to or by our said 
Sovereign Lord the King or to or by any other person or persons than the King's high- 
ness and the heirs, executors, successors, and assigns of every of them, shall and may 
have and enjoy like advantages against the lessees, their executors, administrators, and 
assigns, by entry for nonpayment of the rent, or for doing of waste or other forfeiture ; 
and also shall and may have and enjoy all and every sucli like and the same advantage, 
benefit, and remedies by action only, tor not performing of other conditions, covenants, 
or agreements, contained and expressed in the indentures of their said leases, demises, 
or grants, against all and every the said lessees and fasmers and grantees, their execu- 
tors, administrators, and assigns, as the said lessors or grantors themselves or their heirs 
or successors ought, should, or might have liad and enjoyed, at any time or times, in 
like manner and form as if the reversion of such lands, tenements, or hereditaments had 
not come to the hands of our said sovereign lord, or as our said sovereign lord, his heirs 
and successors, should or might have had and enjoyed in certain oases by virtue of the 
Act made at the first Seuion of this present Parliament, if no such grant by letters 
patent had been made by His Highness. 

2. Moreover, Tliat all farmers, lessees, and grantees of lordships, manors, lands, tene- 
ments, rents, parsonages, tithes, portions, or any other hereditaments ]f or term of yeuv, 
life or lives, their executors, administrators, and assigns, shall and may liave like action, 
advantage, and remef!y against all and every person and persons, and bodies politic, th^r 
heirs, successors, and assigns, which have or shall liave any gift or grant of the King our 
sovereign lord, or of any other person or persons, of the reversion of the same manors, lands, 
tenements, aud other hereditaments so letten, or any parcel thereof, for any condition, 
covenant, or agreement contained or expressed in the indentures of their lease and leases, 
as the same lessees or any of them miglit and should have had against the said lessors 
and grantors, their heirs and successors ; all benefits and advantages of recoveries in value 
by reason of any warranty in deed or in law by voucher or otherwiseonly excepted. 

* 

SOCAGE TENURE. 

12 Car. II. c. 24. An Act for taking away the Courts of Ward ana Liveries, 
and Tenures in Capite^ and by Knights-Service and Purveyance, and 
for settling a Revenue upon his Majesty in lieu thereof. [1660.] 

IV. And bo it further enacted, &c.. That all Tenures hereafter to be created by the 
King's Majesty, his heirs or successors, upon any ^ts or grants of any manors, lands, 
tenements, or hereditaments, of any estatt' of inheritance »t the Common Law, shall be 
in free and common Socage, and shidl be adjudged to be in free and common Socage only, 
and not by Knights-Service or in Capites aud shall be discharged of all Wardship, Value 
and Forfeiture of Marriage, Livery, Primer Seisin, Ousterlemain, Aide pur fair fii% 
Chivalier and pur file marrier ; any Law, Statute, or Eeservation to the contrary 
thereof in any wiie notwithstanding. 



SUPREME COURT. 
(Extract from 9 Geo. IV c. 83.) 

Sum«ms Courts ^2. And be it further enacted. That the Supreme Courts respectively shall be Courts 
to have eoclesias- of Ecclesiastical Jurisdiction, and shall have full power and autnority to administer and 
tioal JurisdicUon. execute, within New South Wales and Van Piemen's Land, and tlie dependencies thereof 
respectively, such rcclosiastical jurisdiction and authority as hath been or shall be com- 
mitted to the said Supreme Courts respectively by His Majesty's said charters or letters 
patent so issued or to bo issued as aforesaid ; provided that in all cases where the 
executor or executors of any will upon being duly cited shall refuse or neglect to take 
out probate, or where the next of kin shall be absent, and the effects of the deceased 
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shall Mjpcar to the said Courts respectively to be exposed and liable to vrtMte, it, shall 
be lawna to the said Courts respectivelj to autliorizoand empower the Kegistrar, or other 
ministerial officer of the said Supreme Courts respectively, to collect such effects, and 
hold or deposit or invest the same in such manner and place, or upon such security, 
and subject to such orders and directions as shall be made, either as applicable in all 
such cases, or snecially in any case, by the said Courti respectively, in respect of the 
custody, control, or disposal thereof. 

TITLES TO LA.ND. 

22 Vic, No. 1. An Act to remove certain difficulties affecting Titles to 

Land. [30th June, 185a] 

Whbrbab from various causes many difficuIHes exist affecting th6 legtd title lo Land Pn«mbl«. 
in this Colony or the establishment of the same in evidence, for the removal of which 
difficulties it is expedient to make the several provisions hereinafter contained : Be it 
therefore enacted by the Queen's Most Excellent Majesty, by and with the advice and 
consent of the Legislative Council and Legislative Assembly of New South Wales, in 
Parliament assembled, and by the authority of the same as follow^ : — 

1. Li every case where, before the commencement of this Act, any person seized of , or Certain bforma 
entitled to land in fee, or entitled to have a Crown grant thereof made to him in fee, P""^*****« ^ '«^ 
shall have sold and have conveyed or contracted to oonxey the same land to the party 
purchasing, such party shall be deemed as against the vendor, his heirs and assigns, to 

have taken or to be entitled to (as the case may be) an estate in fee in the same land, 
notwithstanding the absence of any words of inheritance in the instrument of conveyance 
or contract, as the case may be, imless a contrary intention shall appear by such instru- 
ment or otherwise : Provided that this section shall not defeat any ejectment or suit 
now pending or brought within six months after the commencement of this Act, nor preju- 
dice the title of any person now in possession of the land and claiming under such vendor. 

2. It shall not hereafter be necessary for any Sheriff to make an actual seizure of Bales of land by 
, land under any writ in order to authorize a sale thereof, but instead of such seizure he Sl**"*^ 

shall caiise notice of the writ and of the intended day and place of sale and the 

garticulars of the property to be published in such manner as the Judges of the 
upreme Court or the Judge at Moreton Bay, if the land be in that district, shall from 
time to time direct. And the publication of such notice shall be equivalent to an 
actual levy by him on the land indicated by such notice. 

8. Every deed of sale heretofore or hereafter executed by any Sheriff of the land of a SJJSL*^* *^' *^ 
judgment debtor, or of the right, title, and interest, of sucn debtor to and in any land, *'**'™' 
shafi be prknd facie evidence of the existence of a valid iudgment and writ to support 
a levy by such Sheriff on the land, and of the fact of a levy having been duly made on 
such land, if stated in the deed, or of such taotioe as aforesaid havins been duly pub- > 
lished, if that fact be so stated : And no such deed shall be deemed invalid by reason 
only of non-registration within one calendar month as now prescribed by law. 

4. No Crown grant of land heretofore issued, and no deed in which the description For remedy of 
of the land corresponds with that contained in such grant shall be void fot want of ^j^ottLciehtdtf 
certainty in such description, in any case where the Governor shall, after the commence- Sj£.*"** 
ment of this Act, by aji instrument in vnnting under his hand and the seal of the 

Colony, describe with sufficient certainty the land intended to have been comprised in 
such grant ; but in every such case the land so described as last aforesaid shall be 
taken to be the land described in the grant and in every such deed as aforesaid, and to 
have been granted and conveyed thereby respectively. 

5. Provided always that nothing in the preceding section shall prejudice any persoh Proviso to pro- 
now in possession oi the land or any part thereof claiming adversely to the grantee, his j5fl!?Siy*°* 
heirs or assigns, or shall affect any srant of the same land, or any part thereof issued SJ^InSs hoktat. 
by the Crown subsequently to the £*st grant, or any title to the umd daimed under 

such subsequent grant. 

6. No such instrument shall be signed unless the intention to make and sign the New desorlptioii 
same shall have been notified under ttte hand of the Secretaiy for Lands and Public jj*** »dv«rflsed 
Works by three separate publications in the Oovemment QazetUf and In tome news- 
paper circulating in the district in which the land is situated, three months at the least 

before the time of such signing, containing therein the name of the grantee and of the 
party applying for such instnmient, and uie description in the grant as well as that 
proposra^to be substituted : And every such instrument shall be countersigned by such 
Seoretaiy and enrolled in the office for the registration of deeds. 

7. The like proceedinss may be taken in respect of any Crown grant heretofore or Hie like pro- 
hereafter issu^ in whicn there shall be any misnomer of the grantee or misdescription ▼Wons ij^^"' 
of the land granted, and in every caset where an instrument in writing shall have been so ^''^'^ 
signed and enrolled as aforesaid, stating therein the matters intends to be oorreoted. 
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and tli0 name or description substituted or intended so to be, sucb name or desoription 
shall be taken to bare been inserted originally in tbe grant and in eveiy deed containing 
the erroneous name or description, and such grant and eyery sucb deed sball operate ana 
be construed accordingly. 
Proof of 8. Any sucb instrument as aforesaid may be bj separate writing or be indorsed 

instrument on tbe grant to which it relates : And it shaU be sufficient in any suit or action for the 
party adducing any such instrument to proye its enrolment without showing compliance 
with any other proyision of the preceding section. 
SSttS*!©^ 9. For any of the purposes contemplated by the fiye last preceding sections or any of 

Ck>mmi88loner8 ^^^^t it shaU be lawful for the Gk>ye^or to cause inquiry to be made, if he shall see fit 
for Claims to so to do, as to the interests of any person who may bo affected, or who shall represent 
grants. that he will be affected by any proposed new description or correction of any error aa 

aforesaid before the Commissioners for Claims to Grants of Land appointed under the 
Acts in that behalf, and to refer accordingly any application for any such instrument aa 
aforesaid, and any claim or cayeat in opposition thereto, for the report thereupon of such 
Commissioners, at the cost of the party or parties, as in the case of persons applying for 
or entering a cayeat against the issue of a grant ; and such Commissioners shall mereupon 
haye power to summon and examine the parties and all witnesses where eyidence may 
be deemed necessary, and to report to the Goyemor upon the matters as fully and in 
the same manner as upon an inquiry authorized in terms by the said Acts. 
Con<Utionf in lo. No title to land shall be held bad, either at law or in equity, by reason of the 

^^'^ breach or non-performance of any condition contained in the Crown grant of such land* 

in any case where it shall appear by any Proclamation, or by writing under the hand of 
the Goyemor, countersigned by the Secretary for Lands and PubUc Works, that no 
proceedings will be at any time taken on behalf of the Crown for ayoiding the grant 
by reason of such breach or non-performance. And eyery such Proclamation may be 
in general terms applying to all conditions, or may be limited to conditions of particular 
classes or a particular class of cases only. 
Matost^ffnmtoM ^^' ^^ eyery case where, before the commencement of this Act, any Crown grant of 
S^matto^ ^d ^^^ ^en issued containing a proyiso purporting to reserye or hold harmless the 
prior date. rights of all parties other than the grantee, such proyiso shall, as against eyerj hand 

fide purchaser or mortgagee for yiduable consideration (whether before or after the 
passing of this Act^ without actual notice of some adyerse claim, and against all persons 
claiming under sucn purchaser or mortgagee be inoperatiye and yoid, iwless the ben^t 
of such proyiso be sought by some suit or proceeding now pending, or commenced 
within three years, or (where the grant has issued during the last three years) within 
five years after the commencement of this Act. 
3d^ % ^ ^^"^ ^^' ^^ ^ other cases of land heretofore granted, and now in the possession of the grantee, 
tain otber cases, j^^ heirs, or assigns, the rights of all parties claiming adyersely to such grantee, by 
matter, before the date of the grant, shall, as against eyery hondjide purchaser or mort- 
gagee for yaluable consideration, without actual notice of the adyerse claim, and against 
all persons claiming imder such purchaser or mortgagee, be barred and extinguished, 
both at law and in equity, unless some suit or prooe^Ung to establish or enf (nrce those 
rights be now pending, or shall be commenced within three years, or (where the grant hat 
issued during me last three years) within fiye years after the commencement of this Act. 
T^Uke as to 13, Jq eyery case of land hereafter granted by the Crown, the rights of aJl parties 

^S^*''^' daimine the same land adyersely to the grantee, by matter, before the date of the 
grant shall, as against eyery bond fide purchaser or mortgagee, for yaluable consi- 
deration, without actual notice of the adyerse claim, and against all persons claiming 
under such purchaser or mortgagee, be barred and extinguished, both at law and in 
equity (whether there be such a proyiso or reseryation as aforesaid in the grant or not), 
unless some suit or proceeding to establish or enforce the same rights be commenced 
within fiye years after the grantee, his heirs or assigns, shall haye been in occupation of 
the land imder such grant. 
Pi'wdjp**!*®* 14. Eyery promise heretofore made by any Goyemor of this Colony of a grant of 
pj^nngOrowB j^^^ in fee to any person shall (except as against the Crown) be deemed to haye con- 
ferred upon him an interest in such land, deyisable by will, or ahenable by contract, in 
like manner as Equitable Estates in land are deyisable or alienable. And eyery such 
promise may be eyidenced by any Proclamation, or by writing under the hand of the 
Goyemor or Colonial Secretary, or by recital or statement in any Crown grant : Pro- 
yided that this section shall not defeat any ejectment or suit now pending or com- 
menced within six months after the commencement of this Act, nor shall prejudice or 
affect the title of any person in possession of the land under any Crown grant, or 
claiming adyersely to the person first referred to, his heirs or assigns.. C) 

^M I J i__| i_ m I I _j.Mi MiBi BMi II m— — < - I - 1 ^ - 

C^) Semble, a promisee of a grant from the Crown has an equitable interest in the 
subject of the grant. BuckneU y. M^nn^ 2, S. C. R., 1. See also. Doe dem AtpinwaUy. 
Osborne^ S. C, January, 1848, ais to operations of a conyeyanoe of such an interest by 
estoppel ; also Spencer y. Oray, S. C, September, 1848. 
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15. Ko Crown grant of land heretofore isfued shall he inTalidated or impeached hy Orante ^^In 
reason that the same was not made in pursuance or consideration of any sale, or was in S^|^^5 1^ 
pursuance of a promise made on hehalf of one of Her Majesty's Royal predecessors, vie, c. 80. 
and not on hehalf of Her Majesty, anything in the Act of Parliament passed for regu- 
lating the sale of waste Crown lands m these Colonies notwithstanding — or that the 

sale (in cases of sale) may have been in some manner or to some person not authorized 
by that Act. 

16. For the protection of purchasers and mortgagees under Crown debtors or I^nds of debtors 
accountants to the Crown, be it enacted, that it shaU be lawful at any time for the StheSwS!* 
Auditor General to take and pass the accounts of any such debtor or accountant, and 

upon satisfaction thereof to certify the same under his hand, and thereupon it shall be 
lawful for the Governor, if he shall see fit so to do, by writing under his hand, counter- 
signed by the Colonial Secretary or Colonial Treasurer, to release all or any of the lands 
of such debtor or accountant in respect of all claims of the Crown against him up to 
the date of such release ; and every such release shall have the effect of an absolute discharge 
of all the tlien lands of such debtor or accountant, or of the particular lands specified, 
as the case may be, in the hands of any bondflde purchaser or mortgagee in respect of 
such claims. 

17. No registration of any instrument under any Act now or heretofore in force for J^JJ^IiJS*'' 
the registration of deeds, or intended to be in pursuance of any such Act, shfedl be '•P*''*****'^ 
defeated or made ineffectual by reason of any omission, misdescription, or error in any 

case where the identity of the instrument m evidence with the one alleged to have 
been registered is established, and the substantial reqairements of the Act have been 
complied with. 

18. No instrument hereafter executed and registered under the provisions of any Regi^Mvd deed. 
Act in force for the registration of deeds, shall lose any priority to which it would ^J^Jto? piuriy*'*' 
be entitled by virtue of such registration, by reason only or bad faith in the conveying ^^ »*"/• 
porty, if the party beneficially taking under such instrument acted bond fide, and there 

was a valuable consideration for the same paid or given. (*) 

19. Livery of seizin shall not be deemea to have been necessary to give effect to any Want of Urvj 
feoffment executed before the tliird day of January, one thousand eight hundred and ^ "^l*^ 
forty-two, but every such feoffment shall be taken to have operated in the same manner 

as the same would have done in case there had been livery of seizin in the most valid 
form : Provided that nothing in this section shall make any such feoffment operate 
as a tortious conveyance, or uiall prejudice or affect the title of any person now in 
pos sessi on of land the subject of any such feoffment, and claimed adversely to the 
feoffee, his heirs, or assigns. 

20. Every deed affecting or intended to affect land in this Colony which shall have Jjf*"^^ ■*" 
been executed by any married woman or tenant in tail, and whicn purports to have Jm^teeff™^** 
been aoknowledeed oy such woman or tenant before some person havine authority in 

that behalf, shall be valid and effectual in its intended operation to fdl intents and 

Purposes, notwithstanding that the acknowledgment indorsed on such deed may not 
ave been taken or certified in due form. 

21. Every acknowledgment heretofore or hereafter made by any married woman Oerteln m- 

or other person, taken before and certified by any Judee, Chief Magistrate of any City or JS^Su-^rer*** 
Town, or any Commissioner of the Supreme Court of this Colony for taking acknow- j^o. provided for. 
ledgments or affidavits (or which shaU purport to be so taken and certifiea), in any 
part of Her Majesty's Dominions, and whether the certificate be under seal or not, shaU 
be as valid and effectual a« if the same had been in this Colony taken before and certified 
in due form by a Judge of the Supreme Court of New South Wales. — And the like with 
respect to acknowledemento maae and certified in any Foreign Coimtry before and 
by any British Consm or Yice-Consul, or'purporting so to be. 

22. In all cases where a married man has conveyed or shall convey any land, either ^5*5!ISI.S?if*'* 
absolutely or by way of mortgage, a deed now or hereafter duly executed and blSdiStamirtf 
acknowledged by his wife, if such acknowledgment be duly certified, shall be operative to deed. ^^ 
to bar her contingent right to dower, although her husband be not a party to sucn deed. 

" y ' -■■ ■ ■ ■■ III ■ ■ 11 ■ ■ ■ ■ ■ I ■! ■ ■ 111 ■■■ ■■■^■■. ■^ ■ .1 I _ ■ . ■ ■* 

SembUy that previously to the passing of this Act a mere promise of land made by 
the Crown was not considered to confer any devisable interest on the person to whom 
such promise was made. Hosking v. Terry , before the Privy Council on appeal, reported 
in 2, S. C. R., App. 17. 

A., heir of B., promisee of grant fronf the Crown, obtained grant after B's death. 
Heldt that he was not trustee of the lands for B's creditors. Held, that the Crown is 
not bound to issue grant to heir, and that A. took solely by fiivour of the Crown. 
Heldy no lien for improvements by administrator, who was in po ssess ion as supposed 
heir before A. HiUae y. Jfaffoveran, 2, S. C. R., 82 and 60. 

As to what estate will pass under a devise of a promisee's inWrest ; see Nori<^n and 
oikere y. Masking and another, 6, S. C. R., p. 87. 

(•) See 24 Tic. No. 7, ante, p. 149, tit. ** Begistratian of Deeds/' 
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23. All persons liaying money to Trustees entitled to receire the same shall bo 
exonerated irom liability in respect to the non-application or mis-application of such 
money, unless such liability was expressly retained or imposed oy the instrument 
creating the trust : Proyidcd that nothing in this section shall protect any person 
colluding with any Trustee in a fraud or breach of trust, or any person claiming under 
him, unless such last-mentioned person be a purchaser or mortgagee, for yaluable con- 
sideration and without notice of the fraud or oreach of trust. 

24. Where the amount of principal and interest due on any mortgage shall be paid 
into the Supreme Court by any mortgagor under the provisions of the ** Trustee Act of 
1852," and the same ^all afterwards be paid by yirtue of an Order of the Court to the 
person mentioned in such order, such payment shall operate as a re-conyeyance of the 
land comprised in such mortgage to the person who shall at the time of such payment 
be entitled to the equity of redemption thereof : Provided that sucli order be registered 
in the office of the Registrar of Deeds before such payment shall take effect. 

25. A covenant or undertaking, whether now or hereafter entered into, to produce to 
any purchaser, lessee, or mortgagee of land or his assigns any deed of or relating to such 
land shall be satisfied by a deposit of the deed permanently in the office of the 
Registrar of Deeds, who shall eive a receipt for and keep in his office a list of all deeds 
so deposited, and shall permit any person, on payment of the proper fees, to inspect 
and obtain copies of every such deed. 

26. In all cases where two or more persons shall have died under circumstances 
rendering it uncertain which of them survived the deaths, shall, for all purposes 
affecting the title of land, be presumed to have taken place in order of seniority, and 
the younger be deemed to have survived the elder. 

27. This Act shall commence on the first day of July next, and may be cited for all 
purposes as " The Titles to Land Act of 1858." 
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24 Vic. No. 3. An Act to amend the " Titles to Land Act of 1858," and 
to legalize certain Signatures thereunder. [9th November, I860.] 

Whereas by the "Titles to Land Act of 1858** the signature of the Secretary for Lands 
and PubUc Works is required for certain purposes of the said Act : And whereas the 
Department of Lands and Public Works tiien in existence has since been divided and there 
is now a separate Minister for Lands, and it is expedient that his signature should be 
sufficient n)r such purposes, and that validity be given to the signature of the said 
Minister in certain cases under the said Act since the said division : Be it therefore 
enacted and declared by the Queen's Most Excellent Majesty, by and with the advice 
and consent of the Legislative Council and Legislative Assembly of New South Wales, 
in Parliament assembled, and by the authority of the same as follows :-*- 

1. The intention required by the sixth section of the said recited Act to be notified 
in the Gazette under the hand of the Secretary for Lands and Public Works, and the 
instrument required by the same section to be countersigned by such Secretary may 
hereafter in all cases within the purview of the said enactment be under the hand of 
or countersigned by the Minister for Lands. 

2. In all like cases under the said Act in which since such division of the said 
Department the notification shall have been under the hand of the Minister for Lands, 
or the instrument shall have been countersigned by such Minister, the provisions of the 
said Act shall be deemed to have been fully and lawfully complied with in those 
particulars respectively. 

3. This Act shall be styled and may be cited as the ** Titles to Land Act Amendment 
Act of I860.** 
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13 Vic. No. 19. An Act to authorize the investment of Trust Money. 

[5th September, 1849.] 

FrtuahU. Whbbbab it is desirable to provide for the investment of Trust Moneys : Be it there- 

fore enacted by His Excellency the Governor of New South Wales, wiUi the advice and 
Trust moneys consent of the Legislative Council thereof, That whenever any money shall have heem 
may be inv6tt«d borrowed by the Government of this Colony, and the debt created shall constitute a 
toOoTcrament negotiable security by way of Debentures or otherwise, it shall be lawful for, but not 
incumbent upon, all Trustees, Executors, or Administrators, unless otherwise lawfully 
directed, to invest all trust moneys in their hands, or any part thereof, in the purchaee 
of such Debentures or other Qovemment securities, and to renew such inveetment aa 
often as it shall be neoeasaxy. 



securitisSb 



TRUSTEES. 155 

16 Via Now 19. An Act to consolidate and amend the Laws relating to ^'jT^vjJ.'^^S)^* 
the Conveyance and Transfer of Real and Personal Property vested in 
Mortgagees and Trustees. [2nd September, 1852.] 

Whkbbab an Act of Council was passed in the fifth year of the reign of His late 6 W. iVo, . 

Majesty King William ihe Fourth, for adopting and applying amonff^ other Acts an 

Aot of Parliament passed in the first year of the same reign, intituled, ** An Act for jj (^ 4 ^j^ i ^, 

mmemdinff the LamM r^wpeelmg Conveyance* and TransferM of JS*iaieM and Funde vested tit 4 c. 00. 

Tmeteee and MortgageeMj and for enabUng Courts of ^quUif to give effect to their Decrees 

Mmd Oriers in certain cases" z And whereas it is expedient that the provisions of the 

said adopted A«l should he enlarged : Be it therefore enacted by His Excellency tho 

Goiwraor of Kew South Wales, by and with the adrice and consent of the LegislatiTO 

Oounotl thereof, as follows t — 

1. All proceedings under the said Act commenced before the passing of this Act may Repealing so 
be proceeded with under the said adopted Act, or according to the provisions of this much o( 

Aet, as shall be thoucht expedient, and, subject as aforesaid, so much of the said recited ^[]*|y'^ \ ^ 
Act of Council as adopts and applies the Act of Parliament above particularly men- adopts 11 G. 4 
iioned shall be and the same is hereby repealed : Provided always that the several Acts and l W. 4 c. 60. 
repealed by the said adopted Act shall not be revived. 

2. The several words hereinafter named are herein used and applied in the manner Intarpretation of 
following respectively ; that is to say — terms. 

The word " stock" shall mean any fund, annuity, or security transferable in books 
kept by any company or society established or to be established, or transferable 
by deed alone, or by deed accompanied by other formalities, and any share or 
interest therein. 

The word " seised" shall be applicable to any vested estate for life or of a greater 
description, at law and in equity, in possession or in futurity, in any lands. 

The word *' possessed" shall be apphcable to any vested estate less than a life estate, 
at law or in equity, in possession or in expectancy, in any lands. 

The swords "contingent right," as applied to lands, shall mean a contingent or 
executory interest, — a possibility coupled with an interest, whether the object of 
the gift or limitation of such interest or possibility be or be not ascertained — 
also a right of entry, whether immediate or future, and whether vested or 
oontingent. 

The words " convey" and " conveyance," applied to any person, shall mean the 
execution by such person of every necessary or suitable assurance for conveying 
or disposing to another lands whereof such person is seised or entitled to a 
contingent right, either for the whole estate of the person conveving or 
disposing, or ror any less estate, together with the performance of all formali- 
ties required by law to the validity of such conveyance, including the acts to be 
performed by married women and tenants in tail, in accordance with the pro- 
visions of the Act passed in the seventh year of the reign of Her present 
Majesty, number sixteen, or under any future Act or enactmente giving effect 
to conv^ances by such persons as if fines with proclamations had been levied 
or common recoveries suffered. 

The words " assign" or " assignment" shall mean the execution and performance 
by a person of every necessary or suitable deed or act for assigning, surrender- 
ing, or otherwise transferring lands of which such person is possessed, either 
for the whole estate of the person so possessed or for any less estate. 

The word '* transfer" shall mean the execution and performance of every deed and 
act by which a person entitled to stock can transfer such stock from himself to 
another. 

The word ''trust" shall not mean the duties incident to an estate conveyed br way 
of mortgage, but with this exeeption the words ** trust" and ^* trustee shaU 
extend to and include implied and constructive trusts, and cases where the 
trustee has some beneficial estate or interest in the subject of the trust, and 
shall extend to and include the duties incident to the office of personal repre« 
sentative of a deceased person. 

The word " devisee" shall, in addition to ite ordinary signification, mean the heir 
of a devisee and the devisee of an heir, and generally any person claiming an 
interest in the lands of a deceased person, not as heir of such deceased person, 
but by a title dependent solely upon the operation of the laws concerning 
devise and descent. 

The word ■** mortgage" shall be applicable to every estate, interest, or pronerty, in 
lands or personal estate, which would in a Court of Equity be deemea merely 
a security for money. 

The word " lunatic" shall mean " any person who shall have been found to be a 
lunatic upon a commission of inquiry in the nature of a writ ds lunaiieo 
inqmrendo** 
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The expression " person of unsound mind" shall mean any person not an infant^ 
who, not having been found to be a lunatic, shall be incapable from infirmitj 
of mind to manaee his own affairs. 
Supreme CJourt 3. When any lunatic or person of unsound mind shall be seised or possessed of anj 
e^t^oMunfttic l^^^ds upon any trust ot by way of mortgage, it shall be lawful for the Supreme Court 
trustees and to make an order that such lands be rested in such person or persons in such manner 
mor^agees— and for such estate as he shall direct ; and the order shall have the same effect as if the 
trustee or mortgagee had been sane, and had duly executed a conreyanoe or assignment 
of the lands in the same manner for the same estate. (^) 
Sn^^T"^**^ ^' ^^^^^ *^y lunatic or person of unsound mind shall be entitled to any contingent 
right0c?luDatio i^l^t in any lands, upon any trust or by way of mortgage, it shall be lawful for the 
trustees and Supreme Court to make an order wholly releasing such hmds from such contingent 
mortgagees. right, or disposing of the same to. such person or persons as the said Court shall direct ; 
and the order shall have the same effect as if the trustee or mortgagee had been sane, 
and had duly executed a deed so releasing or disposing of the contingent right, 
tai^^tock of ^* ^^®" ^^y liiJMitic or person of unsound mmd shall be solely entitled to any stock 
lunatic trustees ^^ ^ ^°J chose in action upon any trust or by way of mortgage, it shall be lawful for 
and mortgagees, the Supreme Court to make an order resting in any person or persons the right to 
transfer such stock, or to reoeire the dividends or income thereof, or to sue for and 
recover such chose in action or any interest in respect thereof ; and when any person or 
persons shall be entitled jointly with any lunatic or person of unsound mind to any 
stock or chose in action upon any trust or by way of mortgage, it shall be lawful for the 
said Court to make an order vesting the right to transfer such stock, or to receive the 
dividends or income thereof, or to sue ror and recover such chose in action or any 
interest in respect thereof either in such person or persons so jointly entitled as aforesaia, 
or in such last-mentioned person or persons, together with any otlier person or persons 
the said Court may appoint. 
Power to transfer 6. When any stock shall be standing in the name of any deceased person wliose 
jtodk of deceased pergonal representative is a lunatic or person of unsound mind, or wlienany choee in 
action shall be vested in any lunatic or person of unsound mind as the personal repre- 
sentative of a deceased person, it shoU be lawful for the Supreme Court to make an 
order vesting the right to transfer such stock, or to receive the dividends or income 
thereof, or to sue for and recover such chose in action or any interest in respect thereof, 
in any person or persons ho may appoint. 
Court may con- 7. where any infant shall be seised or possessed of any lands upon any trust or by 
j^J^^J^J^JJj^ way of mortgage, it shall be lawful for the Supreme Court to make im order vesting 
and mortgagees, such lands in such person or persons in suon manner and for such estate as the said 
Court sludl direct, and the order shall have the same effect as if the infant trustee or 
mortgagee had been twenty-one years of ago, and had duly executed a conveyance or 
assignment of the lands in the same manner for the same estate. (^) 
Ck>ntingent 8. Where any infant shall be entitled to any contingent right in any lands upon any 

SuBteM^aS?"* trust or by way of mortgage, it shall be lawful for the Supreme Court to make an order 
mortgagees. wholly releasing such lands from such contingent right or disposing of the same to 
such person or persons as the said Court shall direct ; and the order shall liave the same 
effect as if the infant had been twenty-one years of age ; and had duly executed a deed 
BO releasing or disposing of the contingent right. 
Ck>urt may con- 9. Wlien any person solely seised or possessed of any lands upon any trust shall be 
^^nistee***? ?' ^^^ ^^ ^^® junscuction of the Supreme Court, or cannot be found, it shall be lawful for 
the jurisdiction ^^^ ^^ Court to make an order vesting such lands in such person or persons in such 
of the Court manner and for such estate as the saia Court shall direct ; and the order shall have 
the same effect as if the trustee had duly executed a conveyance or assignment of the 
lands in the same manner and for the same estate. ('') 
Court may make 10. When any persou or persons shall be seised or possessed of any lands jointly 
order in cases ^t^ a person out of the jurisdiction of the Supreme Court, or who cannot be found, it 
l^B^iSod'S^ shall be lawful for the said Court to make an order vesting the lands in the person or 
lands Jointly persons so jointly seised or possessed, or in such last-mentioned person or persons 
"With Pftrti€« together with any other person or persons, in such manner and for such estate as the 
Son of ^CourtT "**^ Court shall direct ; and the omer shall have the same effect as if ^e trustee out of 
Ita the jurisdiction, or who cannot be found, had duly executed a conveyance or assignment 

of the lands in the same manner for the same estate. 
Contingent H. When any person solely entitled to a contingent right in any lands upon any trust 

r^^ts of trus- ^y^aXL be out of the jurisdiction of the Supreme Court, or cannot be found, it shall b^ 

(^) See a case where a vesting order was made by the Primary Judge, the vendor's 
heir-at-law being an infant. JRe John Cahill, 1, S.C.R., Eq. 26. 

(^) This section appears to have been applied in granting (subject however to the 
Queen's rights and prerogatives) an order under which a pastoral lease was vested in 
the purchfMer from the Crown Lessee in whose name the lease had issued after the 
purcliase. Sx parte Bickettony 12, S.C.B., £q. 1. 
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Uwful for the said Court to make an order wholly releasing such lands from saoh con- 
tingent right, or disposing of the same to such person or persons as the said Court shall 
dii«ct ; and the order shall hare the same effect as if the trustee had duly executed a 
conreyance so releasing or disposing of the contingent right. 

12. When any person jointly entitled with any other person or persons to a contingent Cwirt may make 
right in any lands u^n any trust shall be out of the jurisdiction of the Supreme Court, SSSSe potkS 
or cannot be found, it shall be lawful for the said Court to make an order disposing of are Jointly 

the contingent right of the person out of the jurisdiction or who cannot be found, to entitled with 
the person or persons so jointly entitled as aforesaid, or to such last-mentioned person jJ^^JSon^of 
or persons, together with any other person or persons ; and the order shall have the same the Ck>urt to a 
effect as if the trustee out of the jurisdiction, or who cannot be found, had duly executed contingent right 
a conTeyance so releasing or disposing of the contingent right. *° lands. 

13. Where there shall have been two or more persons jomtly seised or possessed of When it is nn- 
any lands upon any trust, and it shall be uncertam which of such trustees was the sur- ^J^ S^^oe? 
▼iror it shall be lawful for the Supreme Court to make an order Testing such lands in was the survivor, 
such person or persons in such manner and for such estate as the said Court shall direct ; 

and the order shall hare the same effect as if the surviyor of such trustees had duly 
executed a conreyance or assignment of the lands in the same manner for the sdme 
estate. 

14. Where any one or more person or persons shall hare been seised or possessed of When It is ma- 
any lands upon any trust, and it shall not be known, as to the trustee last known to have SJI'^^troJ^ 
been seised or possessed, whether he be living or dead, it shall be lawful for the Supreme be living or dead. 
Court to make an order resting such lands in such person or persons in such manner and 

for such estate as the said Court shall direct ; and the order snail have the same effect as 
if the last trustee had duly executed a conveyance or assignment of the lands in the 
same manner for the same estate. 

15. When any person seised of any lands upon any trust shall hare died intestate as When trustee 
to such lands without an heir, or shall haye died and it shall not be known who is his J^ without an 
heir or devisee, it shall be lawful for the Supreme Court to make an order vesting such 

lands in such person or persons in such manner and for such estate as the said Court 
shall direct ; and the order shall have the same effect as if the heir or devisee of such 
trustee had duly executed a conveyance of the lands in the same manner for the same 
estate. 

16. When any lands are subject to a contingent right in an unborn person or class Contingent right 
of unborn persons who upon coming into existence would in respect thereof become Jfu^teel*™ 
seised or possessed of such lands upon any trust, it shall be lavrxul for the Supreme 

Court to make an order which shall wholly release and discharge such lands from such 
contingent right in such unborn person or class of unborn persons, or to make an order 
which shall vest in any person or persons the estate or estates which such unborn per- 
sons or class of unborn persons would, upon coming into existence, be seisoa or 
possessed of in such lands. 

[17 and 18 sections repealed by 17 Vic. No. 4, s. 2. See post."] 

19. When any person to whom any lands have been conveyed by way of mortgage Power to convey 
shall have died without having entered into the possession or into the receipt of the *° ?^S^25 
rents and profits thereof, and the money due in respect of such mortgage shall have °****^o*»®®' 
been paid to a person entitled to receive the same, or such last-mention^ person shall 
consent to an order for the re-conveyance of such lands, then in any of the following 
cases it shall be lawful for the Supreme Court to make an order vesting such lands in 
such person or persons, in such manner and for such estate as the said Court shall 
direct ; that is to say — 

When an heir or devisee of such mortgagee shall be out of the jurisdiction of the 

Supreme Court or cannot be found. 
When an heir or devisee of such mortgagee shall, upon a demand by a person 
entitled to require a conveyance 01 such lands, or a duly authorized agent of 
such last-mentioned person, have stated in writing that he will not convoy the 
same, or shall not convey the same for the space of twenty-eight days next 
after a proper deed for conveying such lands wall have been tendered to him 
by A person entitled, as aforesaid, or a duly authorized agent of such last- 
mentioned person. 
When it shall be uncertain which of several devisees of such mortgagee was the 

survivor. 
When it shall be imcertain as to the survivor of several devisees of such mortgagee, 

or as to the heir of such mortgagee, whether he be living or dead. 
When such mortgagee shall have died intestate as to such hthds, and without an 
heir, or shall have died and it shall not be known who is his heir or devisee. 
And the order of the said Court made in any one of the foregoing cases shall have the 
same effect as if the heir or devisee or surviving devisee, as tne case may be, had duly 
executed a conveyance or assignment of the lan<& in the same manner and for the same 
estate. 
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20. In erery caae where tlie Supreme Court shall, under the proyisions of this Ael^ 
be enabled to make an order, harmK the effect of a conveyBnoe or asngmnent of waxy 
I^nds, or having the effect of a release or disposition of the contingent rieht of an/ 
person bom or unborn, it shall also be lawful for the said Court, should it be deemed 
more couTcnient, to make an order appointing a person to conyej or assign such lands, 
or release or dispose of such contingent right ; and the conyejance, or assignment, or 
release or disposition, of the person so appointed, shall, when in conformity with the 
terms of the order bj which he is appointed, haye the same effeet, in eonyeying or 
assigning the lands, or releasing or disposing of the contingent right, as an order of the 
said Court, would in the particular case have had imder the provisions of this Act ; and 
in every case where the Supreme Court shall, under the provisions ol this Act, be 
enablea to make an order vesting in any person or persons the rig^t to transfer any 
stock transferable in the books of any company or society established or to be established, 
it shall also be lawful for the said Court, if it be deemed more convenient, to make an 
order directing any officer of such company or socie^, at once to traasisr or join in 
transferring the stock to the person or persons to be named in the order ; and this Adb 
shall be a full and complete indemnity atnd diseharge to all companies or soetetiet ; and 
their officers and servants, for all: acts done or permitted to be done pursuant thereto. 

21. When any person or persons shall be jointly entitled with any perbon out of the 
jurisdiction of the Supreme Court, or who cannot be found, or concerning whom it shall 
be uncertain whether he be Uving or dead, to any stock or chose in aietion upon aaj 
trust, it shall be lawful for the said Court to make an order vesting the right to transfer 
such stock, or to receive the dividends or income thereof, or to sue for or recover sueh 
chose in action, or any interest in respect thereof, either in such person or persons so 
jointly entitled aa aforesaid, or in such last-mentioned person or persons together with 
any person or persons the said Court may appoint ; and when any sole trustee of anj 
stock or chose m action shall be out of the jurisdiction of the said Court, or cannot be 
found, or it shall be uncertain whether he be living or dead, it shall be lawful for the 
said Court to make an order vesting the right to transfer such stock, or to receive the 
dividends or income thereof, or to sue for and recover such chose in action, or any 
interest in respect thereof, in any person or persons the said Court may appoint. 

22. Where any sole trustee of any stock or chose in action shall neglect or refuse to 
transfer such stock, or to receive the dividends or income thereof, or to sue for or 
recover such chose in action, or any interest in respect thereof, according to the direction 
of the person absolutely entitled thereto, for the space of twenty-eight days next after 
a request in writing for that purpose shall have been made to him by the person 
absolutely entitled thereto, it shall be lawful for the Supreme Court to make an order 
vesting the sole right to transfer such stock, or to receive the dividends or inccmie thereof 
or to sue for and recover such chose in action, or any interest in respect thereof, in sui^ 
person or persons as the said Court may appoint. 

23. Where any one of tlie trustees of any stock or chose in action shc^ neglect or 
refuse to transfer such stock, or to receive the dividends or incomes thereof, or to sue 
for or recover such chose in action, according to the directions of the person absolutely 
entitled thereto, for the space of twenty-eight days next after the request in writing f<»r 
that purpose shall have been made to him or her by such person, it shall be lawful for the 
Supreme Court to make an order vesting the right to transfer such stock, or to reoeive the 
dividends or income thereof, or to sue for and recover such chose in action, in the other 
trustee or trustees of the said stock or chose in action, or in any person or persons whom 
the said Court may appoint jointly with such other trustee or trustees. 

24. When any stocK shall be standing in the sole name of a deceased person, and his 
or her personal representatives shall be out of the jurisdiction of the Supreme Court, or 
cannot DC found, or it shall be uncertain whether such personal representative be living 
or dead, or such personal representative shall neglect or refuse to transfer such stock, or 
receive the dividends or income thereof, according to the direction of the person 
absolutely entitled thereto, for the space of twentv-eight days next after a request in 
writins for that purpose shall have been made to him by the person entitled as aforesaid, 
it shall be lawful for the said Court to make an order vesting the right to transfer such 
stock, or to receive the dividends or income thereof, in any person or persons whom the 
said Court may appoint. 

25. Wliere any order shall have been made under any of the provisions of this Act 
vesting the rieht to any stock in any person or persons appointed by the Supreme Court, 
such legal right shall vest accordingly, and thereupon the person or persons so appointed 
are hereby authorized and empowered to execute all deeds and powers of attorney, and 
to perform all acts relating to the transfer of such stock into his or their own name or 
names or otherwise, or relating to the receipt of the dividends thereof, to the extent and 
in conformity with the terms of such order ; and all companies and associations whatever, 
and all persons, shall be equally bound and compellable to comply with the requisitions 
of such person or persons, so appointed as aforesaid, to the extent and in conformity with 
the provision of such order as such companies, associations, or persons would have ' 
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bound and compellable to complj with the requisitions of the person in whose place 
such appointment shall have been made, and shall be equally indemnified in complying 
with the requisition of such person or persons so appointed as they would have been 
indemnified in complying with the requisition of the person in wliose place such 
appointment shall have been made ; and after notice in writing of any such order of the 
■aid Court concerning any stock shall have been given, it shall not be lawful for any 
company or association whatever, or any person having received such notice, to act upon 
the requisition of the person in whose place an appointment shall have been made in 
any matter whatever relating to the transfer of such stock or the payment of the 
dividends or produce thereof. 

26. Where any order shall have been made under the provisions of this Act, by the Effect of an order 
Supreme Court vesting the legal right to sue for or i^eoover any chose in action or any ^•J'^ ^^^ 
interest in respect thereof in any person or persons, such legal right shall vest accordingly, {JJJJS,^ *** 
and thereupon it shall be lawful for the person or persons so appointed to carry dn, 
commence and prosecute in his or their own name or names, any action, suit, or other 
proceeding at law or in equity for the recovery of such chose in action, in the same 

manner in all respects as the person in whose place an appointment shall have been made 
could have sued for or recovered such chose in action. 

27. .When a decree shall have been made by the Supreme Court directing the sale of When a decree is 
any lands for the payment of the debts of a deceased person, every person seised or JUJftrtSS/?^^ **' 
possessed of such lands, or entitled to a contingent right therein, as heir, or under the will payment ol**' 
of such deceased debtor, shall be deemed to be so seised or possessed or entitled, as the debts. 

case may be, upon a trust within the meaning of this Act ; and the said Court is hereby 
empowered to make an order wholly discharging the contingent right, under the will of 
such deceased debtor, of any unborn person. 

28. Where any decree shall be made by the Supreme Court for the speoifio perform- ^^^.J^®*^**'* 
anoe of a oontract concerning any lands, or for tlie partition or exchange of any lands, or trusteoeofTi^s 
generally when any decree shall be made for the conveyance or assignment of any lands, comprised In any 
either in cases arising out of the doctrine of election or otherwise, it shall be lawful for «»**» »"»<* »■ ^ 
the said Court to declare that any of the parties to the said suit wlierein such decree is SjJ^J^IJSSi^ro. 
made aw trustees of such lands or any part thereof, witliin the meaning of tliis Act, or 

to declare concerning the interests of unborn persons wlio might claim under any party 
to the said suit, or under the will or voluntary settlement of any person deceased who 
was during liis lifetime a party to the contract or transactions concerning which such 
decree is made, that such interests of unborn persons are the interests of persons who 
upon comuig into existence would be trustees within the meaning of this Act, and there- 
upon it shall be lawful for the said Court to make such order or orders as to the 
estates, rights, and interests of *suc1i persons, born or unborn, as the said Court might 
under the provisions of this Act nmke concerning the estates, rights, and interests of 
trustc|£8 born or unborn. 

29. ^t shall be lawful for the Supreme Court to make declarations and give directions Power to mske 
concerning the manner in which the right to any stock or chose in action vested under 2l?*5S*2*to**^ 
the provisions of this Act shall be exercised ; and thereupon the person or persons in tnui2^ stock 
whom such right shall be vested shall be compellable to obey such directions and to be exercised, 
declarations by the same process as that by wmch other orders under this Act are 

enforced. 

80. Whenever it shall be expedient to appoint a new trustee or new trustees, and it Power to Court 
shall be found inexpedient, difficult, or impracticable so to do vnthout the assistance of J^SJiJunff^ew 
the Supreme Court, it shall be lawful for the said Court to make an order appointing a ^^eeik 
new trustee or new trustees, either in substitution for or in addition to any existing 
trustee or trustees. ^^ new trustees 

31. The person or persons who, upon the making of such order as last aforesaid, shall i^ ly^ve the 
be trustee or trustees, shall have all the same rights and powers as he or they would powers of true- 
have hod if appointed by decree in a suit duly instituted. ^^d******^*?!^!*. 

32. It shall be lawful for the said Court upon making any order for appointing a new p^^'^ Court 
trustee or now trustees, either by the same or by any subsequent order, to direct that any to vest Uuds in 
lands subject to the trust shall vest in the person or persons who upon the appointment **«w tmsteos. 
shall be the trustee or trustees, for such estate as the Court shall direct ; and such order 

shall have the same effect as if the person or persons who before such order were the 
trustee or trustees (if any) had duly executed all proper conveyances and assignments 
of such lands for such estate. 

33. It shall be lawful for the said Court upon making any order for appointing a new Power to Court 
trustee or new trustees, cither by the same or by any subsequent order, to vest the right J? J^^j jj^ ^ 
to call for a transfer of any stock subject to the trust, or to receive th& dividends or qq^ trustees, 
income thereof, or to sue for or recover any chose in action, subiect to the trust, or any 

interest in respect thereof, in the person or persons who upon tne appointment shall be 
the trustee or trustees. 

34. Any such appointment by the Court of new trustees, and any such oonveyance, Old trustees not 
Msignment^ or transfer as aforesaid, shall operate no further or otherwise as a discharge ^^^^f*^ 



i6o 



TRUSTEES. 



Who may apply. 



Power to go' 
before the 
Master hi the 
first histanoe. 



Power to petiti(Hi 
the Court 



Power to present 
petition in the 
first instance. 



What may be 
done upon 
petition. 



to anj former or continuing trustee than an appointment of new trustees under any 
power for that purpose contained in any instrument would have done. 

85. That an order under any of the hereinbefore contained provisions, for the appoint- 
ment of a new trustee or trustees, or concerning any hinds, stock, or chose in action 
subject to a trust, may be made upon the apphcation of any person beneficially interested 
in such lands, stock, or chose in action, 'W'hether under disability or not, or upon tlie 
application of any person duly appointed as a trustee thereof, ancl that an order under 
any of the provisions hereinbefore contained concerning any lands, stock, or chose in 
action subject to a mortgage, may be made on the 'application of any person beneficially 
interested in the equity of redemption, whether under disability or not, or of any peirsoa 
interested in the moneys secured oy such mortgage. 

dC. When any person shall deem himself entitled to an order under any of the pro- 
visions hereinbefore contained, from the said Court, it shall be lawful for liim to exhibit 
before the Master in Equity of the said Court a statement of the facts whereon such 
order is sought to be obtamed, and adduce evidence in support thereof ; and if such 
evidence shiufl be satisfactory to the said Master, he shall, at the request of the person 
adducing such evidence, give a certificate under his hand of the several material facts 
found by him to be true, and of his opinion that such a person is entitled to an order in 
the form set forth in such certificate. 

37. Any person who shall have obtained such certificate may apply by motion to the 
Supreme Court, for an order to the effect set forth in such certificate, or for such other 
as such person may deem himself entitled to upon the facta found by the Master. 

38. Any person or persons entitled in manner aforesaid to apply for an order from 
the said Court may, should he so think fit, present a'petition in the first instance to tho 
said Court for such order as he may deem himself entitled to, and may dve evidence by 
aflidavit or otherwise in support of such petition before the said Court, ana may serve such 
person or persons with notice of such petition as he may deem entitled to service thereof. 

39. Upon the hearing of any such motion or petition, it shall be lawful for the said 
Court, sliould it be deemed necessary, to direct a reference to the Master in Equity of the 
Court to inquire into any facts which require such an investigation, or it shall be lawful 
for the said Court to direct such motion or petition to stand over, to enable the peti- 
tioner or petitioners to adduce evidence or further evidence before the said Court, or to 
enable notice or any further notice of such motion or petition to be served upon any 
person or persons. 

40. Upon the hearing of any such motion or petition, whether any certificate or 
report from the Master uiall have been obtained or not, it shall be lawful for the Court 
to dismiss such motion or petition with or without eosts/ or to make an order thereupon 
in conformity with the provisions of this Act. 

41. Whensoever in any cause or matter, either by the evidence adduced therein, or by 
the admissions of the parties, or by a report of the Master, the facts necessary for an 
order under this Act shall appear to such Court to be sufficiently proved, it shall bo 
lawful for the Court, either upon the hearing of the said cause or of any petition or 
motion in the said cause or matt^^r, to make such order under this Act. 

42. Whenever any order shall be made under this Act for the purpose of convoying 
or assigning any lands, or for the purpose of releasing or disposing of any contingent 

aHmtionsto be "8^**» ^^^ *^°^ order shall be founded on an allegation of the personal incapacity of a 

conSusive evi- trustee or mortgagee, or on an allegation that a trustee or the heir or devisee of a mort- 

dence of the gagee is out of the jurisdiction of the Supreme Court or cannot be foimd, or that it is 

Sa^muS^*****^ imcertain which of several trustees, or which of several devisees of a mortgagee, was the 

tions. ***" survivor, or whether the last trustee, or the heir or last surviving devisee of a mortgagee, 

be living or dead, or on an allegation that any trustee or mortgagee has died intestate 

without an heir, or has died and it is not known who is his heir or devisee, then in any such 

cases the fact that the Court has made an order upon such an allegation shall be conclusive 

evidence of the matter so alleged in any Court of law or equity upon any question as 

to the legal validity of the order : Provided always that nothing herein contained shall 

prevent the Court directing a re-conveyance or re-assignment of any lands conveyed or 

assigned by any order under this Act, or a re-disposition of any contingent right 

conveyed or disposed of by such order ; and it shall be lawful for the said Court to 

direct any of the parties to any suit concerning such lands or contingent right to pay 

any costs occasioned by the -order under this Act, when the same shall appear to have 

been improperly obtained. 

43. It shall be lawful for the Supreme Court to exercise the powers herein conferred 
for the purpose of vesting any lands, stock, or chose in action in the trustee or trustees 
of any cnanty or society over which charity or society the said Court would have 
jurisoiction upon suit duly instituted, whether such trustee or trustees shall have been 
duly appointed by any power contained in any deed or instrument, or by the decree of 
the said Court, or by order made upon a petition to tlie said Court under any Act 
authorizing the said Court to make an order to that effect in a summaiy way upon 
petition. 
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44. No lands, stock, or cbose in action rested in any person upon any tnuft or by ^^^JJ^^^jJ 
way of mortgage, or any profits thereof, shall escheat or be forfeited to Her Majesty by SJ3^5urt or 
reason of the attainder or conriction for any offence of such trustee or mortgagee, but martgaxce. 
shall remain in such trustee or mortgaffee, or sunriTe to his or her oo-trustee, or descend 

or rest in his or her representatiye, as if no such attainder or conviction had taken place. 

45. Kothing contained in this Act shall prerent the escheat or forfeiture of any lands Act not to pre- 
or personal estate Tested in any such trustee or mortgagee, so far as relates to any J^^ie^mot ^ 
beneficial interest therein of any such trustee or mortgagee, but such lands or personal beneficial 
estate, so far as relates to any such beneficial interest, shall be recoTerable in tne same interest 
manner as if this Act had not passed. 

46. Where any infant or person of unsound mind shall be entitled to any money Money of infants 
payable in discharge of any lands, stock, or chose in action copreyed, assigned, or trans- *^ ^^^S^^^t^ 
ferred under this Act, it shall be lawful for the person by whom such money is payable ^^^ toto 

to pay the same into any of the banks establishea in this Colony by Acts of Coimcil, in Court 
the name and with the privity of the Master in Equity of the Supreme Court, in trust 
in any cause then depending concerning such money, or, if there shall be 'no such cause, 
to the credit of such infant or person of unsound mind, subject to the order or disposi- 
tion of the said Court ; and it shall be lawful for the said Court, upon petition in a 
summary way, to order any money so paid to be invested in such manner as the said 
Court shall think fit, and to order payment or distribution thereof, or payment of the 
dividends or interest thereof, as to the said Court shall seem reasonable ; and every 
cashier of any bank who shall receive any such money is hereby required to give to the 
person paying the same a receipt for such money, and such receipt shall be an effectual 
dis(^r|c for the money therein respectively expressed to have been received. 

47. Where in any suit commenced, or to be commenced, in the Supreme Court it Onirt may make 
shall be made to appear to the Court by aifidavit that diligent search and inquiry has ^^°^^ ^ ***• 
been made after any person made a defendant by name, or by desi^ation if his name JnafluS ^ * 

be unknown, who b only a trustee, and that he cannot be fonnd, it shall be lawful for 
the said Court to hear and determine such cause, and to make such absolute decree 
therein against every person who shall appear to them to be only a trustee, and not 
otherwise concerned in interest in the matter in question, in such and in the same 
manner as if such trustee had been duly served with the process of the Court, and had 
appeared and filed his answer thereto, and had also appeared by his counsel and solicitor 
at the hearing of such cause : Provided always, that no such decree shall bind; affect, 
or in anywise prejudice any person against whom the same shall be made, without 
service of process upon him, as aforesaid, his heirs, executors, or administrators, for or 
in respect of any estate, right, or interest which such person shall have at the time of 
making such decree for his own use or benefit, or otherwise than as a trustee as 
aforesaid. 

48. When any person shall, under the provisions of this Act, apply to the Master in Powers of the 
Equity of the Supreme Court, in the first mstance, and adduce evidence, for the purpose M****""* 

of obtaining the certificat-e of such Master, as a foundation for an order of the said 
Court, it sliall be lawful for the said Master to order service of such application upon 
any person, or to dismiss such application, and to direct that the costs of any person 
consequent thereon shall bo paid by the person making the same ; and all orders of the 
Master under this Act shall be enforced by the same process as' orders of the Court 
made in any suit against a party thereto. 

49. The Supreme Court may order the costs and expeuses of and relating to the Costs may be 
petitions, orders, directions, conveyances, assignments, and transfers to be made in JJ^j?^* ^ ^* 
pursuance of this Act, or any of them to be paid and raised out of or from the lands 

or personal estate, or the rents or produce thereof, in respect of which the same 
respectively sliall be made, or in such manner as the said Court shall think proper. 

50. Upon any petition being presented under this Act to the Supreme Court con- Commission con- 
coming a person of unsound mind, it shall be lawful for the said Court of Equity, ^T^S^JJJjnd 
should it so think fit, to direct that a commission in the nature of a writ de lunatico ^ 
inquirendo shall issue concerning such person, and to postpone making any order upon 

such petition until a return shall have been made to such commission. 

61. Upon any petition under this Act being presented to the Supreme Court it shall Suit may be 
be lawful for the said Court to postpone making any order upon such petition until the ^**''®^^***^ 
right of the petitioner or petitioners shall have been dedar^ in a suit duly instituted 

for that purpose. 

62. Whenever the person entitled to receive payment of any money secured by F^idlitaUng ex- 
mortgage uponUand shall indorse upon the deed of mortgage an acknowledgment under tingniahment of 
his hand, attested by one witness, of the payment of the mortgage debt in full, or of >no''Mf*fi^ 
any less sum in satisfaction thereof, such indorsement shall (upon registration thereof 

in the manner provided by law for the registration of other instruments affecting land) 
operate as a discharge of the mortgage debt, and a reconveyance of all and singmar the 

L 
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hereditaments comprised in such mortgage to the person or persons yrho shall at the 

time of such payment be entitled to the equitj of redemption thereof according to 

his and their respective interests therein. {*^) 

IWUitating 53. WhencTer a person entitled to recoire payment of anj mortgage debt, or of anj 

")lPi!biieSor P^^'^on thereof, shidl be out of the jurisdiction of the Supreme Court, or cannot be 



unknownmoiv' ^ound within this Colony, or is unknown, or it shall bo unoertaiir who is so entitled, it 

SSffsea shall be lawful for the said Court upon petition for that purpose by the person entitled 

to redeem the mortgaged premises, to direct the amount of such mortgage debt, or of 

such portion as aforesaid to be paid into Court for the use of such person or persons 

as may thereafter claim the same, and establish his or their right thereto ; and upon 

such payment into Court a certificate under the hand and seal of the Master in Equity 

that such payment was allowed and has been made shall, on registration thereof as 

aforesaid, operate in the same manner as an indorsement upon the mortgage deed by 

the person entitled as aforesaid and registered as aforesaid under the provisioni 

hereinbefore contained respectively : Provided that before any such payment into Court 

shall be allowed, the amount of the debt or of such portion thereof as aforesaid shall 

be ascertained in such manner as the said Court or Judge may think fit, and that in 

respect of any amount not paid into Court, and which may eventually be shown by the 

person or persons claiming the same to have been in fact due or payable over and 

above the amount paid into Court, the same shall continue to be a oobt due upon the 

mortgage upon the land, anything in this section to the contrary notwithstanding. 

h° ^*m5 ™*<** 64, Upon petition by the person or persons claiming to be eiititled to the money so 

proof of *ri^ P*^^ '^^^ Court, and on proof of his or their right thereto, the said Court shall order 

Court may order the said money to be paid to the said person or persons according to his or their right 

°»^J«yJ^^ or interest to and in the same : Provided that no such money shall be paid to the said 

EeprowdiSio person or persons under such order, until it shall be shown by the admission of the 

that all deeds parties concerned, or otherwise, to the satisfaction of the Master in Eqiiity of the said 

have been Court, that the deed or instrument of mortgage and all the title-d<idB which were 

mnonormlnont ^^li^oi^ by the mortgagor to the mortgagee on executing the same, or in connection 

entitled v^^. therewith, have been deSvered up to the person or persons by whom the said money 

was so paid into Court, or to his or their executors, administrators, or assigns. (*) 
JSl?bV?rdi?r"S^ 55. It shall be lawful for the said Master in Equity, by the order of the Primary 
Primary Judge Judge in Equity of the said Court, to be made without any formal request by motion, 
or ot the Court petition, or otherwise, to invest the money so paid into Court in the purchase of debcn- 
wad?iito*<Siirt^ ^^''®* ®^ other negotiable securities granted by the (Jovemment of this Colony, in 
InGovemment respect of debts contracted by the saia Qovernment. 

securities. 66. The jurisdiction and powers by this Act conferred and vested in the Supreme 

Jurisdiction and Court shall and may be exercised and discharged by the Primary Judge thereof in 
powers given by Equity, or by one other Judge acting as such in his absence or during liis illness, m 
exerd»wn)y *^® same manner as the ordinary equitable jurisdiction and powers of the Supreme 
Primary Judge Court are now exercised and discharged, and subject in like manner to appeal, rehear- 
subject to appoU, ing^ and review. 

**^ 67. In citing this Act in other Acts of Council and in legal instruments, •'J^^ ,^ 

Short title. leffiX proceedings, it shall be sufficient to use the expression " The Trustee Act, 1852." 

Commencement 58. This Act shall come into operation on the first day of September, one thousand 
of Act. ^g]j|. hundred and fifty-two. 

17 Vic. No. 4. An Act to extend the Provisions of the "Trustee Act of 

1852." [4th July, 1853.] 

™^Silf2S^ WHBBSAa it is expedient to extend the provisions of the Trustee Act of 1852 : Be it 
Order for vesting therefore enacted by His Excellency the Governor of New South Wales, by and with 
the estate in lieu the advioe and consent of the Legislative Council thereof, as follows : — 
s'lSSJ^t^SSe^^ 1. When any Decree or Order shall have been made by the Supreme Court directn^ 
suitsneradeoroe ^^^ ^^ of any lands for any purpose whatever, evei^ person seised or possessed of^. 
or order for sale, land, or entitled to a oontingent right therein, bemg a party to the suit or proceeding 
in which such Decree or Order shall have been made, and bound thereby, or oeinj 
otherwise bound by such Decree or Order, shall be deemed to be so seised or possessed 

(•) See sec. 24 of Titles to Land Act, 22 Vic. No. 1. . . 

(*o) In Rovse and another v. Nixon, 4, S. C. R., p. 345, it was held that this swtion 
appUes only to the case of mortgagor and mortgagee, when the former pays off tne 
latter's mortgage,— jper Stephen, O.J. : "The 62nd section is apphcable only to ^'^ JJ 
which the registration of the mortgagee's receipt can operate as a discharge of the de 
as well as a reconveyance to the person entitled to the equity of redemption." 

(This section appears to have l^n framed aft-er the provisions of the Englisli ^}*?^°f 
Societies* Acts ; it is not to bo found in the English Trustee Acts from which this A« 
was adopted.) 
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or entitled (as the case may be) upon a Trust frlthin the meaning of the said Trustee 
Act of 1832 ; and in ererj such case it shall be lawful for the said Supreme Court, if 
the said Court shall think it expedient for the purpose of carrying such sale into effect, 
to make an Order resting such lands or any part thereof, for such estate as the Court 
shall think fit, either in any purchaser or in such other person as the Court shall direct ; 
and every such Order shall have the same effect as if such person so seised or possessed 
or entitled had been free from all disability, and had duly executed all proper con- 
f eyances and assignments of such lands for such estate. 

2. Sections seventeen and eighteen of the said Trustee Act of 1852 are hereby Power to make 
repealed ; and in every case where any person is or shall be jointly or solely seised or vestiM*Uie(Ltato 

Sossessed of any lands or entitled to a contingent nght therein upon any Trust, and a on refusal or 
emand shall have been made upon such Trustee by a person entitled to require a con- neglect of a Trus- 
veyance or assignment of such lands, or a duly authorized agent of such last- mentioned r^i^l^^^^^ 
person, requiring such Trustee to convey or assign the same, or to release such contin- 
gent right, it shall be lawful for the said Supreme Court, if the said Court shall be * 
satisfied that such Trustee has wilfully refused or neglected to convey or assign the 
said lands for the space of twenty-eight days after such . demand, to make an Order 
resting such lands in such }>erson, m such manner and for such estate as the Court shall 
direct, or releasing such contingent right in such manner as the Court shall direct } 
and the said Order shall have the same effect as if the Trustee had duly executed a 
conveyance or assignment of the lands, or a release of such right, in the same manner 
and for the same estate. 

3. When any infant shaU bo solely entitled to any stock upon any Trust, it shall be ^^^^S***}"*^?. 
lawful for the Suprenie Coxirt to make an Order vesting in any person or persons the JfiSSrorro^ 
right to transfer such stock, or to receive the dividends or income thereof ; and when ceiptof dividends 
any infant shall be entitled jointly with any other person or persons to any stock upon of stock in name 
any Trust, it shall be lawful for the said Court to make an Order vesting the right to JraJJJJ^*"* 
transfer such stock, or to receive the dividends or income thereof, either in the person 

or persons jointly entitled with the infant, or in him or them together with any other 
person or persons the said Court may appoint. 

4. Where any person shall neglect or refuse to transfer any stock or to receive the 2?,J5^'^SJJ!P m 
dividends or income thereof, or to sue for or recover any chose in action, or any interest 23 daj^Order **' 
in respect thereof, for the space of twenty-eight days next after an Order of the Supreme maybe made 
Court for that purpose shall have been served upon him, it shall be lawful for the said IJf*^ "J*^* ^? 
Court to make an Order vesting all the risht of such person to transfer such stock, or pSSSasthe 

to receive t^e dividends or income thereoi, or to sue for and recover such chose in Court shall 
action, or any interest in respect thereof, in such person or persons as the said Court appoint, 
may appoint. 
6. Wien any stock shall be standing in the sole name of a deceased person, and his ^ Mke negrleot 

Scrsonal representative shall refuse or neglect to transfer such stock or receive the g^JS^oiSer 
ividcnds or income thereof for the space of twenty-eight days next after an Order of may be madei 
the Supreme Court for that purpose shall have been served upon him, it shall be lawful 
for the said Court to make an Order vesting the right to transfer such stock, or to 
receive the dividends or income thereof, in any person or persons whom the said Court 
may appoint. 

6. When any Order being or purporting to be under this Act, or under the Trustee Companies and 
Act of 1852, shall be made by the Supreme Court, resting the right to any stock, or^^^**^"^*** 
resting the right to transfer any stock, or resting the right to call for the transfer of such orders, 
any stock, in any person or persons, in erery such Case the legal right to transfer such 

stock shall rest accordingly ; and the person or persons so appointed shall be authorized 
and empowered to execute all deeds and powers of attorney, and to perform all acts 
relating to the transfer of such stock into his or their own name or names, or otherwise, 
to the extent and in conformity with the terms of the Order ; and all Companies and 
Associations whaterer, and all persons, shall be equally botmd and compellable to 
comply with the requisitions of such person or persons so appointed as aforesaid, to the 
extent 'and in conformity with the terms of such Order, as such Companies, Associa- 
tions, or persons would hare been bound and compellable to comply with the requisitions 
of the person in whose place such appointment shall hare been made. 

7. Erery Order made or to be made, being or purporting to be made under this Act Indemnity to 
or the Trustee Act of 1852, by the Supreme Court, and dmy passed and entered, shall ^^v^J*'^ ** 
be a complete indemnity to all Companies and Associations whatsoerer, and all persons, ^ ^^^'' 
for any act done pursuant thereto ; and it shall not be necessary for such Company or 
Association or person, to inquire concerning the propriety of such Order, or whether 

the said Court had jurisdiction to make the same. 

8. When any person is or shall be jointly or solely seized or possessed of any lands, Power to appoin 
or entitled to anr stock upon any trust, and such person has been or shall be couricted new Jiwtees in 
of felony, it shall be lawful for the Supreme Court, upon proof of such conriction, to convictedol'** 
appoint any person to be a Trustee in the place of snch conrict, and to make an Order felony. 

for resting vach lands, or the right to transfer such stock, And to receire the diridend* 
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or inoome t^er^of , in such person to be to appointed Trustee ; send such Order shall 
hare the same effect as to lands as if the convict Trustee had been free from any 
disability, and had duly executed a conveyance or assignment of his estate and interest 
in the same. 

9. In all cases where it shall be expedient to appoint a new Trustee, and it shall be 
found inexpedient, difficult, or impracticable so to do without the assistance of the 
Supreme Court, it shall be lawful for the said Court to make an Order appointing a 
new Trustee or new Trustees, whether there be any existing Trustee or not at the time 
of making such Order. 

10. In every case in which the Supreme Court has jurisdiction under this Act, or the 
Trustee Act of 1852, to order a conveyance or transfer of land or stock, or to make a 
vesting Order, it shall be lawful for the said Court also to make an Order appointing a 
new Trustee or new Trustees. 

11. This Act shall be read and construed according to the definitions and interpreta- 
tions contained in the second section of the Trustee Act of 1852, and the provisions of 
the said last-mentioned Act (except so far as the same are altered by or inconsistent with 
this Act) shall extend and apply to the cases provided for by this Act, in the same way 
as if this Act had been incorporated with and had formed part of the said Trustee Act 
of 1862. 
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21 Yic. No. 7. An Act for better^ securing Trust Funds and for the relief 

of Trustees. [4th June, 1858.] 

Whbbeas it is expedient to provide means for better securing Trust Funds and for 
relieving Trustees m>m the responsibiUty of administering Trust Funds in cases whore 
they are desirous of beinff so relieved : Be it therefore enacted by the Queen's Most 
Excellent Majesty, by and with the advice and consent of the Legislative Council and 
Legislative Assembly of New South Wales, in Parliament assembled, and by the 
authority of the same, as follows : — 

1. All trustees, executors, administrators, or other persons, having in their hands or 
under their control any moneys belonging to any trust, or the major part of them, on 
filing an affidavit in the Supreme Court, in its Equitable Jurisdiction, shortly describuig 
the instrument creating the trust, according to the best of their knowledge and belief 
may pay such moneys into the hands of the Master in Equity in the matter of the 
particular trust (describing the same by the names of the parties as accurately as may 
be for the purpose of distinguishing it) in trust to attend the orders of the Court ; 
and all such persons having any Government or other stocks or securities in the United 
Kingdom, or in this or any other British Colony, standing, in their names, or in the 
name of any deceased person of whom they are personal representatives, or held by 
them upon any trust, or the major part of them, may transfer or deposit such stocks or 
securities to or in the name of or with the Master in Equiigr with his privity in the 
matter of the particular trust (describing the same as aforesaid) in trust to attend the 
orders of the said Court ; and in every such case a certificate from the Master of the 
fact of the money being so paid in, or of the transfer or deposit of such stocks or 
securities, shall be a sufficient discharge to such persons for the money, stocks, or 
securities so paid, transferred, or deposited. 

2. If upon a Petition presented under this Act it shall appea'T to the Court that 
moneys, stocks, or securities are vested in any persons within the meaning of this Act, 
and tnat the major part of them are desirous (or where there are only two such persons 
that one of them is desirous) of paying, transferring, or depositing the same under the 
provisions of this Act, but that for some reason the concurrence of the other or others 
of them cannot be had, it shall be lavrful for the Court to direct such pavment, transfer, 
or deposit to be made by the major part of them (or by one, as the case may be) 
without tiie concurrence oi the others or other of them ; and where any such moneys, 
stocks, or securities are deposited with any banker, broker, or other depositary, it 
shall be lawful for the Court to make an Order for the payment, transfer, or delivery 
thereof to the major part of such persons as aforesaid, or to one of them, for the 
purpose of being paid, transferred, or deposited to or with the Master, as to the Court 
shall seem meet ; and every payment, transfer, and delivery in pursuance of any such 
Order, shall be as valid as if made on the authority or by the act of all the perspns 
entitled to such moneys, stocks, or securities, and shall protect and idemnify all 
persons aoting in pursuance of such Order. 

3. Such Orders as the Court shall think fit may be from time to time made by the 
Court in its Equitable Jurisdiction in respect of the trust moneys, stocks, or securities 
paid in, transferred, and d^K>sited as aforesaid* and for the investment and pavment of 
such moneys, or of any dividends or interest on such stocks or securities, and for the 
transfer imd delivery out of such stocks and securities, and for the administration of 
the TruMt genermllyi upon a petition presented in a luinmaiy way to the Court by such 
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party or parties as to the Ck>urt shall appear to be competent in that behalf^ and serrioe 
of sudi petition shall be made upon such persons as the Court shall direct ; and ererj 
Order made upon anj such Petition shall naye the same effect, and shall be enforced 
and subject to re-hearing ahd appeal in the same manner as if made in a suit regularly 
instituted in the Court : Provided that if it shall appear that any such funds cannot 
be safely distributed without the institution of a suit or suits the Court may direct 
such suit or suits to be instituted. 

4. Where any Guardian, Committee, Beceiyer, or other Trustee appointed by the Power to compel 
Supreme Court or the Primary Equity Judge, shall have been or shall be (either by ^^St ^ 
Order in the particular cause or matter, or by any General Rule) directed to account 

from time to time to the Court, or to file any report or account in the Office of the 
Master in Equity, it shall be lawful for the Court, on the application of any party 
interested, or of such Master on behalf of the parties or any of them, or without any 
such application, to enforce compliance with every such Rule or Order by a Rule or 
Summons to show cause, and by Rule or Order Absolute thereupon, as in an action or 
proceeding at law, and to punish non-compliance with any such Rule or Order Absolute 
by Attachment for Contempt as in any case of Contempt at law, with costs in each case, 
payable by and to whom the Court shall think fit to direct. 

5. The iurisdiction and powers by this Act vested in the Supreme Court may be Powers may be 
exercised by the Primary Equity Judge, or one other Judee acting for him in his SJJjS^-^J^ 
absence or during his iUness, subject nevertheless to the lise appeiu, re-hearing, and pSww to make 
review as in ordinary cases ; and the Judges of the said Court, or any two of them. General Rules, 
may make such General Rules and Orders as from time to time shall seem necessary 

for better carrying the provisions and objects of this Act into effect. 

26 Vic. No. 12. An Act to amend the Law of Property and further to 

relieve Trustees. [19th December, 1862.] 

Whebeab it is expedient further to amend the Law of Property and to relieve Trustees, Pnunble. 
and to give to Trustees, Mortgagees, and others certain powers now commonly inserted 
in settlements, mortgages, and wills : Bo it therefore enacted by the Queen's Most 
Excellent Majesty, by and with the advice and consent of the Legislative Council and 
Legislative Assembly of Kew South Wales in Parliament assembled, and by the' 
authority of the same as follows : — 

1. Where any license to do any act which without such license would create a Liasbs. 
forfeiture, or give a right to re-enter under a condition or power reserved in any lease p^g^Ilf 
heretofore g^ranted or to be hereafter granted, shall at any time after the passing of this ^^^ ^i uoense 
Act be ffiven to any lessee or his assigns, every such license shall, unless otherwise to slieiL 
expressed, extend only to the permission actually given, or to any specific breach of any 

proviso or covenant made or to be made, or to the actual assignment imder-lease or 
other matter thereby specifically authorized to be done, but not so as to prevent any 
proceeding for any subsequent breach (unless otherwise specified in such license) ; and 
all rights under covenants and powers of forfeiture and re-entry in the lease contained 
shall remain in full force and virtue, and shall be available as against any subsequent 
breach of covenant, or condition, assignment, under-lease, or other matter not specifically 
authorised or made dispunishable by such license, in the same manner as if no sucn 
license had been given ; and the condition or right of re-entry shall be and remain in all 
respects as if such license had not been given, except in respect of the particular 
matter authorized to be done. 

2. Where in any lease heretofore granted or to be hereafter mnted there is or shall Jiestricted 

be a power or condition of re-entiy or assigning or uncter-letting or doing any other SrSdUo^ges. 

specified act without license, and a license at any time after the passing of thb Act shall P^*^"^ 

be given to one of several lessees or co-owners to assisn or under-let his share or 

interest, or to do any other act prohibited to be done without license, or shall be given 

to any lessee or owner, or any one of several lessees or owners, to assign or under-let 

part only of the property, or to do any other such act as aforesaid in respect of |)art 

only of such property, such license shiul. not operate to destroy or extinguish the right 

of re-entry in case of any breach of the covenant or condition by co-lessees or owners 

of the other shares or interests in the property, or by the lessee or owner of the rest of 

the property (as the case may be) over or in respect of such shares or interests or 

remaininff property, but such right of re-entry shall remain in full force over or in 

respect of the shares or interests or property not the subject of such license. 

3. Where the reversion upon a lease is severed, and the rent or other reservation is Apportionment 
legally apportioned, the assignee of each part of the reversion shall, in respect of the SS^Tcwtsto 
apportioned*rent or other reservation allotted or belonging to him, be entitled to the ^'^^^ 
benefit of all conditions or powers of re-entry for non-payment of the original rent or 
other reservation, in like manner as if such conditions or powers had been reseiTcd to 
him as incident to his part of the reversion in respect of the apportioned rent or other 
reservation allotted or belongmg to him. 
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Restriction of 4. Whore. any actual wairer of the benefit of any coyenant or oon^Upn in aaj 
effect of waiver. ^^^ q,^ the part of any lessor, or his heirg, executors, iidmimstratoPB or assigns, shall bo 
proved to have taken place after the passing of tliis Act in any one particular instance, 
such actual waiver shall not be assumed or deemed to extend to any instance or any 
breach of covenant or condition other than that to vrhich such waiver shall specially 
relate, nor to be a general waiver of the benefit of any such covenant or condition unless 
an intention to that effect shall appear. 

5. The Court of Equity shall Imve power upon such terms at to the Court may seem 
fit to relieve against a forfeiture for breach of a covenant or condition to insure against 
loss or damage by fire, where no lods or damage by fire haa happened, and the breach 
forfeiture for \^g^^ jd the opinion of the Court, been committed through accident or mistake, or oth^r- 
nauTto to^^n ^'"®' without fraud or gross negligence, and there is an insurance on foot at the time of 
certain cases. the application to the Court in conformity with the covenant to insure. (*^) 
Record of reUef 6- ^^^ Court where relief shall be so granted, shall direct a record of such relief haying 
granted. been granted to be made by indorsement on the lea«e or otherwieo. 

Court iwt to^ 7^ '£>h^ Court shall not have power under this Act go to relieve the iame person vaore 
once i^^pect ^^^<^ ^^*^ ^^ respect of the same covenant or condition ; nor shall it have power to grant 
of same cove* any relief under this Act where a forfeiture under the coyenant in rc«peot of which 
relief is sought shall have been already waived, out of Court in favour of the person 
seeking the relief. 

8. The person entitled to the benefit of a covenant on the part of a lessee or a^rtgagor 
to insure against loss or damage by fire shall, on loss or damage by fire happening, have 
the same advantage from any then subsisting insurance relating to the building, or other 
property, covenanted to be insured, effected by the lessee or mortgagor in respeet of his 
mterest under the lease or in the property, or by any person claiming under him, but 
not effected in conformity with the covenant as he would have from an msuranoe effected 
in conformity with the covenant. 

9. Where, on the bond fide purchase after the passing of this Act of a leasehold interest 
under a lease containing a covenant on the part of the lessee to insure against Iocs or 
damage by fire, the purchaser is furnish^ with the wTitten receipt of the person 
entitled to receive the rent, or his agent, for the last payment of rent accrued due before 
the completion of the purchase, and there is subsisting at the time of the completion of 
the purchase an insurance in conformity with the covenant, the purchaser, or any. 
person claiming under him, shall not be subject to any liability by way of forfeiture or 
damages or otherwise, in respect of any breach of the covenant committed at any time 
before the completion of the purchase, of which the purchaser had not notice before tho 
completion of the purchase ; but this provision is not to take away any remedy which 
the lessor or his legal representatives may have against the lessee or his legal representa- 
tives for breach of covenant. 

_ 10. The preceding provisions shall be applicable to leases for a term of years absolute, 

ieMTfor VuraTat OT determinable on a life or lives or otherwise, and also to a lease for the life of tho 
7nn •»>.uittu, &c. jggg^ q, ^jjg jjfg ^^ jj^^ q£ j^jj„ Other person or persons. 

Rbnt OnABOBs. 11. The release from a rent oWge of part of the hereditaments charge^ therewith 
Release of part *^^ ^^^ extinguish the whole rent charge, but shall operate only to bf^ the right to 
of land charged recover any part of the rent charse out of the hereditaments released, without prejudice, 
not to be an ox- nevertheless to the ^rights of all persons interested in the hereditaments remaining 
tinguishment unrcleased and not concurring in or confirming the release. 

PowBRs. 12. A deed hereafter executed in the presence of and attested by two or more wit* 

~ — nesses in the manner in which deeds are ordinarily executed and attested shall, so far as 

cuUon%powen»'^P^!!^ ^^® execution and attestation thereof, be a valid execution of a power of 
appointment by deed or by any instrument in writing not testamentary, notwithstanding 
it shall have been expressly required that a deed or instrument in writing, made in 
exercise of such power should be executed or attested with some additional or other 
form of execution or attestation or solemnity : Provided always tliat this provision shall 
not operate to defeat any direction in the instrument creating the power that the consent 
of any particular person shall be necessary to a valid execution, or that any act shall bo 
performed in order to give validity to any appointment, having no relation to the mode 
of executing and attesting the instrument, and nothing herein contained shall prevent 
the donee of a power f rt>m executing it conformably to the power by writing or other- 
wise, thim by an instrument executed and attested as an ordinary deed, and to any 
such execution of a power this provision shall not extend. 
Sale under 13. Where under a power of sale a bond fide sale shall be made of an estate with 

powernot to bs the timber thereon, or any other articles attached thereto, and the tenant for life or any 
reaJonof mis- ^^^^ party to the transaction shall - by mistake be allowed to receive for his own 
taken payment benefit a portion of the purchase money as the value of the timber or other articles, it 
to tenant for life, shall be lawful for the Supreme Court in its Equitable Jurisdiction, upon any bill or 
claim or application in a summary way, as the case may require or permit, to declare' 

(-0 See the remarks of Hargrave, J., in Kingston v. Oale, 4, S, C. K., p. 223. 
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ihtit upon pATment by the purebascr or the daimant under him, of the full Talue of the 
timber and articles at the time of sale, with such interest thereon as the Ck>urt shall 
direct, and the settlement of the said principal moneys and interest under the direction 
of the Court upon such parties as in the opinion of the Court shall be entitlod thereto, 
the said sale ought to be established : And upon such payment and settlement being 
made according the Court may declare that the said stde is valid, and thereupon thy 
legal estate shall rest and go in like manner as if the power had been duly executed : 
And the costs of the said application, as between solioitor and client, shall be paid by 
the purchaser o» the claimant under him. 

14. Where any testator shall have charged his real estate or any specific portion DevisM in trust 
thereof with the payment of his debts or with the payment of any legacy or other ^ijJ^J^JSS^f 
specific sum of money, and shall hare devised the estate so charged to any trustee lunding want of 
for the whole of his estate or interest therein, and shall not have made any express «xpreM power In 
provision for the raising of such debt, legacy, or sum of money out of such estate, ^^ ^^ 

it shall be lawful for the said deviiee in trust, notwithstanding any trusts actually 
declared by the testator, to raise such debts, legacy or money as aloresaid by a sale and 
absolute ^position by public auction or prii^to contract of the said hereditaments or 
an^ part thereof, or by a mortgage of the same, or partly in one mode and partly in 
the other { and any deed of mor^^age so executiDd may reserve such rate of interest 
and fix such period of repayment as the person executing the same shall think prefer. 

15. The powers conferred by the next preceding section shall extend to all and every Powers given by 
person in whom the estate devised shaU for the time being be vested by survivorship JSctMSSdU) sus.' 
descent, or devise, or to any person who may be appointed under any power in th» will, vlvor's devisees, 
or hy the Supreme Court in its Equitable Jurismction, to suooeod to the trusteeship Ac 

vested in such devisee in trust aforesaid. 

16. If any testator who shall have created such a charge as is described in the next Executor in o^ 
but one preceding section shall not have devised t^e hereditaments charged as aforesaid ^^^J^'j^wer 
in such terms as that his whole estate and interest therein shall become vested in any » devisee in 
trustee, the executor for the time being named in such will (if any) shall have the same trust as respects 
or the like power of raising the said moneys as is hereinbefore vested in the devisee in **'■*'* money, 
trust for the said hereditaments, and sueh power shall from time to time devolve to and 

become vested in the person (if any) in whom the executorship shall for the time beinff 
be vested ; but any sale or mortgage under tlus Act BhaXL operate only on the estate and 
interest, whether legal or equitable, of the testator, and shall not prevent the necessity 
for getting in any outstanding subsisting legal estate. 

17. Purchasers or mortgagees shall not be bound to inquire whether the powers oon- ^JJ^JJ^Ji^' 
f erred by the three next preying sections, or either of them, shall have been duly and inquire m to 
correctly exercised by any person acting in virtue thereof. powers 

X8. The provisions contained in sections fourteenth, fifteenth, and sixteenth, shall not in Sections 14, 15, 
any vray prejudice or affect any sale or mortgage already made or hereafter to be made, snd 16 not to 
under or in pursuance of any will coming into operation before the passing of this Act ; J^^ S^^nor to 
but the validitv of any such sale or mortgage shall be ascertained and determined in all extend to*de- 
respeets as if tnis Act had not passed ; and the said several sections shall not extend to yiaees in fee or 
a devise to any person in fee or in tail; or for the testator's whole estate and interest ^ ^^ 
charged with debts or legacies, nor shall they affect the power of any such devisee to 
sell or mortgage as he may by law now do. 

19. Where by any instrument any hereditaments have been or shall be limited to uses, Jj^woffuiSue 
2U uses thereunder, whether expressed or implied by law, and whether immediate, or uid contingent 
future, or contingent, or executory, or to be declared under any power therein con- uses, 
tained, shall take eSec^ when and as they arise by force of and by relation to the estate 

and seisin originally vested in the person seised, to the uses and ihe continued existence' 
in Jiim or dsewhere of any seisin to uses or scintilla juris, shall not be deemed neces- 
sary for the support of or to give effect to future or contingent or executory uses, nor 
shall any such seisin to uses or scintilla juris be deemed to be suspended or to remain 
or to subsist in him or elsewhere. 

20. Where there shall be a total fiulure of heirs of the purchaser, or where any land toMswAHOi. 
shall be descendible as if an ancestor had been the purchaser thereof, and there shall Decent how to 
be a total failure of the heirs of such ancestor, then and in every such case the land be tisoed. 
shall descend and the descent shall thenceforth be traced from the person last entitled 

to the lands as if he had been the purchaser thereof. 

21. The next preceding section shall be read as part of the Act third and fourth Preceding sec- 
William the Fourth, chapter one hundred and six, adopted in this Colony by the Act }5Sed*^St2Tand 
seventh William the Foi^h, number eight. 4 wm. 4 c. 106w 

22. Any person shall have power to assign personal property, now by law assignable, AssiemnKT or 
including chattels real, directly to himself wad any other person, by the like means as he Pbrsoxalit. 
might aMign the same to another. jimign^x to ttif 

23. Any seller or mortgagor of land, or of any chattels, real or personal, or ohoses in and othtn. 
action conveyed or assigned to a purchaser, or mortgagee, or the solioitor or agent of any 

such seller or mortgagor, who shidl after the passing of this Act conceal any settlement 
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deed, will, or other instrumont material to the title or any incumbrance from the 
purchaser or mortgagee, or falsify anj pedigree upon which the title does or maj depend, 
in order to induce him to accept the title (mered or produced to him, wiih intent in any 
of such cases to defraud, shall be guilty of a misdemeanor, and being found guilty shall 
be liable, at the discretion of the Court, to suffer such punishment, by fine or imprison- 
ment for any time not exceeding two years, with or without hard labour, or by lK)th, as 
tne Court shall award ; and shall also be liable to an action for damages at the suit 
of the purchaser or mortgagee, or those claiming under the purchaser or mortgagee, 
for any loss sustained by them or either or any of them in consequence of the settle- 
ment, deed, will, or other instrument or incumbrance so concealed, or of any daim 
made by any person under such pedigree, but whose right was concealed by the falsi- 
fication of such pedigree : And in estimating such dammgcs, where the estate shall be 
recovered from such purchaser or mortgagee, or from those claiming under the purchaser 
or mortgagee, regard shall be had to any expenditure by them or either or any of them 
in improvements on the land ; but no prosecution for any offence included in this 
section against any seller or mortgagor, or any solicitor or agent, shall be commenced 
without the sanction of Her Majesty s Attorney Q«neral, or in case that office be vacant 
of Her Majesty's Solicitor Gknerol ; and no such sanction shall be given without previous 
notice of the application for leave to prosecute to the person intended to bo prosecuted 
in such form as the Attorney General or the Solicitor General (as the case may be) shall 
direct. 

24. Notwithstanding anything contained in the Imperial Act for the limitation of 
actions and suits relating to real property, which Act was adopted by the Colonial Act, 
eighth William Fourth, number three, it shall be lawful for any person entitled to or 
claiming under any mortgage of land, beine land within the definition contained in the 
first section of the said Imperial Act, to male an entry or bring an action at law or suit 
in equity, ta recover such land at any time within twenty years next aft«r the last pay- 
ment of any part of the principal money or interest secured by such mortgage, although 
more than twenty years may have elapsed smce the time at winch the right to make such 
entry or bring such action or suit in equity shall have first accrued. 

25. All mortgages of real or personal estate shall hereafter be deemed at law as now 
in equity pledges only of the property thereby mortgaged, and nothing in any such 
mortgage shall prevent the title of any mortgagor or person claiming and b^ng in 
possession from being deemed a good title at law, subject to such pledge as against all 
persons other than the mortgagee and those claimmg under him : Provided that 
nothing in this enactment contained shall interfere with or prejudice the legal rights 
and remedies of mortgagees and those claiming under them, for the preservation and 
enforcement of their securities, nor shall affect any action or proceeding commenoed 
before the twentieth day of November one thousand eight hundred and sixty-two. (^) 

26. No trustee, executor, or administrator making any payment or doing any act 
bond fide imder or in pursuance of any power of attorney shall be liable for the moneys 
so paid or the act so done, by reason that the person who gave the power of attorney 
was dead at the time of such payment or act, or had done some act to avoid the power, 
provided that the fact of the death, or of the doing of such act as last aforesaid, at the 
time of such payment or act bond fide done as aforesaid by such trustee, executor, or 
administrator, was not known to him : Provided always, that nothing herein contained 
shall in any manner affect or prejudice the right of any person entitled to the money 
against the person to whom such payment shall haye been made, but that such person 
so entitled shall have the same remedy against such person to whom such payment 
shall be made as he would have had against the trustee, executor, or administrator if 
the money had not been paid away under such power of attorney. 

27. Where an executor or administrator, liable as such to the rents, coyenants,,oi 
agreements contained in any lease or agreement for a lease granted or assigned to the 
testator or intestate whose estate is being administered, shall have satisfied a)l such 
liabilities under the said lease or agreement for a lease as may have accrued due and 
been claimed up to the time of the assignment hereinafter mentioned, and shall have 



(^^) This proyision, that mortgages shall be deemed at Law as in Equity as " pledges 
only of the mortgaged property, does not in any way affect a mortgagee's rights, — 
Mate y. Kidd and another, 2, S. C. R., p. 270-^where, in an action by mortgagee against 
tenant for rent accrued since he had received notice of the mortgage, the Court held 
that it was no defence either at Law or in Equity that before the receipt of such notice 
tlie defendant liad surrendered the residue of his term to his landlord, the mortgagor, 
who, up to that time had, witli the mortgagee's consent, remained in receipt of the rents 
and profits. See also the remarks of Wise, J., at page 274 of this case (ubi supra), as to 
the evils which might result from the alteration of the law effected by this section. See 
IJso Dioyer and others y. 0*N'eill, 2, S. C. K., p. 275, following the reasoning in Mate 
T. Kidd. 
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set apart a sufficient fund to answer anj future claim that maj be made in respect of 
any fixed and ascertained sum covenanted or agreed by the lessee to be laid out on the 
property demised or agreed to be demised although the period for laying out the same 
may not have arriyed, and shall have assigned the lease or a|;reement ror a lease to a 
purchaser thereof, he shall be at liberty to distribute the residuary personal estate of 
the deceased to and amongst the parties entitled thereto respectively, without appro- 
priating any part, or any further part (as the case may be,) of the personal estate of 
the deceasea to meet any future liability under the said lease or agreement for a lease, 
and the executor or administrator so distributing the residuary estate shall not, after 
having assigned the said lease or agreement for a lease, and havin^^, where necessary, 
set apart such sufficient fund as aforesaid, be personally liable m respect of any 
subsequent claim under the said lease or agreement for a lease, but notliing herein con- 
tained shall prejudice the right of tlie lessor or those claiming under him to follow the 
assets of the deceased into the hands of the persons to or amongst whom the said 
assets may have been distributed. 

28. In like manner, where an executor or administrator liable as such to the rent, ^eSitor ot ^ 
covenants, or agreements contained in any conveyance on chief rents or rent charges, administrator in 
whether any such rent be by limitation of use, grant, or reservation, or agreement for ropect of rents, 
such conveyance, granted or assigned to or made and entered into with the testator or Jjjli'l^iS^" 
intestate whose estate is being administered, shall have satisfied all such liabilities under chuge. 

the said conveyance, or agreement for a conveyance, as may have accrued due and been 
claimed up to the time of the conveyance liereinafter mentioned, and shall have set 
apart a sufficient fund to answer any future claim that may be made in respect of any 
fixed and ascertained sum covenanted or agreed by the grantee to be laid out on the 
property conveyed, or agreed to be conveyed, although the period for laying out the 
same may not have arrived, and shall have conveyed such property, or assigned the said 
agreement for such conveyance as aforesaid to a purchaser thereof, he shall be at liberty 
to distribute the residuary personal estate of tlie deceased to and amongst the parties . 
entitled thereto respectively, without appropriating any part or any further part (as the 
case may be) of the personal eiftate of the decoa^d to meet any future liability under 
the said oonvevanoe or agreement for a conveyance ; ahd the executor or administrator 
so distributing the residuary estate shall not, after having made or executed such con- 
veyance or assignment, and having, where necessary, set apart such sufficient fund as 
aforesaid, be personally liable in respect of any subsequent claim under the said con- 
veyance, or agreement for conveyance, but nothing nerein contained shall prejudice 
the right of the grantor, or those claiming under him, to follow the assets of the 
deceased into the hands of the persons to or among whom the said assets may have been 
distributed. 

29. Where an executor or administrator shall have given such or the like notices as ^ *o *^^ 

in the opinion of the Court in which such executor or administrator is sought to be ^ete^of tesUtor 
charged would have been given by the Supreme Court, in its Equitable Jurisdiction, in or intestate after 
an administration suit for creditors and others to send in to the executor or adminis- notice given by 
trators their claims against the estate of the testator or intestate, such executor or 2^^^^i^||tor. 
administrator shall, at the expiration of the time named in the said notices, or the last 
of the said notices for sending in such claims, be at liberty to distribute the assets of 
the testator or intestate, or any part thereof, amongst the parties entitled thereto, having 
regard to the claims of which such executor or administrator has then notice, and shafl 
not be liable for the assets 09 any part thereof so distributed to any person of whose 
claim such executor or administrator shall not have had notice at the time of distri- 
bution of the said assets or a part thereof, as the case may be ; but nothing in this Act 
contained shall prejudice the right of any creditor or (uaimant to follow the assets or 
any part thereof into the hands of any person who may have received the same 
respectively. 

30. Any trustee, executor, or administrator shall be at liberty, without the institution Trustee, 

of a suit, to apply by petition, or by summons upon a written statement to the Primary executor. Jw., 

Judge in Equity, for the opinion, advice, or direction of such Judge on any question ^^tl^for ^ 

respecting the management or administration of the trust property or the assets of any opinion, advice, 

testator or intestate, such application to be served upon or the hearing thereof to be *^»J'*,£J*'3^ 

attended by all persons interested in such application, or such of them as the said Judge S^^tJ^^erty. 

shall think expedient ; and tlie trustee, executor, or administrator acting upon the 

opinion, advice, or direction ffiven by the said Judge shall be deemed, so far as regards 

his own responsibility, to have discharged his duty as such trustee, executor, or 

administrator in the subject matter of the said application : Provided nevertheless, 

that this Act sliall not extend to indemnify any trustee, executor, or administrator in 

respect of any act done in accordance with such opinion, advice, or direction of such 

Judge, if such trustee, executor, or administrator shall have been guilty of any fraud 

or wilful concealment or misrepresentation in obtaining such opinion, advice, or direction : 

Provided also that every such petition or statement shall be signed by the party, his 

counsel or attorney, and that the Judge may require the petitioner or applicant to 
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attend him in Chambers or in Court when he deems it neoessarj, and such partj may 
appear by counsel or attorney, and the costs (*) of such application as aforesaid shall be in 
discretion of the Judge to whom the said application snul be made. (**) 

31. Every deed, will, act, or other instrument creating a trust either expressly or by 
implication shall, without prejudice to the clauses actu^y contained therein, be deemed 
to contain a clause in the words or to the effect following ; that is to say : — ** That the 
" trustees or trustee for the time being of the said deed, will, or other instrument shall 
" be respectively chargeable only for such moneys, stocks, fund, and securities as they 
"sliall respectively actually receive notwithstanding their respectively sifninff any 

receipt for the sake of conformity, and shall be answerable and aocountable omy for 
their own acts, receipts, neglects, or defaults, and not for those of each other, nor for 
any banker, broker, or other person with whom any trust moneys or securities may be 
deposited, nor for the insufficiency or deficiency of any stocks, funds, or securities, nor 
for any other loss unless the. same shall happen thirough tlieir own wilful default 
respectively ; and also that it shall be lawful for the trustees or trustee for the time being 
of the said deed, will, or otlier instrument, to reimburse themselves or himself, or pay 
or discharge out of the tnut premises all expenses incurred in or about the exeoutioii 
of the trusts or powers of the said deed, will, or other instrument." 

32. When a trustee, executor, or administrator shall not by some instrument creating 
his trust, be, or at any tipio heretofore have been, expressly forbidden to invest any 
trust fund or real securities in any part of the Colony of New South Wales or in the 
Gh>vemment Stock of the said Colony, it shall be lawful for such trustee, executor, or 
administrator to invest such trust fund on such securities or stock, and he shall not be 
liable on that account as for a breach of trust, provided that such iuTCstment shall in 
other respects be reasonable and proper. (**) 

33. Any person who under or by virtue of any direction, trust, or direction already 
or hereafter given, created, or reserved in any last will or other testamentary disposition, 
marriage, or other settlement of real or personal property, or other deed, agreement, or 
writing is or shall be expressly authorized or directed to lend money at interest on real 
or (Government securities in New South Wales or on real or Qovemment securities in 
England, may in like manner as so authorized and directed in all other respects lend the 
same or any part thereof at interest on real or Gh>vemment securities in England or in 
New South Wales, muttUis wutandU, and such person shall not on account g3 so lending 
money be deemed in a Court of Equity guilty of any breach of trust or held accountable, 
further or otherwise, than if the money had been laid out by him on real or Govern* 
ment securities whore so expressly authorized or directed : Provided that every such 
loan in which any minor, or unborn child, or person of unsound mind is or may> be 
interested shall be made under the order of the Supreme Court in its Ec^uitable Juris- 
diction made in a summary way upon petition or motion with proper notice : Provided 
also, that no such loan shiul be made without the consent of an^ person whose consent 
may be required to the investment so expressly authorised or directed, testi^ed in the 
manner required by such direction, trust, or power ; Provided further, that this enact- 
ment shall not apply to any case in which such direction, trust, or power as aforesaid 
doth or shall contain anv express restriction against the investment of such money a« 
hereby authorized : And provided lastly, that nothing herein contained shall be oonstrued 
to relieve any person intrusted or clothed with such direction, trust, or povrer as aforesaid 
from any responsibility as to title, security, or otherwise, either at law or in equity save 
as aforesaid. • 



(•) Acted upon by Hargrove, P.J., •» fs Uiket'* Will, 4, S.C.B., Eq., p. 9a 

(**) Where, in a petition under this section for the opinion of the Court, it appeared 
that no power of sale was given by the will in question, his Honor (Milford, P.J.) 
advised an apphcation to the Legislature for a* Private Act to enable the petitioners to 
sell In the matter of the Will of Thos. Pamell and the Tmet PropeHy Act of 1862 ; 
2, S.C.B., £q., p. 87. Held, also by Milford, P. J., that this section requires the Judge 
to give his advice on questions of law, so as to guide petitioner (trustee) — to tell him what 
it is lawful for him to do — not to tell him how he is to exercise a discretionary power. 

The Court will decline to g^ve the executors of a partner in a large mercantile Arm 
its judicial advice, opinion, or direction, as to the acceptance of a settlement from the 
survivin'g partners where the matter in question involves only a personal responaibility 
resting on the executors themselves, and depends on their own knowledge of the facts ot 
the case, the position of all parties interested in the firm and its transactions, and on 
mercantile probabilities and commercial prudence, arising from detailed information 
beyond the cognizance of the Court. Me TrueU of J.^tlchriet*^ Will, 6, S.O.B., £q., 
p. 74. 

(*^) Trustees would appear to be liable for any loss to the trust funds if they lend 
more than two-thirds of tne value upon freehold lands of permanent value, or more than 
one-half on freeholds or buildings of a fluctuating value. See Teo and wifk t. Botkm 
and anr.t 4, S.C.B., Eq., p. 110. 
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Si, The Judges of the Supreme Court or any two of them, the Primary Judge in Judges may 
Equity being one, may make such general order* from time to time as to the investment ^Ijjg^^ 
of cash under the control of the Court, in such stocks, funds, or securities as they shall investment of 
see fit, and may make separate orders for the conversion of ax\y securities now standing cash under tbe 
or which may hereafter stand in the name of any officer of the said Court in trust in q^!^ ^ ^^ 
any cause or matter into any such other stocks, funds, or securities upon which by 
any such general order as skforestdd. cash under the control of the Court may be invested, 
all orders for such conversion being mode upon petition to be presented by any of the 
parties interested in a summary way : Frovidea that such parties shall be served with 
notice thereof a> the Court shall direct. 

35. When any such general order as aforesaid shall have been made, it shall be lawful S^*^*fawit 
for trustees, excoutora, or administrators having power to invest their trust funds upon fund^ln the 
Government securities or upon pubUc or parliamentary stocks, funds, or securities, or stocks, Ac, in 
any of them, to invest such trust f un^s or any p^rt thereof in any of the stocks, funds, ^^^ ^"^^ 

or securities in or upon which by such general order cash under the control of the Court 2!Sof the Court 
may from time to ^me be invested. may be invested. 

36. Whereas by the Imperial Act third and fourth William the Ponrth, chapter E^ctcnsion of 
twenty-seven, section forty, adopted in this Colony by eighth William the Fourth ^^ 4^^ 27 
number three, it was enacted that after the thirty-first day of December, one thousand s. 40, to cases of 
eight hundred and thirty-three, no action or suit or other proceeding should be brought claims to estate* 
to recover any sum of money secured by any mortgage, judgment, or lien, or otherwise ®' intestates, 
charged upon or payable out of any land or rent at law or in equity, ov any Icffacy but 

withm twenty years next after a present right to receive the same shomd have 
accrued to some person capable of giving a discharge for or release of the same, unless' 
such acknowledgment in ^vriting or payment of principal or interest as therein men- 
tioned ahould have been given or maide, and then within twenty years next after such 
payment or acknowledgment or the last of such payments or acknowledgn^ents : And 
whereas it is expedient that the said enactment should be extended to the case of claims 
to the estat4» of person dying intestate : Be it therefore enacted that after the thirty- 
first day of December one thousand eight hundred and sixty-two no suit or other 
proceeding shall be brought to recover the personal estate or any share of the personal 
estate of any person dying intestate, poss^sed by the legal personal representative of 
such intestate, but within twenty years next after a present right to receive the same 
shall have accrued to some person capable of giving a discharge for or release of the 
same, unless in the meantime some part of such estate or share or some interest in ^ 

respect thereof shall have been accounted for or paid, or some acknowledgment of the 
right thereto shall have been given in writing, signed by the person accountable for the 
same or bis agent to the person entitled thereto or his agent, and in such case no such 
action or suit shall be' brought, but within twenty years i^ter such accountings pay- 
ment, or acknowledgment, or the last of such accountings, payments, or acknowledg- 
ments if more than one was made or given. 

87. The order to take an acooimt of the debts and liabilities a£Peoting the personal Order to take 
estate of a deceased person, pursuant to the nineteenth section of the Colonial Act "fcount of debto, 
sixteenth Victoria number three, may be made immediately, or at any time after probate person undor 
or letters of administration shall have been granted, and such order may be made by section 10 of 
the Primary Judge in Equity upon motion or petition of course, or in Chambers upon 1® ^*Jl^^*' 

a summons in the form usea for originating proceedings at Chambers ; and after any S^^edliSSy 

such ordei' shall have been made, the said Judge ntay, on the application of the executors after probate 

or administrators, by motion oi^ummons restrain or suspend, until the aooount directed granted. 

by such order shall have been taken, any proceedings at law against such executors or 

administrators by any person having or claiming to have any demand upon the estate 

of the deceased by reason of any debt or liability due from the estate of the deceased 

u^n such notice and terms and conditions (if any) as to the said Judge shall seem just ; 

and the Judge in directing an account of debt and liabihties pursuant to any such order 

shall, on the application of the executors or administrators, be at liberty to direct that 

the particulars only of any claim or claims which may be brought in pursuance of any 

such order shall be certified by the Master without any adjudication thereon, and any 

notioea for creditors to oome in which may be published in pursuance of any such order 

shall have the same force and effect as if such notices had been given by the executors 

or administrators in pursuance of the twenty-eighth section of this Act. 

88. In all cases where by any will, deed, act, or other instrument it is expressly P owns or 
declared that trustees or other persons therein named or indicated shall have a power of ^^"JJ? '^^ 

iale, either generally or in any particular event, over any hereditaments named or 

referred to in or from time to time, subject to the uses or trusts of such will, deed, act. Persons em- 
or other instrument, it shall be lawful for such trustees or other persons, whether such '***'''^|Si /^ nS 
hereditaments, be vested in them or not, to exercise such power of sale by selling such an/either^by 
hereditaments, either together or in lots, and either by auction or private contract, and auction or prl- 
eithcr at one time or at several times, and (in case the power shall expressly authorize ^*« contract, 
an exchange) to exchange any hereditaments which for the time being shall be Bubjeot 
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to the uses or trusts aforesaid for anj other hereditaments in this Colony or other 

specified Colony or Country, and upon any such exchange to give or receire any money 

for equality of exchange. 

Sa]e may b« 89. It shall be lawful for the persons making any such sale or exchange to insert any 

J'JjJjJ'J^^f such special or other stipulations, either as to title or evidence of title, or otherwi(»e, in 

Stions and trus- ^^7 conditions of side or contract for sale or exchange, as they shall think fit, and also to 

tees may buy iu buy in the hereditaments or any part thereof at any sale by auction, and to rescind or 

'^ vary any contract for sale or exchange, and to re-seU the hereditaments which shall be 

so bought in, or as to which the contract shall be so rescinded, without being responsible 

for any loss whicji may be occasioned thereby, and no purchaser under any such* sale 

shall be bound to inquire whether the persons making the same may or may not have 

in contemplation any particular re-investment of the purchase money in the purchase 

of any other hereditaments or otherwise. 

Trustees exer- 40. For the purpose of completing any such sale or exchange as aforesaid, the per- 

M?**^k?*^^'^-*^ sons empowered to sell or excnange as aforesaid shall have ndl power to convey or 

powered' to con- otherwise dispose of the hereditaments in question either by way of revocation and 

vey. appointment of the use, or otherwise, as may be necessary. 

Honeys arisinf ^1. The money received upon any such sale or for equality of exchange as aforesaid, 
from sales, &<x, shall be laid out in the manner indicated in that behalf in the will, deed, act, or other 
oUmt buulA."^ instrument containing the power of sale or exchange, or if no such indication be therein 
contained as to all or any part of such money, then the same shall with all convenient 
speed be laid out in the purchase of other hereditaments in fee simple in possession to 
be situate in this Colony or other specified Colony or Country, or of lands of a leasehold 
tenure wliich in the opinion of the persons making the purchase, are convenient to be 
held therewith or with any other hereditaments for the time being, subject to the sub- 
sisting uses or trusts of the same will, deed, act, or other instrument in which^ the 
power of saje or exchange was contained ; and all such hereditaments so to be purchased or 
taken in exchange as aforesaid as shall bo freeholds of inheritance shall be settled and 
assured to the uses, upon and for the trusts, intents, and purposes, and with, under, and 
subject to the powers, provisoes, and declarations, to wliich the hereditaments sold or 
given in exchange were or would luive been subject, or as near thereto as the deaths of 
parties and other intervening accidents will admit of, but not so as to increase or multiply 
charges ; and all such hereditaments so to be purchased or taken in exchange as afore- 
said as shall be of leasehold tenure shall be settled and assured upon and for such 
trusts, intents, and purposes, and with, under, and subject to such powers, provisoes, and 
declarations, as shaU as nearly as may be correspond witli and be similar to the aforesaid 
uses, trusts, intents, and purposes, powers, provisoes, and declarations, but not so as to 
' increase or multiply charges, and so that if any of the hereditaments so to be piircbased 
shall be held by lease for years the same shall not vest absolutely in any tenant in tail 
by purchase who shall not attain the age of twenty-one years ; and any such purchase as 
aforesaid may be made subject to any special conditions as to a title or otherwise : Pro- 
vided that no leasehold tenement shall be purchased under the powers hereinbefore 
contained which is held for a less period than sixty years. 
Or in payment of 42. Provided nevertheless, that it shall be lawful for the persons exeroisine any such 
incumbranoes. power as aforesaid, if they shall think fit, in lieu of applying any money to be received 
upon any sale or for equality of exchange as aforesaid or any part thereof in purchasing 
lands therewith, to apply the same in or towards paying off or discharging any mortgage 
or other charee or incumbrance which shall or may affect all or any of the hen&ditaments 
which shall then be subject to the same uses or trusts as those to which the heredita- 
ments sold or given in exchange were or was subject. 
tJntil purchase of 43. Until the money to be received upon' any sale or for equality of exchange as afore- 
^^^ ^im ^^ ahaH be disposed of in the manner herein mentioned, the same shall be invested at 
invoSed at interest for the benefit of the same parties who would be entitled to the hereditaments 

interest. to be purchased therewith as aforesaid, and to the rents and profits thereof in case sueh 

purchase and settlement as aforesaid were then actually made. 

iprmfcPQg of ^* ^^ t^hsdi be lawful for any trustees of any leaseholds which are renewable from 

renewable lesse- time to time either under aiay covenant or contract, or by custom or usual practice, if 

holds may they shall in their discretion think fit, and it shall be the duty of such trustees, if 

renew. thereunto required by any person having any beneficial interest, present or future, or 

contingent, in such leaseholos, to use their best endeavours to obtain from time to time 

a renewed lease of the same hereditaments on the accustomed and reasonable terms, and 

for that purpose it shall be lawful for any such trustees from time to time to make or 

concur in making such surrender of the lease for the time being subsisting, and to do all 

such other acts as shall be requisite in that behalf ; but this section is not to apply to 

any case where by the terms of the settlement or will the person in possession for his 

life or other limited interest is entitled to enjoy the same without any obligation to 

renew the lease or to contribute to the expense of renewing the same. 

llonev for 45. In case any money shall be required for the purpose of paying for equality of 

^dl^iurn^Lui o^wshange as aforesaid, or for renewal of any lease as aforesaid, it smill be lawful for the 
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persons effecting such exchange or renewal to pay the same out of any money which may 'or renewal of 
then be in their hands in trust for the persons beneficially interested in the lands to be nSs^^mort- 
taken in exchange, or comprised in the renewed lease, whether arising by any of the g«^, ^ux. 
ways and means hereinbefore mentioned or otherwise, and notwithstandmg the pro- 
visions for the application of money arising from sales or exchanges hereinbefore con- 
tained ; and if they shall not have in their hands as aforesaid sufficient money for the 
purposes aforesaid, it shall be lawful for such persons to raise the money required by 
mortgage of the hereditaments to be receiyed in exchange or contained in the renewed 
lease (as the case may be), or of any other hereditaments for the time being subject to 
the subsisting uses or trusts to which the hereditaments taken in exchange or comprised 
in the renewed lease (as the case may be) shall be subject, and for the purpose of 
effecting such mortgage such persons shall haye the same powers of oonyeying or other- 
wise assuring as are herein contained with reference to a conyeyance on sale ; and no 
mortgagee adyancine money upon such mortgage puiporting to be made under this 
power shall be bound to see that such money is wanted, or that no more is raised than 
is wanted for the purposes aforesaid. 0^) . 

46. No such sale or exchange as aforesaid, and no purchase of hereditaments out of be*iS!dB wltii***t 
money receiyed on any such sale or exchange aa aforesaid, shall be made without the coosentof tenant 
consent of the person appointed to consent by the will, deed, act, or other instrument, for life, Ac 

or if no such person be appointed, then of some person not being under disability, 
entitled in possession to the receipt of the rents and profits of such hereditaments ; 
but this oUuse shall not be taken to require the consent of any person wher^ it appears 
from the wiy, deed, act, or other instrument to haye been intended that such sale, 
exchange, or purchase should be made by the person making the same without the 
consent of any other person. 

47. Where any principal money is secured or charged by deed on any hereditaments Powbrs of 
of any tenure, or on any interest therein, the person to whom such money shall for the "Ortoaobs. 
time being be payable, his executors, administrators, and assigns, shall, at any time after powers incident 
the expiration of one year from the time when such principal money shall haye become to mortgagee, 
payable, according to the terms of the deed, or after any interest on such principal 

money shall haye been in arrear for six months, or after any omission to pay any 
premium on any insurance which by the. terms of the deed ought to be ]Ktia by tlie 
person entitled to the property subject to the charge, haye the foUowing powers, to the 
same extent (but no more) as if they had been in terms conferred by the person Creating 
the charge ; namely : — 

1st'. A power to seU or concur with any other person in selling the whole or any 
part of the property by public auction or private contract, subject to any 
reasonable conditions he may think fit to make, and to rescind or vary contracts 
for sale, or buy in and re-sell the property, from time to time, in like manner. 
2nd. A power to insure and keep insured from loss or damage by fire the whole 
or any part of the property (whether affixed to the freehold or not) which is 
in its nature insurable, and to add the premiums paid for any such insurance 
to the principal sum secured at the same rate of interest. 
8rd. A power to appoint or obtain the appointment of a receiyer of the rents and 
profits of the whole or any part of the property in manner hereinafter 
mentioned. n^^^w^ 

48. Beoeipts for purchase money giyen by the person or persons exercising the ^2»m<mey^™^" 
power of sale hereby conferred shall be sufficient discharges to the purchasers, who Bnfflcient dls- 
shall not be bound to see to the application of such purchase money. charges. 

49. No such sale as aforesaid shall be made until after six months notice in writing, Notice to be 

fiyon to the person or on© of the persons entitled to the property subject to the charge, g*™ before sale, 
y serring such notice personally upon such person or persons, or by leaving the same JSievedftOT*^ 
at his or their usual or last known place of abode or business, J)ut when a sale has been inquiry as to 
effected in professed exercise of the powers hereby conferred, the title of the purchaser droumstauces of 
shall not be liable to be impeached on the ground that no case had arisen to authorize '^' 

(*^) A deed of settlement of certain lands contained a power to the trustees ** to make 
tale, assign, <Uie»t and di*pa»e of all or any pari" of the trust property at the written 
request and direction of tne settlor, and after his decease at their own discretion, and 
declared that " for the purpose of effecting such dispositions and conveyances, but not 
for any other purpose," it should be lawful for the trustees by deed to revoke the uses 
and trusts of the settlement respecting the lands " so purposed to be sold," and to 
declare and appoint such other uses, trusts, &c., as might be thought necessary or 
expedient, ** in order to effectuate such sales, dispositions, and conveyances." The 
trustees applied to the Court for its opinion whether they had, under the circumstances, 
power to raise a sum of money for purposes beneficial to the cestui que trusts by mort- 
gage instead of sale. The Court was of opinion that the trustees had power to raise 
the money by mortgage, and to execute a valid mortgage of the trust property for 
purposes mentioned m the petition. Se Bingham* s Settlement, 6, S. C. B., Eq., p. 97. 
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tho exercise of snch power, or that no such notice as aforesaid had been giren ; but anj 
person damnified hy any such unauthorised exercise of such power shall hare his 
remedy in damages against the person selling. 
Applicfttion of ' 60. The money arising by any sale effected as aforesaid shall be applied by tho person 
purchase money, receiving the same, as follows : — First, in payment of all the expenses incident to the 
sale, or incurred in any attempted sale ; secondly, in discharge of all int^yrest and costs 
then due in respect of the charge in consequence whereof the sale w»» made ; and, 
thirdly, in discharge of all the principal moneys then due in respect of such charge ; 
and the residue of such money shall he paid to the person entitled to tho property, 
subject to the charge, his heirs, executors, administrators, or assigns, as the case may b^. 
Conveyance to 61. The person exercising any power of sale hereby conferrSl shall have power to 

the purchaser, convey or assign by deed to, and vest in the purchaser the property sold, for all the 
estate and interest therein, which the person who created the charge had power to 
dispose of. 
Owner of chane 52. At any time after the power of sale hereby conferred shall have become exercisenble, 
SSstod cOTi- ^^^ person entitled to exercise the sftme shall be entitled to demand and recover, from the 
veyance of legal person entitled to the property subject to the charge, all the deeds and documents in 
©state. his possession or power relating to the same property, or to tho title thereto, which he 

would have been entitled to demand and recover if the same property had been conveyed, 
appointed, surrendered, or assigned to and were then vesfbd in him for all the estate 
and interest which the person creating the charge had power to dispose of, and where 
the legal estate shall be outstanding in a trustee the person entitled to a charge created 
by a person equitably entitled, or any purchaser from such person, shall be entitled to 
call lor a conveyance of the legal estate to the same extent as the person creating the 
charge could have called for such a conveyance if the charge had not been made. 
Appointment of ^^' -^^ J person entitled to appoint or obtain the appointment of it receiver as afore- 
receiver. said may from time to time, if any person has been named in the deed of charge for 

that purpose, appoint any such person to be receiver, or if no person be so named, 
then may, by writing delivered to the person or any one of the persons entitled to the 
property subject to the charge, or affixed on some conspicuous part of the property, 
require such last-mentioned person to appoint a fit and proper person as receiver, and if 
no such appointment be made within ten days after such requisition, then may in 
writing appoint as receiver any person he may think fit. 
Receiver deemed S%. Every receiver appointea as aforesaid shall be deemed to be the agent of the 
of ^moitlaffor P®"^" entitled to the property subject to the charge, who shall bo solely responsible 

for the acts or defaults of such receiver, unless otherwise provided for in the charge. 

Powers of re- 65. Every receiver appointed as aforesaid shall have power to demand and recover 

ceiver. and give effectual receipts for all the rents, issues, and profits of tho property of which 

he is appointed receiver, by action, suit, distrose, or otherwise, in the name either of the 

person entitled to the property subject to the charge, or of the person entitled to the 

money secured by the charge, to the full extent of the estate or interest which tiie 

person who created the charge had power to dispose of. 

I^®ceiv^ n»»y be 56. Every receiver appointed as aforesaid may be removed by the like authority or 

removed. ^^^ ^^^^ -^y^^ requisition as before provided with respect to the original appointment of a 

receiver, and a new receiver may be appointed from time to time. 
Conunlssion to ^7. Every receiver appointed as aforosaid shall be entitled to retain out of any money 
receiver. received by him, in lieu of all costs, charges, and expenses whatsoever, such a commis- 

sion, not exceeding eight per centum on the gross amotmt of all money received, as 
shall be specified in his appointment, and if no amount shall be so specified, then four 
per centum tm such gross amount. 
Receiver to in- ^8. Every receiver appointed as aforesaid shall, if so directed in writing by the person 
sure if required, entitled to the money secured by the charge, insuro and keep insured from loss or 
damage by fire, out of the money received by him, the whole or any part of the property 
included in the charge (whether affixed to the freehold or not) which is in its nature 
insurable. 
Application of 59. Every receiver appointed as aforesaid shall jmy and apply all tho money received 
moneys received by him in the first place in discharge of aU taxes, rates, and assessments whatsoever, 
y hiDL ^^^ -jj pjiyujent of his commission as aforesaid, and of the premiums on the insurances, 

if any, and in the next place in payment of all the interest accruing due in respect of 
any principal money then charged on the property over which he is receiver, or on any 
part thereof, and subject as aforesaid, shall pay all the residue of such money to the 
person for the time being entitled to the property subject to the charge, his executors, 
administrators or assigns. * 

This part to re- 60. The powers and provisions aforesaid relating to mortgages relate only to 
^wav*o?mSt- ^o^^g^g®* or charges made to sccuro money advanced or to be advanced by way of loan 
gage only. or to secure an existing or futuro debt. 

FuRTfTKR PRO- ^^' ^^^^^ccB haviug trust money in their hands which it is their duty to invest at 
visioKs AS TO iiiterest shall be at liberty, at their discretion, to invest the same in any public funds or 
TKVfn FuvDs €K>vermnent securities, or real securities in any part of the Colony ; and vot^ tnuteM 
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shall also be ai libertj, at their disorotioii, to call in anj trust funds inyested in any 
other securities than as aforesaid, and to inyest the same on anj such securities as afore- 
said, and also from time to time, at their discretion, to rarj any such inyestments as 
aforesaid, for others of the same nature : Prorided that no such original inyestment as On ^^t 
aforesaid (except in Government Debentures of the Colony), and no such change of JSSSnuy be 
inyestment as aforesaid, shall be made where there is a person under no disability invested, 
entitled in possession to receive the income of the trust fund for his life or for a term 
of years determinable with his life, or for any greater estate without the consent in 
writing of such person. 

62. In all cases where any property is held by tiustees in trust for an infant, either Tnutees may . 
absolutely, or contingently on his attaining the ago of twenty-one years, or on the Jf^jJjJJ!^f 
occurrence of any event previously to his attaining that age, it shall be lawful for such infkn<^&e., 
trustees, at their sole discretion, to pay to the guardian (if any) of such infant, or for their main- 
otherwise to apply for or towards the maintenance or education of such infant, the ^•d"***' 
whole or any part of the income to which such infant may be entitled in respect of such 

property, whether there be any other fund appUcable to the same purpose, or any other 
person bound by law to provide for such maintenance or education, or not ; and such 
trustees shall accumulate all the residue of such income, by way of compound interest, 
by investing the same and the resulting income thereof from time to time in proper 
securities, for the benefit of the person who shall ultimately become entitled to the 
property from which such accumulation shall have arisen : Provided that it shall be 
lawful for such trustees at any time, if it shall appear to them expedient, to apply the 
whole or any part of such accumulations as if the same were part of the income arisitig 
in the then current year. 

63. Whenever any trustee, either original or substituted, and whether appointed by Provisions for 
the Court or otherwise, shall die, or cbsiro to be discharged from or refuse or become nSSr^Su^eson 
unfit or incapable to act in the trusts or powers in him reposed, before the same shall death, &c. 
have been fully discharged and performed, it shall be lawfyl for the person or persons 
nominated for that purpose by the deed, will, act, or other instrument crcatmg the 

trust (if any), or if there be no such person able and willing so to act, t9ien for the 
surviving or continuing trustees or trustee for the time being, or the acting executors or 
administrators of the last surviving and continuing trustee, or for the last retiring 
trustee, by instrument in writing, to appoint any new trustee or trustees in the place of 
the trustee or trustees so dying or desiring to be discharged, or refusing or becoming 
unfit or incapable to act as aforesaid ; and so often as any new trustee or trustees shaU 
be so appointed as aforesaid all the trust property (if any) which for the time being 
-shall be vested in the surviving or continuing trustees or trustee, or in the heirs, 
executors, or administrators of any trustee, shall by virtue of such instrument and 
without other assurance in the law, become and be conveyed, assigned and transferred, 
BO that the same shall thereupon become and be legally and effectually vested in such . 
new trustee or trustee, either solely or jointly with the surviving or continuing trustees 
or trustee, as the case may require j and every new trustee or trustees to be appointed as 
aforesaid, and also every trustee appointed by the Court either before or after the 
passing of this Act, shall have the same powers, authorities, and discretions, and shall in 
all respects act, as if he had been originally nominated a trustee by the deed, will, act, or 
other instrument creating the trust. 

64. The power of appointing new trustees hereinbefore contained may be exercised in Appointment of 
cases where a trustee nominated in a will has died in the lifetime of the testator. °«^ H^^l!^ ^ 

65. It shall be lawful for any executors to pay any debts or claims upon any evidence SSmed***^ 
that they may think sufficient, and to accept any composition, or any security, real or Executors may 
personal, for any debts due to the deceased, and to allow any time for payment of any compound, &c 
such debts as they shall think fit, and also to compromise, compound, or submit to 
arbitration all debts, accounts, claims, and things whatsoever relating to the estate of 

the deceased, and for any of the purposes aforesaid to enter into, give, and execute such 
agreements, instruments of composition, releases, and other things as they shall think 
expedient, without being responsible for any loss to be occasioned thereby. 

66. For the purposes of this Act a person shall be deemed to be entitled to the possession i^nants for life 
or to the receipt 01 the rents and income of land or personal property; although his estate ^^ m^ execute 
may be charged or incumbered, either by himself or by any former owner, or otherwise E2wdiwr****^*** 
howsoever to any extent ; but the estates or interests of the parties entitled to any such incumtomces. 
charge or incumbrance shall not bo affected by the acts of the person entitled to the posses- 
sion or to the receipt of the rents and income as aforesaid, unless they shall concur therein. 

67. None of the powers or incidents hereby conferred or annexed to particular offices, Powers *c. here- 
estates, or circumstances shall take effect or be exercisable if it is declared in the deed, ^y *^Y^"5*^ *** 
will, act, or other instrument creating such offices, estates, or circumstances that they pSde^mtion! 
shall not take effect ; and where there is no such declaration, then if any variations or 
limitations of any of the powers or incidents hereby conferred or annexed are contained 

in such deed, will, act, or other instrument, such powers or incidents shall be exerciseable 
or shall take effect only subject to such variations or limitations. 
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Nopmons Other 68. Nothing in this Act contained shall be deemed to empower any trustee or other 

titled uiSerSie P®"*^*^ ^ ^®*^ ^^^^ ^^ affect the estates or rights of any person whomsoeTer, except to 

settlement Aa the extent to which such trustee or other jperson might hare dealt with or affected the 

to be affected, estates or riglits of such person if the deed, will, act, or other instrument under which 

such trustee or other person is empowered to act had contained express powers for him 

so to deal with or affect such estates or rights. 

Operation of Act 69. This Act shall except where otherwise proyided extend to all deeds, wiUs, acts, or 

other instruments or trusts executed, passed, or created, as well before as after the passing 

of this Act. 

Interpretation of 70. In the construction of this Act the term " mortgage" shall be taken to include 

terms. every instrument by virtue whereof land is in any manner conveyed, assigned, pledged, 

or charged as security for the repayment of money or money's wortii lent, and to be 

reconveyed, reassigned, or released on satisfaction of the debt, and the t^rm ** mortgagor^' 

shall be taken to include every person by whom any such conveyance, assignment, 

pledge or charge as aforesaid shall be made, and the term " mortgagee" shall be taken 

to include every person to whom or in whose favour any such conveyance, assignment, 

pledge, or charse as aforesaid is made or transferred, and the term " judgnynt" shall 

be taken to indude registered decrees, orders of Courts of Equity and Insolvency, and 

other orders having the operation of judgments. 

Short titie. 71. This Act shall be sfyled and may be cited as the " Trust Property Act of 1862.*' 
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27 Hen. VIII, c. 10. An Act concerning Uses and Wills. [1535-6.] 

[Preamble, &c.] • 
The posBeasion of That where any person or persons stand or bo seised^ or at any time hereafter shall 

htoaor^ ^* t ^PP®° *^ ^® seised, of and in any honors, castles, manors, lands, tenements, rents, 
have the U8e.(4>) ^i^^ccs, revtrsions, remainders, or other hereditaments to the use, confidence, or trust 
of any other person or persons, or of any body politic, by reason of any bargain, sale, 
feoffment, fine, recovery, covenant, contract, agreement, will, or otherwise, by any 
manner means (^) whatsoever it be ; that in every such case all and every such person 
and persons and bodies pohtio that have, or hereafter shall liave, any such use, confidence, 
or trust, in fee simple, fee tail, for term of life or for years or ot^^herwise, or any use, 
confidence, or trust in remainder or reverter, shall from henceforth stand and be seised, 
deemed, and adjudged in lawful seisin, estate, and possession of and in the same honors, 
castles, manors, lands, tenements, rents, services, reversions, remainders, and heredita- 
' ments, with their appurtenances, to all intents, constructions, and purposes in the law, 
of and in such like estates as they had or shall have in use, trust, or confidence of and 
in the same ; and that the estate, title, right, smd possession that was in such person or 
persons that were, or hereafter shall be, seised of any lauds, tenements, or hereditaments 
to the use, confidence, or trust of any such person or persons, or of any body politic, 
be from henceforth clearly deemed and adjudged to be in him or them that have, or 
hereafter shall have, such use, confidence, or trust, after such quaUty, manner, form, 
and condition as they had before in or to the use, confidence, or trust that was in them. 
Assurance made 2. That where divers and many persons be, or hereafter shall happen to be, jointly 
of di^^ to the. seised of and in any lands, tenements, rente, reversions, remainders, or other heredita- 
ome of th^ ments, to the use, confidence, or trust of any of them that be so jointly seised, that in 
every such case that those person or persons which have, or hereafter shall have, any 
such use, confidence, or trust in any such lands, tenements, rents, reversions, remainders, 
or hereditaments, shall from henceforth have, and be deemed and adjudged to have, 
only to him or them that have, or hereafter shall have, any such use, confidence, or 
trust, such estate, possession, and seisin of and in the same lands, tenements, rent^, 
reversions, remainders, and hereditaments, in like nature, manner, form, condition, and 
course as he or they had before in the use, confidence, or trust of the same lands, 
tenements, or hereditaments ; saving and reserving to all and singular persons and bodies 
politic, their heirs and successors, other than those person or persons which be seised 
or hereafter shall be seised of any lands, tenements, or hei^dit^aments, to any use, 

(^^) A testator whose property consisted of real estate, leasehold lands, and a sqiuit* 
ting station fully stocked, and ready money, devised the whole to his wife, jointly with 
F. and H., their survivors and smrivor, and the heirs and executors of such survivor, 
upon trust to permit her " to have the full benefit and enjoyment" of the property for 
life, and then upon trust to divide it among all his children — the boys at twenty-one, 
and the girls at that age or upon marriage. Keld^ that the trustees had such an estate 
or interest in the personalty as would enable them to interfere to protect the interests of 
those in remainder, and to prevent the commission of waste in respect to such interests. 
Froti T. Uealy and others, 4, S.C.B.i £q[. 6. 
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* 

confidence, or trusfc, all such right, title, entry, intereet, posseesion, rents, and action as ^^^Pt ^ 
they, or any of tbem, had, or might have had, before the making of this Act. And also JcrSwr ^ ^^ 
saving to all and singular those' persons, and to their heirs, which bo or hereafter shall 
be scLsed to any use, all such fojmaer right, t^tle, entry, interest, possession, rents, 
customs, services, and action as they or any of them might have had to his or 
their own proper use, in or to any manors, lands, tenements, rents, or hereditaments, 
whereof they be or hereafter shall be seised to any other use, as if this present Act 
had never been had nor made, anything in this Act contained to the contrary notwith- 
standing. 

3. *' And where also divers persons stand and be seised of and in any lands, tenements, ^J^^ assured to 
or hereditaments, in fee simple or otherwise, to the use and intent that .some other 8ho^S?bepaid^' 
person or persons shall have and perceive yearly to them, and to his or their heirs, one out ihere<»to 
annual rent of x li or more or less, out of the same lands and tenements, and some other Bome other, 
person, one other annual rent to him and his assigns for term of life or years, or for 

some other special time, according to such intent and use as hath been heretofore 
declared limited and made thereof : ." Be it enacted, that in eveiy such case the same 
persons, thdr heirs and assigns, that have such use' and interesl, to have and perceive 
any such annual rents out of any lands, tenements or hereditaments, that they and every 
of them, thtir heirs and assigns, be adjudged and deemed to be in possession and seisin 
of the same rent, of and in such like estate as they had in the title, interest, or use of 
the said rent or profit, and as if a su£5cient grant or other lawful conveyance had been 
made and executed to them, by such as were or shall be seised to the use or intent 
of any such rent to be had, made, or paid according to the very trust or intent 
thereof ; and that all and every such person and persons as have or hereafter shall 
have any title, use, and interest in or to any such rent or profit, shall lawfully distrain 
for non-payment of the said rent, and in their own names make avowries, or by their 
bailiffs or servants make conisances and justifications, and have all o(4ier suits, entries, 
and remedies for such rents, as if the same rents had been actually and really granted 
to them, with suflicient clauses of distress, re-entry, or otherwise, according to such 
conditions, pains, or other things, limited and appointed, upon the trust and intent for 
payment or surety of such rent. 

4. That whereas divers persons have purchased, or have estate made and conveyed of ^ rh'"'**i»3»^ 
and in divers lands, tenements, and hereditaments unto them and to their wivds, or to j^tuw and 
the heirs of the husband, or to the husband and to the wife, and to the heirs of their dower of her 
two bodies begotten, or to the heirs of one of their bodies begotten, or to the husband busband's lands, 
and to the wife for term of their lives, or for term of life of the said wife, or where 

any such estate or purchase of any lands, tenements, or hereditaments hath been or 
hereafter shall be made to any husband and to his wife, in manner and form expressed, 
or to any otlier person or persons, and to their heirs and assigns, to the use and behoof 
of tlie said husnind and wife, or to the use of the wife as is before rehearsed, for the 
jointer of the wife ; tlmt then, and in every such case, every woman married, having such 
jointer made or hereafter to be made, shall not claim nor have title to have any dower 
of the residue of the lands, tenements, or hereditaments that at any time were her said 
husband's by whom she hath any such jointer, nor shall demand nor claim her dower of 
and against them that have the lands and inheritances of her said husband, but if she 
hath no such jointer, then she shall be admitted and enabled to pursue^ have, and 
demand her dower by writ of dower after the due course and order of the common 
laws of this realm : this Act or any law or provision made to the contrary thereof 
notwithstanding. 

5. Provided always, that if such woman be lawfully expulsed or evictod from her a woman shall 
mid jointer, or from any part thereof, without any fraud or covin, by lawful entry, be endowed 
action, or by discontinuance of her husband, thea every such woman shall be endowed ^ iSoovmS?" 
of as much of the residue of her husband's tenements or hereditaments whereof she 

was before dowable as the same lands and tenements so evicted and expulsed shall 
amount or extend unto. 

6. [WomenTieretofore married.] 

7. Provided also, that if any wife hjive or hereafter slmll have any manors, lands, A Jointure after 
tenements, or hereditaments, unto her given and assured after marriage for term of her 2n"?*f ^^i^o^ 
life, or otherwise in jointer, except the same assurance be made to her by Act of Parlia- by the wife, 
ment, and the said wife after that fortune to outlive her said husband, in whose time 

the said jointer was made or assured unto her, that then the same wife so over-living 
shall and may, at her liberty, after the death of her said husband, refuse to have and 
t»ke the lands and tenements so to her given, appointed, or assured, during the cover- 
ture, for term of her life or otherwise in jointer, except the same assurance be to her 
made by Act of Parliament as is aforesaid, and thereupon to have, ask, demand, and 
take her dowor by writ of dower or otherwise, according to the common law, of and in 
all such lands, tenements, and hereditaments, as her husband was and stood seised of 
any state of inheritance at any time during the coverture ; anything contained in this 
Act to the contrary thereof notwithstanding. 

M 
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Thta statute 8. Provided also, that this present Act or anything herein contained, extend, nor be at 

'***"tat *to?f^ ^^y *^™® hereafter interpreted, expounded, or taken to extinct, release, discliarge, or 

rooognizance. suspend any statute, recognizances, or other bon4, by the execution of any estate of or 

in any lands, tenements, or hereditaments, by the authority of this Act to any person 

or persons, or bodies politic j anything contained in this Act to the contrary thereof 

notwithstanding. 

9. [Wills made before or shortly after the statute.] 

10. [How fines, reliefs, and heriots shall be paid to the King.] 

11. [Other lord's fines, reliefs, and heriots.] 

12. [0?#^«» qiis use, may take all such advantages as his feoffees might have liad.3 
-* 13. Actions now depending.] 

14. [Wardships, liveries, or ouster le main, of any now being within age, or of full 
age.] 

15. [Recognisances taken to the King's use concerning recoveries.] 

16. [Estates of lands executed to persons bom in Wales.] 

WILLS. (*) 

82 Henry VIII, c. 1. The Act of Wills, Wards, and Primer Seisins, 
whereby a man may devise two parts of his land. [1540.] (^) 

82 H. VIII, a 1. " Whebe the King's Most Boyal Majesty in all tlie time of his most gracious and noblo 
reign hath ever been a merciful, loving, benevolent, and most gracious sovereign 
lord unto all and singular his loving and obedient subjects,, and by many times post hath 
not only showed and imparted to them generally by his many, often, and beneficim pardons 
heretofore by authority of his parliament granted, but also by divers other ways and 
means, many great and ample grants and benignities, in such wise as all his said subjects 
been most bounden to the uttermost of all their powers and graces by them received of 
God to render and give unto Uis Majesty their most humble reverence and obedient 
thanks and services, with their daily and continual prayer to Almighty Ood, for the 
continual preservation of liis most royal estate in most kingly honor and prosperity ; 
vet always His Majesty being repleat and endowed by God with grace, goodness, and 
liberality, most tenderly considering that his said obedient and loving subjects cannot 
use or exercise themselves according to their estates, decrees, faculties and qualities, or 
to bear themselves' in 8uc\^ wise as that they may conveniently keep and maintain their 
hospitahties and families, nor the good education and bringing \lp of their lawful gene- 
rations, which in this realm (laud be to God) is in all parts very great and abundant, but 
that in manner of necessity, as by daily experience is manifested and known, they shall not 
be able of their proper goods, chattels, and other movable substance, to discharge their 
debts, and after their degrees set forth and advance their children and posterities ; 
wlierefore our said sovereign lord most virtuously considering the mortality that is to 
every person at God's will and pleasure most common and uncertain, of his most blessed 

(•) These Acts of Henry Till, although repealed by the new Wills Act (1 Vic. c. 26), 
are still applicable to wills made before the 1st January, 1840. The same remark appUcs 
to 8ections»5, 6, 12, 19, 20, 21, and 22 of the Act 29 Car. II, c. 3, generally known as 
the Statute of Frauds (see these sections, sub tit. " Frauds, Statute of," aiUe), The 
earher Acts referred to will be found in Chitty's Collection, sub tit. " Wills." 

(*"*) Testator by his will, executed in 1824, made a general devise of all the residito 
of his real estate not otherwise disposed of, whether in posfcssion, reversion, remainder, 
or expectancy, to E.T. and the heirs of his body. By a codicil made in 1834, he revoked 
that devise, and devised all his real estate "not otherwise disposed of" by his will 
or codicil to trustees, in trust for E. T. for hfe, and at E. T's decease, if he should 
have lawful issue, to E. T's heirs, and in default to the testator's own right heirs. 
Subsequent to the date of this codicil, and in the year 1835, the testator acquired by 
purchase other real estate. In 1836 he executed another codicil, by which he altered 
the devises contained in the will and codicil, but tnade no mention of the estate acquired 
in 1835. This codicil contained these passages : ** And whereas by my said will or 
codicil, or one of them, I did give ana bequeath all my real estate, not specifically 
otherwise disposed of, to trustees therein named, in trust for my son, E. T." ** Now, I 
hereby revoke and annul such part of my said bequest as relates to my own right heirs, 
and hereby devise and bequeath the same real estate, in the event of my said son's 
death without issue, to all the cliildren of J. T., and of my nephew J. H., and of my 
daughter H., who shall be then hving, share and share alike, as tenants in common." 
Jleldy i.e.f affirming the judgment of the Supreme Court, that the last codicil did not 
amount to a republication of the will and former codicil so as to pass the real estate 
subsequently acquired, but was confined to the dispositions of the estate he was seized of 
at the date of the will, and that the testator died intestate as to the after-acquired real 
estate. Hughes v. Hoiking, 11, Moore's P.C. Re^wrts, 1. 
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disposition and liberality being willing to relieve and help his said subjects in their said 

necessities and debility,' is contented and pleased that it be ordained and enacted by 

authority of this present parliament in manner and form as hereafter followeth" ; that is 

to say, That all and every person and persons having, or which hereafter shoJl have. Lands holden in 

any manors, lands, tenements or hereditaments, holden in soccage, or of the nature of soccaare, and 

soccage tenure, and not having any manors, lands, tenements or hereditaments holden byTfnlShS?*'' ^^ 

of the King our sovereign lord by knights service, by soccage tenure in chief, or of the service. 

nature of soccage tenure in chief, nor of any other person or persons by knights service 

from the twentieth day of July, in the year of our Lord God M.D.XL., shall have full 

and free liberty, power, and authority to give, dispose, will, and devise, as well by his Tenants In fee, 

last will and testament in wiiting, or otherwise, by act or acts lawfully executed in liib J^""^^**^ ^^^* 

life, all his said manors, lands, tenements, or hereditaments, or any of them, at his free °®^^"® the same. 

will and pleasure j any law, statute, or other thing heretofore had, made or used to the 

contrary notwithstanding. 

2. That all and every person and persons having manors, lands, tenements, or heredita- Lands holden of 
ments, holden of the King our sovereign lord, his heirs or successors, in soccage, or of ***® ?*^'*'} "^^ 
the nature of soccage tenure in chief, and having any other manors, lands, tenements, S^ie holden by 
or hereditaments holden of any other person or persons in soccage, or of the nature of knights service, 
soccage tenure, and not having any manors, lands, tenements, or hereditaments, holden 

of the King our sovereign lord b\' knights service, nor of any other lord or person by 
like service, from the twentieth day of Jidy, in the said year of our Lord God M.D.XL., 
shall have full and free liberty, power, and authority to give, will, dispose, and 
devise, as well by his last will or testament in writing, or otherwise by any act or acta 
lawfully executed in his life, all his said manors, lands, tenements, and hereditaments, 
or any of them, at his free will and pleasure ; any law, statute, custom, or other thing 
heretofore had, made, or used to the contrary notwithstanding. 

3. Saving alway, and roscrving to the King our sovereign lord, his heirs and A saving of the 
successors, all his right, title, and interest, of primer seisin and reliefs, and also all King's primer 
other rights and duties for tenures in soccage, or of the nature of soccage tenure in fl5^f<J!?*iilj^, 
cliief, as heretofore hath been used and accustomed, the same manors, lands, tenements, tion. 

or hereditaments to be taken, liad and sued out of and from the hands of His Higlmess, 
his heirs and successors, by the person pr persons to whom any such manors, lands, 
tenements, or hereditaments shall be disposed, willed, or devised, in sucli and like 
manner and form as hath been used by any heir or heirs before the making of this 
statute ; and saving and reserving also nnes tor alienations of such manors, lands, tene- 
ments, or hereditaments Ifolden of the King our sovereign lord in soccase, or of the 
nature of soccage tenure in chief, whereof tliere shall be any alteration of freehold or 
inheritance mado by will or otherwise, as is aforesaid. 



34 and 35 Henry VIII, c. 6. The Bill concerning the Explanation of 

Wills. [1542-3.] 

'* Whbbb, in the last Parliament begun and holden at Westminster, the twenty •eighth Recites part of 
day of April, ia the thirty-first year 01 the King's most gracious reign, and there by divers *^ ^ VUI, c. 1 
prorogations holden and continued unto the twenty-fourth day of July, in the thirty- 
second year of his said reign, it was by the King's most gracious and liberal disposition 
showed towards his most humble and obedient subiects, ordained and enacted how and 
in what manner lands, tenements, and other hereditaments might be by will or testa- 
ment in writing, or otherwise by any act or acts lawfully executed in the Ufe of every 
person given, disposed, willed, or devised, for the advancement of the wife, preferment 
of the children, payment of debts of every such person, or otherwise, at his will and 
pleasure, as in the same act more plainly is declared : sithen the making of which 
estatute, divers doubts, questions, and ambiguities have risen, been moved, and grown, 
by diversity of opinion taken in and upon the exposition of the letter of the same 
estatute." 

2. For a plain declaration and explanation whereof, and to the intent and purpose 
i)hat the King's obedient and loving subjects shall and may take the commodity and 
advantage of the King's said gracious and Uberal disposition, the lords spiritual and 
t'Cmporal, and the commons in this present parliament assembled, most humbly 
beseeehen the King's Majesty, that the meaning of the letter of the same estatute, 
concerning such matters hereafter rehearsed, may be by the authority of this present 
pailiament enacted, taken, expounded, judged, declared, and explained in manner and. 
form following : 

3. First, Where it is contained in the. same former statute, within divers articles and 
branches of the same, that all and singular person and persons having any manors, 
lands, tenements, or hereditaments of the estate of inheritance, should liave full and 
free liberty, power and authority to give, will, dispose, or assign, as well by his last will 
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The words 
*' estate of in- 
heritance" how 
to be understood. 

Fee- simple in 
coparoeneiy, 
common, kc. 
Persons seised in 
fee simple, 
whether in pos- 
session, rever- 
sion, remainder, 
Ac, may devise, 
kc 

Devising of rent 
or common out 
of land 



Lands holden of 
the King by 
kniffhts servioe 
in diief. 



Lands holden of 
the King by 
knights servioe, 
and lands holden 
insoocage. 



A will made of 
the whole shaU 
be good for two 
parts. 



and testament in writing, or otherwise bj any act or acts lawfully executed in bis life, 
Ids manors, lands, tenements, or hereditaments, or any of them, in such manner and 
form as in the same former Act more at large it doth appear. Which words of " estate 
of inheritance," by the authority of this present parliament, is and shall be declared, 
expounded, taken, and judged of estates in fee-simple only. 

4. And also that all and singular person and persons having a sole estate or interest 
in fee-simple, or seised in fee simple, in coparceny or in common in fee-simple, of and 
in any manors, lands, tenements, rents, or other hereditaments, in possession, reversion, 
remainder, or of rents or services incident to any reversion or remainder, and having 
no manors, lands, tenement*, or hereditaments holden of the King, liis heirs or suc- 
cessors, or of any other person or persons by knight's service, shall have full and free 
liberty, power, and authority to give, dispose, will, or devise to any person or persons 
(except Dodies politic and corporate) by his last will and testament in writing, or other- 
trise by any act or acts lawfully executed in his life, by himself, solely, or by himself 
and otnet jointly, severally, or particularly, or by all those ways, or any of them, as 
much as in him of right is or shall be, all his said manors, lands, tenements, rents, and 
hereditaments, or any of them, or any rents, commons, or other profits or commodities 
out of or to be perceived of the same, or out of any parcel thereof, at his own free will 
and pleasure ; any clause in the said former act notwithstanding. 

5. That all and singular person and persons, having a solo estate or interest in fee- 
simple, or seised in fee-simple in coparccncry, or in common in fee-simple, of or in any 
manors, lands, tenements, rents, or other hereditaments in possession, ro>Tesion, or 
remainder, or of and in any rents or services incident to any reversion or remainder, 
holden of the* King by knights service in chief, or of the nature of knights service in 
chief, hath, and by the authority of this present Parliament shall have, full and ireo 
liberty, power and authority to give, dispose, will, or assign to any person or persons 
.(except bodies politic and corporate) by his last will and testament, in writing or other- 
wise DV any act or acts lawfully executed in his lifetime by himself solely, or by 
himseli and others jointly, severally, or particularly, or by all those ways or any of 
them, as much as in him of right is or shall be, two parts as well of all the said manors, 
lands, tenements, rents, and hereditaments, as of all and singular his other rents and 
hereditaments, or of any of them, or any rents, conmions, or other profits or commodities 
out of t)r to be perceived of the same two parts, or out of any ^u"cel thereof in three 
parts to be divided, or as much thereof as shall amount to the full and clear yearly 
value of two parts thereof, in three parts to be divided, of what person or per^ns 
soever the same be holden, at his free will and pleasure. 

6. That the said will so declared shall be good and effectual for two parts of the said 
manors, lands, tenements, and hereditaments, although the will so declared be made of 
the whole, or of more than of two parts of the same : The same division to be made 
and set forth by the devisor or owner of the same manors, lands, tenements, and 
hereditaments, by liis -last will in writing, or otherwise in writing ; and in default 
thereof, by a commission to be granted out of the King's court of the wards and 
liveries, upon the inquiry of the true value thereof by the oaths of twelve men, and 
return or certificate thereof, had in the same court, of the said manors, lands, tenements, 
and hereditaments, division to be made by the master of the wards and liveries, if the 
master of the wards and liveries for the time being, and the parties thereunto, cannot 
otherwise agree upon the same division : And that the issue and profits of the two 
parts of the same manors, lands, tenements, and hereditaments, upon every such 
division to be restored to them that shall have right or title to the same from the death 
of the owner or devisor thereof. 

7. That aU and singular person and persons, having a sole- estate or interest in fee- 
simple, or scbed in fee-simple in coparcenery, or in common in fee-simple, of and in 
any manors, lands, tenements, rents, or other hereditaments, in possession, reversion, or 
remainder, or of and in any rents or services incident to any reversion or remainder 
holden of the King, liis heirs, or successors, by knights service, and not in chief, or 
holden of any other person or persons by knights service, shall have full and free 
liberty, power, and autliority, to give, dispose, will, or devise to any person or persons 
(except bodies politic and corporate) by his last will and testament in writing, or other- 
wise by any act or acts lawfully executed in his life by himself solely, or by himself 
and otners jointly, severally or particularly, or by all those ways, or any of them, as 
much as in him of right is or shall be, two parts of all the said manors, lands, tene- 
ments and hereditaments, or any of them so holden by knights service, or any rents, 
common or other profits or commodities out of or to be perceived of the same two 
parts, or out of any parcel thereof in three parts to be diviaed, or as much thereof as 
shaU amount to the full and clear yearly value of two parts thereof in three parts to 
be divided at his free will and pleasure. 

8. That the said will, so declared by authority aforesaid, shall be good and effectual 
for two parts of the said manors, lands, tenements, and hereditaments, although thy 
will so declared be or shall be made of the whole lands and tenements so holden be 
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Imighta sernce, or of more than two parts of the same ; and also for the whole of all 

other such manors, lands, tenements, and hereditaments, or any of them, not holden of 

the king by knights servicrf in chief, or otherwise by kxdglits serrice, nor of any other 

person by knights service, and of any rents, commons or other profits or conmiodities 

out of or to be perceived of the same, or out of any parcel thereof, at his free will and 

pleasure ; the same division to be made and sot forth oy the owner of the said manors, How the division 

lands, tenements, . and hereditaments, by his last will and testament in writing, or f^ ^® *^J p^ 

otherwise in writing ; and in default thereof, for as much of the same manors, lands, JSt tortL' 

tenements^ and hereditaments as shall concern the King's interest, by commission to be 

directed out of the King's court of the wards and liivries for the time being and the 

parties thereunto cannot otherwise agree upon the same division ; and that restitution 

of the issues and profits of the two parts thereof shall be had and made in manner and 

form abovosaid : And for such of the said manors, lands, tenements, and hereditaments 

as shall concern the interest of any other lord or lords, by commission to be granted 

out of the King's court of chancery, to inquire thereof by the oaths of twelve men, if 

the same lord or lords and the parties thereunto cannot otherwise agree upon the same 

division. 

14. That wills or testaments made of any manors, lands, tenements, or other hero- Persons inoap*- 
ditaments, by any woman covert, or person virithin the ago of twenty-one years, idiot, citated ta devise 
or by any person de non sane memory, shall not be taKen to be good orofPectual in ^®^ l*nds. 
the law. 

(*) 29 Car. n,c. 3. An Act for Pi-evention of Frauds and Perjuries. [1676.] 

5. That from and after the said twenty-fourth of June, all devises and bequests of Devisee of lands 
any lands or tenements, devisable either by force of the statute of wills or by this ^j}}^^ 
statute, or by force of the custom of Kent, or the custom of any borough, or any other attested by threo* 

Particular custom, shall be in writing, and signed by the party so devising the same, or or fonr^ 
y some otlicr person in his presence and by his express du;|ction8, and sh^ be attested ^*>icw®*- 
and subscribed in the presence of the said clevisor by three or four credible witnesses, or 
else they slrnll be utterly void and of none effect. 

6. And moreover, no devise in writing of lands, tenements, or hereditaments, nor any How the same 
clause thereof, shall at any time after the said twenty -fourth of June be revocable, shall be rovo- 
otherwise than by some other will or codicil in writing, or other writing declaring the ^^^•• 
same, or by burning, cancelling, tearing, or obliterating the same by the testator himself, 

or in his presence, and by his directions and consent ; but all devises and bequests of 
lands and tenements shall remain and continue in force until the same be burnt, 
cancelled, torn, or obliterated by the testator or his directions, in manner aforesaid, or 
unless the same be altered by some other will or codicil in writing, or other writing of 
the devisor, signed in the presence of three or four witnesses, declaring the same ; "any 
former law or usage to the contrary notwithstanding. 

12. And for the amendment of the law in the particulars following ; be it enacted, Estates ^cr 
That from henceforth any estate pur autre vie shall be devisable by a will in writing, vI*52bSJm**^ 
signed by the party so devising the same, or by some other person in his presence anci- ^«^^»■•™•• 
by his express directions, attested and subscribed in the presence of the devisor by 
three or more witnesses ; and if no such devise thereof be made, the same shall be And shall be 
chargeable in the hands qf the heir, if it shall come to him by reason of a special J2Jj*^°Jj® 
occupancy, as assets by descent, as in the cose of lands in fee-simple ; and in case there "®"^' hands, 
be no special occupant thereof, it shall go to the executors or administrators of the 

garty that had the estate thereof by virtue of the grant, and shall be assets in their 
anas. 

19. And for prevention of fraudulent practices in setting up nuncupative wills, which Nuncupative 
have been the occasion of much perjury ; bo it enacted, That from and after the ^"^fi** 
aforesaid twenty-fourth day of June, no nuncupative will shall bo good, where the 

estate thereby bequeathed shall exceed the value of thirty pounds, that is not proved by 
the oaths of three witnesses (at the least) that were present at the making thereof, nor 
unless it be proved that the testator at the time of pronouncing the same did bid the 
persons present, or some of them, bear witness that such was his will^ or to that effect ; 
nor unless such nuncupative will were made in the time of the last sickness of the 
deceased ; and in the house of his or her habitation or dwelling, or where he or she has 
been resident for the space of ten days or more next before the making of such will, 
except where such person was surprised or taken sick, being from his own home, and 
died before he returned to the place of his or her dwelling. 

20. That after six months passed after the speaking of the pretended testamentary Probate of nun- 
words, no testimony shall be received to prove any will nuncupative, except the said cupative wills, 
testimony or the substance thereof, were committed to writing within six days after the 

making of the said will. 

(*) See the sections of this Act not relating to Wills, sub tit. " Frauds (Statute of.)" 



1 82 



WILLS. 



21. That no letters testamentary, or probate of any nuncupative will shall pass the seal 
of any Court till fourteen days at the least after the decease of the testator be fully 
expired, nor shall any nuncupatiye will be at any time received to be proved, unless 
process have first issued to call in the widow or next of kindred to the deceased, to the 
end they may contest the same if they please. 
Repeal of wills. 22. That no will in writing, concerning any goods or chattels or personal estate shall 
be repealed, nor shall any clause, devise, or bequest therein be altered or changed by 
any words or will by word of mouth only, except the same be in the life of the testator, 
committed to writing, and after the writing thereof read unto the testator, and allowed 
by him, and proved to be so done by three witnesses at the least. 

23. Provided always, That notwithstanding this Act, any soldier being in actual 
military service, or any mai'iner or seaman being at sea, may dispose of his movables, 
wages, and personal estate, as he or they might have done before the making of this 
Act. 

24. That nothing in this Act shall extend th alter or change the jurisdiction or right 
of probate of wills concerning personal estate, but that the prerogative Court of the 
Archbishop of Canterbury, and other ecclesiastical Courts, and other Courts having 
right to the probate of such wills, shall retain the same right and power as they liad 
before, in every respect, subject nevertheless to the rules and directions of this Act. 



Soldiers' and 
mariners' wills 
excepted. 



The jurisdiction 
of Courts saved 



29 Car. II, c S. 

Devisee, &a, 
attesUng the 
devise void, but 
be admitted to 
prove the will 



Creditor attest- 
ing, admitted a 
witness. 



25 Greo. II, c. 6. An Act for avoiding and putting an end to certain 
doubts and questions relating to the Attestation of Wills and Codicils 
concerning Real Estates in that part of Great Britain called England, 
and in His Majesty's Colonies and Plantations in America. (*) [1752.] 

1. Be it enacted, Tliat if any person shall attest the exe<Jution of any will or codicil 
which shall be mado after the 24th day of June, 1752, to whom anv beneficial devise, 
legacy, estate, interest, gift, or appointment of, or affecting any real or personal estate, 
other than and except charges on lands, tenements, or hercditaments for payment of 
any debt or debts^ shall bo thereby given or made, such devise, legacy, estate, interest, 
gilt or appointment shall, so far only as conc^m^ such person attesting the execution of 
such will or codicil, or any person claiming under him, be utterly null and void ; and 
such person shall bo admitted as a witness to the execution of such will or codicil, 
within the intent of the said Act ; notwithstanding such devise, legacy, estate, interest, 
gift, or appointment mentioned in such will or codicil. (*^) 

2. That in case by any will or codicil already made, or hereafter to be made, any 
lands, tenements, or hereditaments are or shall be charged with any debt or debt^ ; and 
any creditor whose debt is so clmrged, hath attested or shall attest the execution of 
such will or codicil, every such creditor, notwithstanding such charge, shall bo admitted 
as a witness to the execution of such will or codicil, within the int^snt of the said Act. 



(•) This Act, though repealed by the Wills Act now in force, is still applicable to all 
wills made before 1st January, 1840. 

(*^) The plaintiff claimed certain land as devisee under the will and codicil of J. H. 
Both those instruments were dated before the Wills Act, 1 Vic. No. 26, came 
into operation in this Colony, and both were executed so as to pass real estate — 
being each attested by three witnesses. The devise in question was contained in the 
will, which also included another devise to the plaintiff, viz., an estate called Shanes 
Park. The plaintiff was one of the attesting witnesses to the will, but was not a 
witness to the codicil. The latter which was dated a few days after the will, and 
written on the same parchment, was in the following terms : — •' I J. H. being of sound 
mind, &c., do also give, devi.*e, and bequeath to (the plaintiff) all mv household furni- 
ture, books, clothes and other chattels, with the stock, consisting of horses and other 
cattle at Shanes Park, which I may possess at my decease. I also declare that theforc' 
going willy bsiiring tng seal and signature^ and witnessed bg J. F., 8. S., and J. If. (the 
plaintiff) together' wUh this codicil is mg last will and testament " ; and the exeoution 
was attested in the following form — " Signed, sealed, pubh'shed, and declared by said 
testator J. H., as and for his l<tst will and testamenty in the presence of, &c." Held, 
that by the operation of the Act 23 Quo. II, c. 6, the devise to the plaintiff in the- will waft' 
void, by reason of his being one of the attesting witnesses thereto ; and that the codicil 
had not the effect of reviving or setting it up. Harris v. Smart, 9, S. C. R., p. 83. 
[Vice-Chancellor Bacon, however, in Anderson v. Anderson, 1-3, L.R., Eq., 381, held that 
a duly attested codicil had the effect of repabUshing and incorporating the will, so as to 
render a ^ft void under this statute valid notwithstanding attestation of the will by the 
donee's wife, — JEirf.] 
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3. That if any person hath attested the execution of any will or codicil already made, Legatee who has 
or shall attest the execution of any -will or codicil, which shall be made on or before tlie Jj^jJ JJf^^^^Jig 

• said 24th day of June, 1752, to whom any legacy or bequest is or shall be thereby legacy, admitted 
given, whether charged upon lands, tenements, or heroditamoDts, or not ; and such m a witness. . 
person before ho shall give his testimony concerning the execution of any such will or 
codicil shall have been paid, or have accepted or released, or slfoU have refused to 
accept such legacy or bequest upon tender made thereof ; such person shall be admitted 
as a witness to the execution of such will or codicil, within the intent of the said Act, 
notwithstanding such legacy or bequest. 

4. Provided always, That in the case of such tender and refusal as aforesaid, such After refusal he 
person shall in nowise be entitled to such legacy or bequest, but shall be for ever after- *8 barred from 
wards barred therefrom ; and in case of sucli acceptance as aforesaid, such person shall 2i^*2JSpiM»oe 
retain to his own use the legacy or bequest which shall have been so paid, satisfied, or may retain, 
accepted, notwithstanding such will or codicil shall afterwards be adjudged or deter- 
mined to be void, for want of due execution, or for any other cause or defect 
whatsoever. 

5. That in case any such legatee as aforesaid, who hath attested the execution of any Legatee attesting 
will or codicil already made, or shall attest the execution of any will or codicil which mJ^^j^^"^ ^ ***^ 
shall be made on or before the said 24th day of June, 1752, shall have died in the tesUitor.*or ^ 
lifetime of the testator, or before ho shall have received or released the legacy or before he has 
bequest so given to him as aforesaid, and before he shall have refused to receive suck '"®J®*][S?w' 
legacy or bequest on tender made thereof, such legatoe shall be deemed a legal witness ^tness. 

to the execution of such will or codicil, within the intent of the said Act, hotwith- 
standing such legacy or bequest. * 

6. Provided always. That the credit of every such witness so attesting the execu- Credit of the 
tion of any will or codicil in any of the eases in this Act before mentioned, and all J*Jr^*^i*t 
circumstances relating thereto, shall be subject to the consideration and determina- ^^e Court, Ac.^ 
tion of the court and the Jury before whom any such witness shall be examined, 

or his testimony or attestation made use of ; in like manner to all intents and 

Surposes as the credit of witnesses in all other cases ought to bo considered of and 
etermihed. 

7. That no person to whom any beneficial estate, interest, gift, or appointment, shall No devisee where 
be given or made, which is hereby enacted to be null and void as aforesaid, or who shall 2ade*void.*&e. 
have refused to receive any such legacy or bequest on tender being made as aforesaid ; bebig examined, 
And who shall have been examined as a witness concerning the execution of such &c., shall after- 
will or codicil, shall, after he shall have been so examined, demand or take possession of, J^^JJ*^^ *°^ 
or receive any profits or benefit of or from any such estate, interest, gift, or appoint- 
ment so given or made to him, in or by any such will or codicil ; or demand, receive or 

accept from any person or persons whatsoever, any such leeaoy or bequest, or any 
satisfaction or compensation for the same, in any manner or under any colour of pretence 
whatsoever. 

8. Provided always, That this Act pr anything herein contained, shall not o^Etend or Cases where the 
be constructed to extend to the case of any heir at law, or of any devisee in a prior will ^'•Jj^ty ?|^J^^ 
or codicil of the same testator, executed and attested according to the said recit<?d Act, of vdtaene^ra 
or any person claiming under them respectively, who has been in quiet possession for not affected, 
the space of two years next preceding the 6 day of May, 1751, to such lands, tenements, 

and hereditaments, whereof he has been in quiet possession as aforesaid ; and also that 
this Act or anything herein contained, shall not extend or be construed to extend to any 
will or codicil, the validity or due execution whereof have been contested in any suit 
in law or equity, commenced by the heir of such devisor or the devisee in such 
prior will or codicil, for recovering the lands, tenements, or hereditaments mentioned to 
D© devised in any will or codicil so contested, or any part thereof, or for obtaining 
any other judgment or decree relative thereto, on or before the said 6th day of May, 
1751, and which has been already determined in favour of such heir at law or devisee in 
such prior will or codicil, or any person claiming under them respectively, or which is 
still depending, and has been prosecuted vrith due diligence ; but the validity of every 
such will or codicil, and the competency of the witnesses thereto, shall be adjudged and 
determined in the same manner to all intents and purposes as if this Act had never been 
made ; anything hereinbefore contained to the contrary thereof in anywise notwith* 
standing. 

9. Provided always nevertheless. That no possession of any heir at law or devisee, in Possessions 
such prior will or codicil as aforesaid, or of any person claiming under them respectively, which *^J^^ 
which is consistent with or may be warranted by or under any will or codicil attest^ vSSSn^Sn^n- 
according to the true interest and meaning of this Act, or where the estate descended or in^ of the pre- 
might have descended to such heir at law, till a future or executory devise by virtue of oMkig daoss. 
any will or codicil attested according to this Act should or might take effect, shall be 

deemed to be a possession within the intent and meaning of the claufle herein Iftet 
before contained. 
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No penon \>j de«d 
or will, ftc, ihall 
wttle or diapOM of 
KUj real or personal 
property, in «neh 
manner that the 
rents or produce 
shall be accumn- 
lated for a longer 
period tt^an the life 
of the settler ; or 21 
years after his de- 
cease or during the 
minority of any 
party liTing at his 
decease ; or the 
minorities of per- 
sons beneficially 
entiMed. Any 
other direction 
sh«ll be Toid, and 
the rents, Ae., so to 
the peraons cnoUcd 
thervto. 



Nothing herein to 
extend to any pro- 
Tision for pnrment 
of debts, or for 
raising portions for 
children, or touch- 
ing the produce of 
timber. 



Restrictions shall 
take effect with 
respect to bills 
made before the 
passing of this Act, 
only where the tee« 
tator shall live, ftc., 
12 months af)er the 
passing of thia Act. 



39 and 40 Oreo. Ill, c. 98. An Act to restrain all Trusts and Directions in 
Deeds or Wills whereby the Profits or Produ<3e of Keal or Personal 
Estate shall b» accumulated and the beneficial enjoyment thereof post- 
poned beyojd the time therein limited. (♦) [28th July, 1800.] 

** Whereas it is expedient that all dispositions of real or personal estates, whereby the 
profits and produce thereof are directed to be accumulated, and the beneficial enjoyment 
thereof is postponed, should be made subject to the restrictions hereinafter contained :" 
be it enacted, That no person or persons shall after the passing of this Act, by any deed 
or deeds, surrender or surrenders, will, codicil, or otherwise howsoever, settle or oisposo 
of any real or personal property so and in such manner that the rents, issues, profits or 
produce thereof shall be wholly or partially accumulated for any longer term than tho 
life or lives of any grantor or grantors, settler or settlers ; or the term of twenty -one 
years from the death of any such grantor, settler, devisor, or testator ; or during tho 
minority or respective minorities of any person or persons* who shdll be living, or in 
ventre sa m^re at the time of the death of such grantor, devbor, or testator ; or during 
the minority or respective minorities only of any person or persons who under the 
uses or trusts of the deed, surrender, will or other assurances, directing such accumula- 
tions would for the time being, if of full age, be entitled to the rents, issues and profits, 
or the interest, dividends or annual produce, so directed to be accumulated : and in 
every ease where any accumulation shall be directed otherwise than as aforesaid, suoh 
direction shall be null and void, and the rents, issues, profits, and produce of such 
property so directed to be accumulated' shall, so long as the same shall oe directed to be 
accumulated contrary to the provisions of this Act, go to and be received by sudi 
person or persons as would have been entitled thereto if such accumulation had not 
been directed. 

2. provided always. That nothing in this Act contained shall extend to any provision 
for payment of debts of any grantor, settler or devisor, or other person or persons, or 
to any provision for raising portions for any child or children of any grantor, settler or 
devisor, or any child or children of any person taking any interest under any such 
conveyance, settlement or devise, or to any direction touching the produce of timber or 
wood upon any lands or tenements ; but all iBuch provisions and directions shall and 
may be made and given as if tliis Act had not passed. 

4. Provided also, That the restrictions in this Act contained shall take effect and be 
in force,' with respect to wills and testaments made and executed before the passing oi^ 
this Act, in such case only where the devisor or tostator shall be living, and of sound 
and disposing mind, after tho expiration of twelve calendar months from the passing of 
this Act. 



Preamble. 

7 W. IV. and 1 
Vic. a 26. 

Adopted and 
applied in the 
administoUJon of 
Justice in New 
South Wales. 



Commencement 
of Act 



WILLS (Adopting Act). 

3 Vic. No. 5. An Act for adopting a certain Act of Parliament, intituled, 
." An Act /or the amendment oftlie Laws with reaped to WUhy^ in the 
Administration of Justice in New South Wales, in like manner as 
other Laws of England are applied therein. [6th August, 1839.] 

Whbbeas a certain Act of Parliament was passed in the year one thousand eight 
hundred and thirty-seven, intituled, "An Act for the amendment of the laws toUh 
respect to WilU** : And whereas it is expedient to adopt and apply the said recited Act of 
Parliament in the administration of Justice in New South Wales : Be it therefore enacted 
by His Excellency the (lovemor of New South Wales, with the advice and consent of the 
Legislative Council thereof. That the said recited Act of Parliament shall be and the 
same is hereby adopted and directed to be applied in the administration of justice in the 
said Colony and its Dependencies, from and after the time hereinafter mentioned, in like 
manner as other laws of England are therein applied. 

2. And whereas it is expedient that the said recited Act of Parliament should not 
commence or take effect m the Colony of New South Wales until the first day of 
January next ensuing : Be it enacted. That the said recited Act of Parliament shall 
not commence or take effect in the Colony aforesaid before the first day of January, one 
thousand eight hundred and forty, and that every clause and provision in the said 
recited Act shall, on, from, and after the said day of January, have only the same e^ect in 
the Colony of New South Wales as the same have had in Her Majesty's Kingdom of 
England, from and after the first day of January, one thousand eight hundred and 
thirty-eight. 

(*) This Act is more commonly known as the " Thellusson Act." 
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7 W. IV, and 1 Vic. cap. 26. An Act for the amendment of the Laws 

with respect to Willa [3rd July, 1837.] • 

Bb it enacted by the Queen's Most Excellent Majesty, by and with the advice and con- Meanln^of oer- 
Bent of the Lords Spiritual and Temporal and Commons in this present Parliament ^ J^ti^ 
assembled, and bv the authority of the same, That the words and expressions hereinafter 
mentioned, which in their ordinary signification have a more confinecT or a different 
meanine, shall in this Act, except where the nature of the prorision or the context of the 
Act shall exclude such construction, be interpreted as follows (that is to say) — The word 
*' will" shall extend to a testament, and to a codicil, and to an appointment by will or " WilL** 
by writing in the nature of a will in exercise of a power, and also to a disposition by will 
and testament or devise of the custody and tuition of any cliild, by virtue of an Act 
passed in the twelfth year of the roign of King Chfu*les the Second, intituled " An Act 12 Owr. II, c 24 
for taking away the Court of Ward^ and Liveries^ and Tenures in capites and by Knujhti 
Service^ and Purveyance^ and for tettUng a Revenue upon Hie Majeety in lieu thereof" or 
by virtue of an Act passed in the Parliament of Ireland, in the fourteenth and fifteenth 
years of the reign of King Charles the Second intituled " An Act for taking away the jf^ ^^ ^^- ^ 
Court of Wards and Liveries and Tenures in capite and by Knights Service" and to any "'^ 
other testamentary disposition : And the words " real estate" shall extend to manors, " ^**^ Estate." 
advowsons, messuages, lands, tithes, rents, and hereditaments, whether freehold, 
customary freehold, tenant right, customary or copyhold,, or of any other tenure, and 
whether corporeal, incorporeal, or personal and to any undivided share thereof, and to 
any estate, right, or interest (other than a chattel interest) therein : And the words " per- " Persoml 
sonal estate" sliall extend to leasehold estates and other chattels real, and also to 'Sstate. 
moneys, shares of government and other funds, securities for money (not being real 
estates), debts, choses in action, rights, credits, goods, and all other property wlmtsoover 
which by law devolves upon the executor or administrator, and to any sliare or interest 
therem : And every word importing the singular number only shall extend and be applied Number, 
to several persons or things as well as one person or thing : And every word importing Gender, 
the masculine gender only shall extend And bo applied to a female as well as a male. 

2. And be it further enacted, That an Act passed in the thirty-second year of the SJ2Ste8S2*H 
reign of King Ilenry the Eighth, intituled, " The Act of Wills, Wards, and Primer ym, c. 1, and 84 
Seisins" whereby a man may derise two parts of liis land ; and also an Act passed in and 86 H, VIII, 
the thirty-fourtli and thirty-fifth years of tlie reign of the said King Henry the Eighth, °- ^ 
intituled, " The Bill concerning the explanation cf Wills" and also an Act passed in the 
Farhament of Ireland in the tenth year of the reign of King Charlos the First, 
intituled " An Act how lands, tenements, ^c, may be disposed by Will or otherwise, and ^^^\^» ^•■■' ^ 
concerning Wards, and Primer Seisins" ; and also so much of an' Act passed in the ^ "'^ 
twenty-ninth year of the reign of King Charles the Second, intituled, " An Act for ^^J\^^*^ 
prevention of Trauds and Perjuries" ; and of an Act passed in the Parliament of ' ' ^ 
Ireland in the seventh year of the reign of King William the Third, intituled "An 7 W. Ill, a 12 (L) 
Act for prevention of Frauds and Perjuries, " as relates to derisecr or bequests of lands 
or tenements, or to the revocation or alteration of any devise in writing of any lands, 
tenements, or hereditaments, or any clause thereof, or to the devise of any estate pur 
auire vie, or to any such estate being assets, or to nuncupative wills, or to the repeal, 
altering, or changing of any will in writing concerning any. goods or chattels or 
personal estate, or any clause, devise, or bequest tnerein ; and also so much of an Act, 
passed in the fourth and fifth years of the reign of Queen Anne, intituled, '^ An Act 4»iul6 iUwae, 
for the amendment of the Law and the better advancement of Justice," and of an Act ^ ' "* 
passed in the Parhamcnt of Ireland in the sixth year of the reign of Queen Anne, intituled, 
** An Act for the amendment of the law and the better advancement of Justice " as relates to 6 Anne, c. 10 (I) 
witnesses to nuncupative wills ; and also, so much of an Act passed in the fourteenth 
year of the reign of King George the Second, intituled, " An Act to amend the Law 14 G. n, c. 20, a 
concerning Common Recoveries and to explain and amend an Act made in the twenty- ' 
ninth year of the reign of King Charles the Second, intituled, ' An Act for prevention of 
Frauds and Perjuries,* " as relates to estates, pur autre viej and also an Act passed in • 

the twenty-fifth year of the reign of King George the Second, intituled, "An Act for 26 O- 11, c 6 
avoiding and putting an end to certain doubts and questions relating to the attestation ^j^^ ^ 
of Wills and Codicils concerning Real Estates in that part of Qreat Britain called 
England, and in Mis Majesty's Colonies and Plantations in America," except so far as 
relates to His Majesty's Colonies and Plantations in America ; and also an Act passed 
in the Parliament of Ireland in the same twenty-fifth year of the reign of King 
George the Second, intituled "An Act for the avoiding and putting an end to certain 25 G. n, c 11 
doubts and questions relating to the attestations of Wills and Codicils concerning Real (!•) 
Estates" ; and also an Act passed in the fifty-fifth year of the reign of King George 
the Third, intituled, "An Act to remove certain difficulties in the disposition of Co^- 5 0. Ill, a 102. 
hold Estates by Will" shall be and the same are hereby repealed, except so far as the 
same Acts, or any of them respectively, relates to any wills or estates pur autre vie to 
which tliis Act does not extend. 
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All properW may 3. And be it further enacted, That it shall be lawful for eyery person to deri?©, 
be disposod of by bequeath, or dispose of by his will, executed in manner hereinafter required, all real 
^ estate and all personal estate which he sliall be entitled to, either at law or in equity, at 

the time of his death, and which, if not so devised, bequeathed, or disposed of, would 
devolve upon the heir-at-law, or customary heir of him, or, if he became entitled by 
descent, or his ancestor, or upon his executor or administrator ; and that the power hereby 
given shall extend to all real estate of the nature of customary freehold or tenant right, 
or customary or copyhold, notwithstanding that the testator may not have surrendered 
the same to the use of his will, or notwithstanding that, being entitled as heir, devisee, or 
otherwise to be admitted thereto, he shall not have been admitted thereto, or notwith- 
standing that tlie same, in consequence of the want of a custonrto devise or surrender to 
the use of a will or otherwise, could not at law have been disposed of by will if this 
Act had not been made, or notwithstanding that the same, in consequence of there being 
a custom that a will or a surrender to the use of a will should continue in force for a 
limited time only, or any other special custom, could not have been disposed of by will 
according to the power contained in this Act, if this Act had not been made : and also to 
estates Twr autre vie^ whether there shall or shall not be any special occupant thereof, 
and whether the same shall be freehold, customary freehold, tenant right, customair or 
copyhold, or of any other tenure, and whether the same shall be a corporeal or incorporeal 
hereditament ; and also to all contingent, executory, or other future interests in any real 
or personal estate, whether the testator may or may not be ascertained as the person 
or one of the persons in whom the same respectively may become vested, and whether 
he may be entitled thereto under the instrument by which the same respectively were 
created, or under any disposition thereof by deed or vrill ; and also to all rights of entry 
for conditions broken, and other rights of entry ; and also to such of the same estates, 
interests, and rights respectively, and other real and personal estate, as the testator may 
be entitled to at the time of his death, notwithstanding that he may become entitled to 
the same subsequently to the execution of his will. -^ 

As to the fees and 4. Provided always and be it further enacted. That where any real estate of tho 
5°^ P*y"J**® **y nature of customary freehold or tenant right, or customary or copyhold, niight by the 
imxy and copy- custom of -the manor of which the same is holden, have been surrendered to the use of a 
hold estates. will, and the testator shall not have surrendered the same to tlie use of his will, no 
person entitled or claiming to be entitled thereto by virtue of such will, shall bo entitled 
to be admitted, except upon payment of all such litamp duties, fees, and'Sums of money 
as woidd have been lawfully due and payable in respect of the surrendering of such real 
estate to the use of the will, or in respect of presenting, registering, or enrolling, such 
surrender, if the same real estate had been surrendered to the use of the will of such 
testator : Provided also^ that where the testator was entitled to have been admitted to 
such real estate, and might, if he had been admitted thereto, have surrendered the same 
to the use of his will, and shall not have been admitted thereto, no person entitled or 
claiming to be entitled to such real estate in consequence of such will shall be entitled 
to be admitted to the same real estate by virtue thereof, except on payment of all such 
stamp duties, fees, fine, and sums of money, as would have been lawfully due and 
payable in respect of the admittance of such testator to such real estate, and also of all 
such stamp duties, fees, and sums of money as would have been lawfully due and payable 
in respect of surrendering such real estate to the use of the will, or of presenting, register- 
ing, or enrolling such surrender, had the testator been duly admitted to such real estate, 
and afterwards surrendered tho same to the use of his will ; all which stamp duties, 
fees, fine, or sums of money duo as afbresaid shall be paid in addition to the stamp 
duties, fees, fine, or sums of money due or payable on the admittance of such person so 
entitled or claiming to be entitled to the same real estate as aforesaid. 
Wills of cnsto- 6. And be it further enacted, That when any real estate of the nature of customaiy 

J""T J[®J' freehold or tenant right, or customary or copyhold, shall be disposed of by will, tho 

holds tobe°'^^* ^'^^ ^^ ^^^ manor or reputed manor of which such real estate is holden, or his steward, 
entered on the or the deputy of such steward, shall cause the will by which such disposition shall be 
^"i^J?*^' kI!*^ made, or so much thereof as shall contain the disposition of such real estate, to be 
^Utled to the entered on the Court rolls of such manor or reputed manor ; and when any trust* are 
same fine, &c, declared by the will of such real estate, it shall not be necessary to enter the declaration 
when such estates of such trusts, but it -mW. be sufficient to state in the entry on the Court rolls that such 
deviable^as he ^^^ estate is subject to the trusts declared by such will ; and when any such real estate 
would have been could not have been disposed of by will if this Act had not been made, the same fine, 
from the heir, heriot, dues, duties, and services, shall be paid and rendered by the devisee as would 
have been due from the customary heir in ease of the descent of the same real estate, 
and the lord shall as against the devisee of such estate have the same remedy for 
recovering and enforcing such fine, heriot, dues, duties, and services as he is now entitled 
to for recovering and enforcing the same from or against the customary heir in case of 
a descent. 
Estatespur 6. And be it further enacted, That if no disposition by will shall be made of any 

Quirt m, estate pur autre vie of a freehold nature, tho same shall be chargeable in tho hands of 
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the hoir, if ifc shall como to him hj reason of special occupancy, as assets bj descent, as 
in the case of freehold* land in fee-simple ; and in case there shall be no special • 

occupant of any est&te pur autre vie, -whether freehold or customary freehold, tenant 
right, customary or copyhold, or of any other tenure, and whether a corporeal, or incor- 
poreal hereditament, it shall go to the executor or administrator of the party that had 
the estate thereof by virtue of the grant ; and if the same shall come to the executor or 
administrator, either by reason of a special occupancy or by virtue of this Act, it shall 
be assets in his hands, and shall go and be applied and distributed in the same manner 
as the personal estate of the testator or intestate. 

7. And be it further enacted, That no will made by any person under the age of No will of a minor 
twenty-one years shall bo valid. ^^ 

8. Provided also, and be it further enacted, That no will made by any married Nor of a feme 
woman shall be valid, except such a will as'might have been made by a married woman «>vert 
before the passing of this Act. 

9. And be it further enacted, That no will shall be valid unless it shall be in writing, Every ^r ill to be 
and executed in manner hereinafter mentioned ; (that is to say), it shall be signed at ^ ^H''*^ ?"** 
the foot or end thereof by the testator or by some other person in his presence and by S^Jnce S^two 
his direction (*), and such signature shall be made or acknowledged by the testator in the witDoraes. 
presence of two or more witnesses present at the same time, and such witnesses shall 

attest and shall subscribe the will in the presence of the testator, but no form of attesta- 
tion shall be necessary. 

10. And be it further enacted. That no appointment made by will, in exercise of any Appointmenta 
power, shall be valid, unless the same bo executed in manner hereinbefore required, and executed' like 
every will executed in manner hereinbefore required shall, so far as respects the execution other wills, Aa 
and attestation thereof, be a valid execution of a power of appointment by will, notwith- 
standing it shall have been expressly required that a will made in exercise of such power 

shoidd be executed with some additional or other form of execution or solemnity. 

11. Provided always and be it fiirther enacted. That any soldier being in actual Soldiers' and 
military service, or any mariner or seaman being at sea, may dispose of his personal '^j^^SS' '^^^^ 
estate as he might have done before the making of this Act. 

12. And be it further enacted, That this Act shall not prejudice or affect any of the Act not to affect 




the pay of the Rotfal Navy" respecting the wills of petty officers and seamen in the ^ P«*^7 offl<»Wf 
Eoyal Navy, and non-commissioned officers of marines, and marines, so ftir as 
relates to their wages, pay, prize money, boimty money, "and allowances, or other moneys 
payable in respect of services in Uer Majesty's Navy. 

13. And be it further encw^ed. That every wfll executed in manner hereinbefore Publication not 
required shall bo valid without any other publication thereof. ^ ^ requisite. 

14. And be it furtlier enacted. That if any person who shall attest the execution -of a Will not void bjr 
will shall at the time of the execution thereof, or at^ny time afterwards, be incompetent ^'JJJSSf '*°*'^ ^ 
to be admitted a witness to prove the execution thereof, such will shall not on that 

account be invalid. 

15. And be it further enacted. That if any person shall attest the execution of any Gifts to an 
will to whom or to whose wife or husband any beneficial devise, legacy, estate, interest, Jf^^^^J^*"®** 
gift, or appointment, of or affecting any real or personal estate (other than and except ^** " 
charges and directions for the payment of any debt or debts), shall be thereby given or 

made, such devise, legacy, estate, interest, gift, or appointment shall, so far only as con- 
cerns such persons attesting the execution of such will, or the wife or husband of such 
person, or any person claiming under such person, or wife, or husband, be utterly null and 
void, and such person so attesting shall be admitted as a witness to prove the execution of 
such will, or to prove the validity or invalidity thereof, notwithstaiiding such devise, 
legacy, estate, interest, gift, or appointment mentioned in such vn\L 

16. And be it further enacted. That in case, by any will any real or personal estate Creditor 
shall be charged with any debt or debts, and any creditor, or the wife or husband of JJ^JJJS'a* 
any creditor whose debt is so charged, shall attest the execution of such will, such witness. " 
creditor notwithstanding such charge shall bo admitted a witness to prove the execution 

of such will, or to prove the validity or invalidity thereof. 

17. And be it further enacted. That no person shall on account of his being an SSittS^ *^wl2 
executor of a will, be incompetent to be admitted a witness to prove the execution of ness.^*^* 
such will, or a witness to prove the validity or invalidity thereof. 

18. And be it further enacted, That every will made by a man or woman shall be ^JjV*.'** '•" 
revoked by his or her marriage (except a wiU made in exercise of a power of appoint- ^u^jg^ 
ment, when the real or personal estate thereby appointed would not in default of such 
appointment pass to his or her heir, customary heir, executor, or administrator, or the 

person 'entitled as his or her next of kin, under the statute of distributions.) 

(•) Soe 17 Tic. No. 6, s, 1, poMt, 
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19. And be it further enacted, That no will shall be revoked bj any presumption of 
an intention on the ground of an alteration in circumstances. 

20. And be it further enacted, That no -will or codicil, or any part thereof, shall be 
revoked otherwise than as aforesaid, or by another will or codicil executed in manner 
hereinbefore required, or by some writing declaring an intention to revoke the same, 
and executed in the manner in which a will is hereinbefore required to be executed, or 
by the burning, tearing, or otherwise destroying the same by the testator, or by somo 
person in his presence and by his direction, with the intention of revoking the same. (*•) 

21. And be it further enacted, That no obliteration, interlineation, or other alteration 
made in any will after the execution thereof shall be vaHd or have any effect, except so 
far as the words or effect of the "will before such alteration shall not be apparent, unless 
such alteration shall be executed in like manner as hereinbefore is required for the 
execution of the will ; but the will, with such alteration as part thereof, shall be deemed 
to be duly executed if the signature of the testator and the subscription of the wit- 
nesses be made in the margin, or on some other pcirt of the will opposite or near to such 
alteration, or at the foot or end of or opposite to a memorandum referring to such 
alteration, and written at ihe end or some other part of the will. 

22. And be it further enacted. That no -will or codicil, or any part thereof which shall 
be in any manner revoked, shall be revived otherwise than by the re-execution thereof, 
or by a codicil executed in manner hereinbefore required, and showing an intention to 
revive the same ; and when any will or codicil which thall be partly revoked, and after- 
wards wholly revoked, shall be revived, such revival shall not extend to so much thereof 
as shall have been revoked before the revocation of the whole thereof, unless an inten- 
tion to the contrary shall be shown. 

23. And be it further enacted, That no conveyance or other act made or done subse- 
quently to the execution of a will of or relating to any real or personal estate therein 
comprised, except an act by which such will shall be revoked as aforesaid, shall prevent 
the operation oi the will with inspect to such estate or interest in such real or personal 
estate as the testator shall have power to dispose of by will at the time of his death. 

24. And be it further enacted. That every will shall bo construed, with reference to 
the real estate and personal estate comprised in it, to speak and take effect as if it had 
been executed immediately before the aeath of the testator, unless a contrary intention 
shall appear by the will. 

25. Ajid be it further enacted, That unless a contrary intention shall appear by the 
will, such real estate or interest therein as shall be comprised, or intended to be com- 
piised, in any devise in such will contained, which shall tail or be void by reason of tho 
death of the devisee in the Ufetime of the testator, or by reason of such devise being 
contrary to law or otherwise incapable of taking effect, shall be included in the residuaiy 
devise (if any) contained in such will. 

26. And be it further enacted. That a devise of the land of the testator, or of the 
land of the testator in any place or in the occupation of any person mentioned in his 
will, or otherwise described in a general manner, and any other general devise which 
would describe a customary copyhold, or leasehold estate ii the testator had no freehold 
estate which could be described by it, shall be construed to include the customary, copy- 
hold, and leasehold estates of the testator, or his customary, copyhold, and leasehold 
estates, or any of them, to which such description shall extend, as the case may be, as 
well as freehold estates, unless a contrary intention shall appear by the will. 

27. And be it further enacted. That a general devise of the real estate of the testator, 
or of the real estate of tho testator in any place or in the occupation of any person 
mentioned in his will, or otherwise described in a general manner, shall be construed to 
include any real estate, or any real estate to which such description shall extend (as the 
case may be), which he may have power to appoint in any manner he may think proper, 
and shall operate as an execution of such power, unless a contrary intention shall appear 
by the will ; and in like manner a bequest of the personal estat-e of the testator, or any 
bequest of personal property described in a general manner, shall be construed to include 
any personal estate, or any personal estate to which such description shall extend (as the 
case may be), which he may have power to appoint in any manner he may think proper, 
and shall operate as an execution of such power, imless a contrary intention shall appear 
by the will. («>) 

28. And be it further enacted. That where any real estate shall be devised to any 
person without any words of limitation, such devise shall be construed to pass the fee 
simple, or other the whole estate or interest which the testator had power to dispose of 
by will in such real estate, imlees a contrary intention shall appear by the will. 

29. And be it further enacted. That in any devise or bequest of real or per^nal estate 
the words " die without issue," or " die without leaving issue," or " have no issue," or 



(") See in the matter of the will of MicKael Cotton, deceased, 2, 8.C.R., 123. 
(*<*) In Maddock and others v. Bamett, 8. M. JST., March 24, 1877, it was held 
a gift of the rents and profits of land was tantainoimt to a gift of the land itself. 



that' 
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any other "wrords wluch may import either a want or failare of issue of any person in j"rithmit 1^^^ 

his lifetime or at the time of his death, or an indefinite failure of his issue, shall bo con- nJ^I^^** shall^* 

strued to moan a want or failure of issue in the lifetime or at the time of the death of such be oonstmed. 

person, and not an indefinite failure of his issue, unless a contrary intention shall 

appear by the will, by reason of such person haying a prior estate tail, or of a preceding 

gift, being, without any implication arising from such words, a limitation of an estate 

tail to such person or issue or otherwise : Proridod that this Act shall not extend to 

cases where such words as aforesaid import if no issue described in a preceding gift 

shall be bom, or if there shall be no issue, who shall live to attain the age or otherwise 

answer the description required for obtaining a vested estate by a preoedmg gift to such 

issue. - 

30. And be it further enacted, That where any real estate (other than or not No devise to 
being a presentation to a church) shall be devised to any trustee or executor, such ^twr^wccSt 
devise shall bo construed to pass the fee simple, or other the whole estate or interest ^a, shall paw 
which the testator had power to dispose of by will in such real estate, unless a definite & chattel 
term of years, absolute or determinable, or an estate of freehold, shall thereby be given "**«'*•*• 
to him expressly or by implication. (*h 

81. And be it further enacted, That where any real estate shall be devised to a Trustees under 
trustee, without any express limitation of the estate to be taken by such trustee, and the SvIIm* Aa*U) 
beneficial interest in such real estate, or in the surplus rents and profits thereof, shall take the fee 
not be civen to any person for life, or such beneficial interest shall be given to any 
person lor life, but the purposes of the trust may continue beyond the life of such 
person, such devise shall oe construed to vest in such trustee the fee simple, or other 
the whole legal estate which the testator had power to dispose of by' will in such real 
estate, and not an estate determinable when the purposes of tno trust shall bo 
satisfied. (») 

32. And be it further enacted, That where any person' to whom any real estate shall Devises of 

be devised for an estate tail, or an estate in quctn entail, shall die in tne lifetime of the ®®^2J^ "***^ 
testator, leaving issue who woulS bo inheritable under such entail, and any such issue ^ *^ 
shall bo living at the timo of the death of the testator, such devise shall not lapse, but 
shall take effect as if the death of such person had happened immediately after the 
death of the testator, unless a. contrary intention shall appear by the will. 

33. And be it further enacted, That where any person, oeing a child or other issue of Gifts to children 
the testator to whom any real or personal estate shall be devi^ or bequeathed for any ^^ i^veiame 
estate or interest not determinable at or before the death of such person, shall die in living at the 
the lifetime of the testator leaving issue, and any such issue of such person shall be testator's death 
living at the time of the death of the testator, such devise or bequest shall not lapse, *°**^ °®* P*** 
but shall take effect as if the death of such person had happened immediately after the 

death of the testator, unless a contrary intention shall appear by the will. 

34. And be it further enacted, That this Act shall not extend to any will made before To what wQls 
the first day of January, one thousand eight hundred and thirty-eight, and that every ">^ ^Jji** ?^ 
will re-executed or republished, or revived by any codicil, shall for the purposes of extend. ^^ 
this Act be deemed to have been made at the time at which the same shall be so re- 

. executed, republished, or revived ; and that this Act shall not extend to any estate ^tfr 
ttutre vie of any person who shall die before the first day of January, one thousand 
eight hundred and thirty-eight. 

85. And be it further enacted. That this Act shall not extend to Scotland. Not to SooUan . 

86. And be it enacted. That this Act may be amended, altered, or repealed by any Act may be 
Act or Acts to be passed in tliis present Session of Parliament. amended. 

17 Vic. No. 5. An Act to amend the Law with respect to the Execution 

of WiUs. [Assented to, 4th July, 1853.] 

Whebbas the law with respect to the execution of "Wills requires further amendment : 
Be it therefore enacted by His Excellency the Governor of New South Wales, with the 
advice and consent of the Legislative Council thereof, as follows : — 

1. Where by an Act passed in the first year of the reign of Her Majesty Queen 
Victoria, intituled, ** Jn Act for the amendment of Vie Lavn vHh respect to WilU" 1 Vict, c. M. 
(wliicli said Act was adopted in New South Wales by an Act of Council passed in the 
third year of the same reign, numbered five), it is enacted. That no will sli^l be valid 
unless it shall be signed at the foot or end thereof by the testator, br by some other 
person in his presence, and by his direction : Every will shall, so far only as regards When sigtiature 
the position of the signature of the testator, or of the person signing for liim as wore- J^iJj^^Sll ^ 
said, be deemed to be valid within the said enactment, as explained by this Act, if the 

(**) These provisions appear to apply to estates given to trustees by imphcation, as 
well as to estates expressly so given. Fer Milford, P. J., in Ritchie t. Price^ 8, S.C.B., 
Sq., p. 14. 
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signature shall be so placed at or after,- or following, or under, or beside, or opposite to 
the end of the will, tliat it shall be apparent on the face of the will that the testator 
intended to give effect by such his signature to the writing signed as his will ; and no 
such will shall be affected by the circumstance that the signature shall not follow or be 
immediately aft^r the foot or end of the will, or by the circumstance that a blank spaco 
shall intervene between the concluding word of the will and the signature, or by the 
circumstance that the signature shall be placed among the words of the testimonium 
clause or of the clause oi attestation, or shall follow or be after or under tlie clause of 
attestation, either with or without a blank space intervening, or shall follow or be after, 
or under, or beside the names or one of the names of the subscribing witnesses, or by 
the circumstance that the signature shall be on a side or page or other portion of the 
paper or papers containing the will whereon no clause or pani^raph or disposing part of the 
will shall be written above the signature, or by the circumstance tlmt there shall appear 
to be sufficient space on or at the bottom of the preceding side or page or other portion of 
the same paper on which the will is written to contain the signature ; and the eniune- 
ration of the above circumstances shall not restrict the generality of the above enactment ; 
but no signature under the said Act or this Act shall be operative to give effect to any 
disposition or direction which is underneath or which follows it, nor shall it give effect 
to any disposition or direction inserted after the signature shall be made. 
Act to extend to 2. The provisions of this Act shall extend and be applied to evenr will already made, 
ak^^dv m^e. "''^^^^e administration or probate has not already been granted or ordered in consequence 
of the defective execution of such will, or where the property, being other than per- 
sonalty, has not been possessed or enjoyed by some person claiming to be entitled 
thereto in consequence of the defective execution of such will, or the right thereto shall 
not have been decided to be in some other person than the person claiming under the 
will in consequence of the defective execution of such will, 
d ^S*^***^^ 8. This Act shall be read and construed according to the definitions' and interpreta- 
tions contained in the said Act of the first year of tl»e reign of Her Majesty Queen 
Tictoria, and as if this Act had been incorporated with the same and had formed part 
thereof. 

"WILLS (Nuncupatiye). See Anne, Statute of. 
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CHARTER OP JUSTICE— NEW SOUTH WALES. Charter of 

13th October, 1823. JuemcB. 

Q-EOBGE THB FoiTRTH, by thc gTOco of God, of the United Kingdom of Q-reat 
Britain and Ireland, King, Defender of the Faith, To all to whom these 
presents shall come greeting : 

I. Whereas by an Act passed in the four^ year of our reign, intituled. "An Act to 

provide until the first day of July ^ eighteen hundred and twenty -eevenj and until the end 

of the next' Session of Parliament for the better aaministration of Justice in New South 

Wales and Van Diemen's Land^ and for the more effectual yovemment there f and 

for other purposes relating thereto ^^ it Mras enacted that it should be law*ful for us, our 
heirs or successors, by Charters or Letters Patent, under tho great Seal of our United 
Kingdom of Great Britain and Ireland, to erect and establish Courts of Judicature 
in New South Wales and Van Diemen's Land respectively, which should bo styled 
" The Supreme Court of New South Wales," and '* Thc Supreme Court of Van Diemen's 
Land," and that each of such Courts respectively should be holden by one Judge, or 
Chief Justice, and should have such mimsterial or other officers as shoidd be necessary 
for the administration of Justice in thc said Courts respectively, and for tho execution 
of tho judgments, decrees, orders, and process thereof. And it was enacted that the 
Boid Judges should, from time to time, be appointed by us, our heirs and successors, 
and that the said ministerial and other officers of the said Courts respectively, should 
from time to time be appointed to, and removed from their respective offices, in such 
manner as we, our heirs and successors, should by such charters or letters patent, 80 
aforesaid, direct ; aud that tho said Judges should bo respectively entitled t» receive 
such reasonable salaries as wo, our heirs and successors should approve and direct ; 
which salaries should be in lieu of all fees or other emoluments whatsoever : Now 
know ye, that we, upon full consideration of the premises, and of our especial 
grace, certain knowledge, and mere motion, have in pursuance of the said Act of Parlia- 
ment thought fit to grant, direct, ordain, and appoint, and by these presents do accor- 
dingly for us, our heirs and successors, grant, direct, ordain, and appoint, that there 
shall be within that part of our Colony of New South Wales situate in tho Island of 
New Holland, a Court which shall bo called " Tho Supreme Court of New South 
Wales "; and we do hereby create, direct, and constitute tho said Supreme Court of 
New South Wales a Court of record. 

II. And we do further will, ordain, and appoint, that tho said Supreme Coiurt of 
New South Wales shall consist of, and bo holden by and before one .fudge, who shall 
be and bo called the Chief Justice of the Supreme Court of New South Wales ; 
which Chief Justice shall be a Barrister in England or Ireland of not less than five 
years* standing, to be named and appointed from time to time, by us, our heirs and 
successors, by letters patent, under our and their Great Seal of the United Kingdom 
of Great Britain and Ireland ; and such Chief Justice shall hold his office during the 
pleasure of us, our heirs and successors, and not otherwise. 

III. And we do hereby give and grant to our said Chief Justice, rank and prece- 
dence above and before all our subjects whomsoever, within the Colony of New South 
Wales aforesaid, and the islands, territories, and places dependent thereupon, excepting 
the Governor, or Acting Governor for the time being of the said Colony, and excepting 
all such persons as by law or usage take place in England before our Chief Justice oi 
our Court of King's Bench. 

IV. And we do further grant, ordain, and appoint, that tho said Supreme Court of 
New South Wales shall have and use, as occasion may require, a Seal, bearing a dcyice 
and impression of our Royal Arms, with an exergue or label surrounding tho same, with 
this inscription "The Seal of the Supremo Court of New South Wales"; and wo do 
hereby grant, ordain, and appoint, that tho eaid Seal shall be deUvered to and kept in 
the cuBtody of the said Chief Justice. 

V. And wo do further grant, ordain, and declare, that tho said Chief Justice, so long 
as he shall hold his office, shall be entitled to have and receive a salary of two thousand 
pounds sterling by the year ; and our Governor, or Acting Governor, for tho time being 
of the said Colony, is hereby directed and required to cause such salary to be paid to 
the said Chief Justice by four quarterly payments, at the four most usual days of 
payment in tho year, in bills of exchange, to bo drawn by such Governor, or Acting 
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Clwrtor of Governor as aforesaid, on the Lords Commissioners of 6ur Treasury in England, pajabie 

Justioe. ^^ Qj, |.^ ^jjg order of, such Chief Justice ; and which bills shall, by our said Governor, 

or Acting Governor, bo accordingly delivered to our said Chief Justice. 

VI. And we do further grant, ordain, and declare, that the said salary shall commence 
and take place in respect to any person who shall be resident in Great Britain or 
Ireland at the time of his appointment, upon and from the day on which any such 
person shall thereupon embark or depart from Great Britain or Ireland~f or New South 
Wales, to take upon him the execution of the said office ; and that the salary of anr 
such Chief Justice who shall, at the time of his appointment, be resident in New South 
Wales aforesaid, shall commence and take place from and after his taking upon him the 
execution of such his office, and that such salary shall be in lieu of all fees of office, 
perquisites, emoluments, and advantages whatsoever; and that no fee of office, per- 
quisite, emolument, or advantage whatsoever, other than and except the said salary, 
shall be accepted, received, or taken by such Chief Justice, in anv manner, or on any 
account or pretence whatsoever : Provided nevertheless, that it shall be lawful for the 
said Chief Justice to occupy and inhabit any official house or residence within the said 
Colony of New South Wales, which hatl^ been, or hereafter may be provided for his 
residence or occupation, without paying to us, our heirs and successors, any rent for the 
same, and without being obliged to repair, uphold, or maintain any such house or official 
residence at his own cost« and charges. 

VI r. And we do further grant, appoint, and declare, that no Chief Justice of the 
said Supreme Court of New South VVales shall bo capable of accepting, taking,' or 
pcrfornung, any other office, or place of profit or emolument, on pain that the accept- 
ance of any such other office or place as aforesaid shall be and be deemed in law de 
facto an avoidance of his office of Chief Justice ; and the salary thereof shall cease, and 
be deemed to have ceased accordingly, from the time of such acceptance of any such 
other office or place. 

VIII. And we do hereby constitute and appoint our trusty and wcll-belovcd Francis 
Forbes, Esquire, to be the first Chief Justice of the said Supreme Court of New South Wales, 
the said Francis Forbes being a Barrister in England of five years* standing and upwards. 

IX. And we do hereby ordain, appoint, and declare, that there shall be and belong to 
the said Court, the following officers, that is to say, a Registrar, a Prothonotarv, a 
Master, and a Keeper of Records, and such and so many other officers as to the Chief 
Justice of the said Court for the time being shall, from time to time, appear to bo 
necessary for the administration of Justice, and the due execution of all the powers and 
authorities which are committed to the said Court by these our letters ^mteut : Provided, 
novcrthcloss, that no new office shall be created in the said Court, unless the Governor 
shall first signify his approbation thereof to our said Chief Justice for the time 
being, in writing under the hand of such Governor, or acting Governor, as aforesaid ; 
And we do further ordain and direct, that all persons who shall be appointed to the 
several offices of Master, Registrar, Prothonotary, or Keeper of Records of the said 
Supreme Court of New South Wales (or to any offices in the said Court, whereof the 
duties shall correspond to those performed by the Master, Registrar, Prothonotary, or 
Keeper of Records of any or either of our Courts of Record at Westminster) , shall bo 
so appointed by us, our heirs and successors, by Warrant under our or their Royal 
Sign Manual ; and that all persons who shall be appointed to any other office within 
the said Supreme Court of New South Wales shall be so appointed by the Chief 
Justice for the time' being of the said Court ; And we do further direct and appoint, 
that the several officers of the said Court, so to be appointed as aforesaid by us, our 
heirs and successors, shall hold their repective offices during our and their pleasure ; 
and that the several officers of the said Court, so to be appointed as aforesaid by the 
Chief Justice thereof, be subject to be removed by the said Court from their offices 
therein upon reasonable cause. 

X. And we do hereby authorize and empower tlie said Supreme Court of New South 
Wales to approve, admit, and enrol such and so many persons, having been admitted 
Barristers-at-Law or Advocates in Great Britain or Ireland, or having been admitted 
Writers, Attorneys, or Solicitors, in one of our Courts at Westminst<;r, Dublin, or Edin- 
burgh, or liaving been admitted as Proctors in any Ecclesiastical Court in England, to act as 
well in the chaiucter of Barristers and Advocates, as of Proctors, Attorneys, and Solicitors 
in the said Court ; and which persons, so approved, admitted, and enrolled, as aforesaid, 
shall be, and are hereby authorized to appear, and plead, and act for the suitors of the 
said Court, subject always to be removed by the said Court from their station thereiu, 
upon reasonable cause. And we do declare, that no other person or persons whatsoever 
shall be allowed to appear and plead, or act in the said Supreme Court of New South 
Wales for or on behalf of such suitors, or any of them : Provided always, and we ordain 
and declare, that in case there shall not be a sufficient number of such Barristers-at-Law, 
Advocates, Writ^^rs, Attorneys, Solicitors, and Proctors, witliin the said Colony, com- 
petent and willing to appear and act for the suitors of the said Court, then and in that 
case the said Supreme Court of New South Wales shall and is hereby authorized to 
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admifc so many other fit and proper persons to appear and act as Barristers, Advocates, ^JJ*®' ^ 
Proctors, Attorneys, and Solicitors, as may be necessary, according to such general rules ^'"**<*» 
and qualifications as the said Court shall for that purpose make and establish : Proyided 
that the said Court shall not admit any person to act in any or either of the characters 
aforesaid, who hath been, by due course of law, convicted of any crime which, according 
to any law now in force in England, would disqualify him from appearing and acting in 
any of our Courts, of Record at Westminster. 

XI. And we do ordain and declare, that the Governor or Acting Governor for the 
time being of the siid Colony of New South Wales, shall yearly, on the first Monday in 
the month of Jamiary in each year, by vrarrant under his hand and seal, nominate and 
appoint some fit and proper person to act as and be the Sheriff of our said Colony of 
New South Wales and its Dependencies, (other than and exdept the Island of Van 
IHemen's Land), for the year ensuing j whicti Sheriff, when appointed, shall, as soon as 
conveniently may be, and before he shall enter upon his said office, take an oath faithfully 
to execute his office, and the Oath of Allegiance, before the Governor or Acting 
Governor, who are hereby authorized to administer the same — and such Sheriff shall 
continue in such his office during the space of one whole year, to be computed from 
the said first Monday in the month of January, and until another shall be appointed 
and sworn into the said office ; and in case such Sheriff shall die in his office, or depart 
from our said Colony of New South Wales, then another person shall, as soon as con- 
veniently may be, after the death or departure of such Sheriff, be in like manner appointed 
and sworn in as aforesaid, and shall continue in his office for the remainder of the year, 
and until another Sheriff shall be duly appointed and sworn into the said office. And 
we do further order, direct, and appoint, that the said Sheriff and his successors shall, 
by themselves or their sufficient deputies (to be by them appoin6ed and duly authorized 
under their respective hands and seals, and for whom he and they shall bo responsible 
during his or their continuance in such office) execute, and the said Sheriff and liis said 
deputies are hereby authorized to execute all the Writs, Summonses, Rules, Orders, 
Warmnte, Commands, and Process of the said Supremo Court of New South Wales, 
and make -return of the same, together with the manner of the execution thereof, to 
the Supreme Court of New South Wales ; and to receive and detain in prison all 
such persons as shall be committed to the custody of such Sheriff by the saia Supreme 
Court of New South Wales or by the Chief Justice of the said Court And we do further 
authorize ojir Governor or acting Governor for tlie time being for the said Colony of New 
South Wales, to reappoint the said person to fill the' office of Sheriff from year to year, if 
it shall appear to our said Governor or Acting Governor expedient so to do. So never- 
theless that such appointment shall bo annually renewed, and be not ever made for 
more than one year: Provided nevertheless and wo do hereby require our said 
Governor or Acting Governor of our said Colony in the selection of any person or 
persons to fill the said office of Sheriff of New South Wales, to conform himself to 
such directions as may from timo to time be given in that behalf by us, our heirs and 
sucoesfors, through one of our or their principal Secretaries of State. 

XII. And we do further direct, ordain, and appoint, that whenever the said Court 
shall direct or award any process against the said Sheriff, (or award any process in any 
cause, mister, or thing, wherein the said Sheriff, on account of his being related to tho 
parties, or any of them, or by reason of any good cause of challenge which would bo 
allowed against any Sheriff in England, cannot, or ought not by- law, to execute tho 
same) ; in every such case the said Supreme Court of New South Wales shall name 
and appoint some other fit person to execute and return the same ; and the said process 
shall be directed to the person so to be named for that purpose ; and the cause of such 
special proceedings shall be suggested, and entered on the records of the said Court. 

XIIL Provided always, and, we do hereby ordain and declare, that the said Supreme 
Court shall fix certain hmits, beyond which tho said Sheriff shall not be compelled or 
compellable to go in person, or by his officers or deputies for the execution of any process 
of the said Court, and when the process of the Court shall be to be executed in any 
place or places beyond the limits so to be fixed, we grant, ordain^ and direct, that the said 
Supreme Court of New South Wales shall, upon motion direct by what person or 
persons, and in what maimer, such process shall be executed $ and the terms and 
conditions which the party, at whose instance the same shall be issued, shall enter 
into in order to prevent any improper use or abuse of tho process of the said Court. 
And the said Sheriff shall, and he is hereby required to grant his special warrant, or 
deputation to such person or persons as the said Court shall direct, for the execution of 
such process ; And, in that case, we direct and declare, that the said Sheriff, his executors 
or administrators, shall not be responsible or liable for any act to be done in, or in any 
way respecting the execution of such process, under and by virtue of such special 
warrant ; And that any person or persons being ag^oved under, or by pretence of 
such special warrant, shall and may seek their remedy under any security, which may 
hare been directed to be taken upon the occasion, and which the said Coiirt is hereby 
authorized to direct to be taken. 

K 
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Charier of XIV. And whereas in the said Act of Parliament it is enacted that the said Courts 

Justice. shall liaTO cognizance of all pleas, civil, criminal, or mixed j and the jurisdiction of 

the said Court«, in all such cases, is thereby settled and ascertained ; and it is thereby 
enacted, that the said Courts sliall be Courts of ecclesiastical jurisdiction, and shall have 
full power and authority to administer and ex<5Cuto, within Now South Wales and Van 
Dicmen's Land, and the dependencies thereof, such ecclesiastical jurisdiction and 
authority as shall bo committed to the said Supreme Courts, by oiur charters or letters 
patent : Now wo do hereby, for us, our heirs and successors, grant, ordain, establish, 
and appoint, that the said Supreme Court of New South Wales shall be a Court of 
ecclesiastical jurisdiction, with full power to grant probates, under the seal of the said 
Court, of the last wills or testftments of all or any of the inliabitant« of that part of the 
said colony and its dependencies, situate in the island of New Holland, and of all other 
persons who shall die and leave personal effects within that part of the said colony ; and 
to commit letters of administration, under the seal of the said Court, of the goods, 
chattels, credits, and all other effects whatsoever, of the persons aforesaid who shall die 
intestate, or who shall not have named an executor resident within that port of the said 
Colony and its dependencies, or where the executor being duly cited, shall not appearand 
sue forth such probate, annexing the will to the said letters of administration, when such 
persons snail have left a will without naming any executor, or any person for executor, who 
shall then be alive and resident within that part of the said Colony and its dependencies, 
and who, being duly cited thereimto, will not appear and sue forth a probate thereof , and to 
sequester the goods and chattels, credits and other effects wliatsoever of such persons so 
dying, in cases allowed by law, as the same is and may now be used in the diocese of 
London ; and to demand, require, take, hear, examine, and allow, and, if occasion require, 
to disallow and reject the accounts of them in such manner and form as is now used, or 
may be used in the said diocese of London, and to do all things wliatsoever needful 
and necessary in that behalf : Provided always and we do hereby authorize and require 
the said Court in such cases as aforesaid, where letters of administration shall be com- 
mitted with the will annexed, for want of an executor applying in due time to sue 
forth the probate, to reserve in such letters of administration full power and authority 
to revoke the same, and to grant probate of the said will to such executor whenever 
he shall duly appear and sue forth the same : And we do hereby further authorize 
and require the said Supreme Court of New South Wales to grant and commit 
such letters of administration to any one or more of the lawful next of kin of 
such person so dying as aforesaid, and being then resident within the jurisdiction of 
the said Court and being of the ago of twenty-one years ; and in case no such 
person shall then be residing within the jurisdiction of the said Court, or being duly 
cited shall not appear and pray the same, to the Registrar of the said Court, or to such 
person or persons whether creditor or creditors or not, of the deceased person, as tho 
Court shall see fit : Provided al^i-ays, that probates of wills, and letters of administration, 
to be granted by the said Court,, shall be limited to such money, goods, chattels, and 
effects as the deceased person shall be entitled to within that part of the said Colony 
within the island of New Holland. {^) 

XV. And we do hereby further enjoin and require, that every person to wliom 
such letters of administration sliall be committed, shall, before the granting thereof, 
give sufficient security by bond, to be entered into to us, our, heirs and successors, 
for the payment of. a competent sum of money, with one, two, or,more able sureties, 
respect being had to the sum .therein to be contained, and in the ability of tho 
sureties, to the value of the estates, credits, and effect* of the deceased j which bond shall 
be deposited in the said Coiui;, among the records thereof, and tliere safely kept, and a 
copy thereof shall also be recorded among tho proceedings of the said Court, and the 
condition of the said bond shall be to the following effect : — " That if the aboTC-boundcn 
administrator of the goods, chattels, and effects, of the deceased do make, or cause to bo 
made, a tiiie and perfect inventory of all and singiUar the goods, credits, and effect*, of 
the said deceased, wliich have or shall come to the hands, possession, or knowledge of 
him, the said administrator, or to the hands or possession of any other person or persons 
for him ; and the same so made do exhibit or cause to be exhibited into the said Supremo 
Court of New South Wales, at or before a day therein to be specified, and the same 
goods, chattels, credits, and effects, and all other the goods, chattels, credits, and effects, of 
the deceased, at the time of his death, or wliich at any time afterwards, shall come to tho 
hands or possession of such administrator, or to the hands or possession of any other per- 
son or persons for him, shall well and truly administer according to law ; and further 
shall make or cause to be made, a true and just account of his said administration, at or 
before a time therein to be specified, and afterwards from time to time as he, she, or they, 
shall be lawfully required. And all the rest and residue of the said goods, chattels, credits, 
' ' ■ ' 

(*') Under the Cliarter the Court can order land made distributable as personalty by tho 
Real Estate of Intestates Distribution Act, 26 Vic. No. 20, to be disposed of to the person 
entitled under that Act. Tn the matter of H, Cartell, deceased, 8, S.O.R., p. 854, 
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and effects which shall be found, from time to time, remaining upon the said administra- Charter of 
tion accounts, the same being first examined and allowed of by the said Supreme Court •'"*^^' 
of New South Wales, shall, and do pay and dispose of in a due course of administration, 
or in such manner as the said Court shall direct : Then this obli^tion to be void and of 
none effect, or else to be and remain in full force and rirtue." 

XYI. And in case it shall be necessary to put the said bond in suit, for the sake of 
obtaining the effect thereof, for the benefit of such person or persons as shall appear to * 

the said Court to be interested tlierein, such person or persons, froin time to time giring 
•atisfaotoiy security for paying all such costs as sliall arise from .the said suit, or any 
part thereof, such person or persons shall, by order of the said Court, be allowed to sue 
the same in the name of the Attorney General, for the time being of the said Colony ; 
and the said bond shall not be sued in any other manner* And we do hereby authorize 
and empower the said Court to order that the said bond shall be put in suit in the namo 
of the said Attorney Gkncral* 

XYI I. ^d we do further will, order, and require, that the said Court shall fix certain 
periods, wh&a all persons to whom probates of wills and letters of administration shetU be 
granted by the said Court, shiUl, from time to time> imtil the effects of the deceased per- 
son shall be fully administered, pass their accounts relktting thereto before the said 
Court I and in case the effects of the deceased shall not be fully administered within the 
time for that purpose to be fixed by the said Court, then or at any earlier time, if the 
said Court shall see fit so to direct, the person or persons to whom such probate cnt ad- 
ministration shall be granted, shall pay, deposit, and dispose of the balance of the money, 
belonging to the est^ of the deceased, then in his or their hands ; and all money 
which shall afterwards come into his, her, or their hands, and also all precious stones^ 
jewels, bonds, bills, and securities, bdonging to the estate of the deceased, m such manner^ 
and unto such persons, as the said Court shall direct^ for safe custody.. And we require 
that the said Court shall, from time to time, make such order as shall be just, for the 
due administration of such assets, and for the payment or remittance thereof, or any 
part thereof, as creditors, legatees, or next of km, or by any other right or title what- 
socTCP. And we further order and direct, that it shall be lawful for the said Court to 
allow to any executor oradministmtor of the effects of any deceased person (except as 
herein mentioned), such commission or percentage out of their assets, as shidl be just 
and reasonable, for their pains and trouble therein : Proyided always, that no allowance 
whateyer shall be made for the pains and trouble of any executor or administrator who 
shall neglect to pass his accounts at such time, or to dispose of any money, goods, 
diattels, or securities, with which he shall be chaiveable, in such manner, as in pur- 
suance of any general or special rule or order of me said Court, shall be requisite. 
And moreover, every such executor or administrator, so neglecting to pass his accounts, 
or to dispose of any such money, soods, chattels, or securities, with ^which he shall be 
cliargeable, shall be charged with interest at the rate then current wit^n the said 
colony and its dependencies, for such sum and sums of money as, from time to time, 
shidl have been in his hands, whether he shall or shall not make interest thereof. 

XVIII. And we do hereby authorize the said Supreme Court of New South Wales, to 
appoint guardians and keepers of infants and their estates, according to the order and 
course observed in that part of our United Kingdom called England; and also guardians 
and keepers of the persons and estates of natural fools, and of such as are or shall be 
deprived of their understanding or reason by the act of God, so^ as to be unable to 
eovem themselves and their estates ; which we hereby authorize and empower the said 
Court to inquire, hear, and determine, by inspection of the' person, or mich other ways 
and means by which the truth may be best discovered and known. 

XIX. And whereas it id by the said Act enacted, " th«t it shall and may be lawful for 
us, by our said charters or letters-patent respectively, to allow any person or persons, 
feeling aggrieved by any judgment, decree, oraer, or sentence of the Court of Aj^eals of 
the Cdony of New South Yi^es, to appeal therefrom to us an our Privy Council, m such 
manner, within such time, and under and subject to such rules, regulations, and 
limitations, as we, by any such charters or letters-patent respectively, should appoint and 
prescribe :" Now we do hereby direct, establish, and ordain, that any person or persons 
may appeal to us, our heirs, and successors, in our or their Privy Council, m such 
manner, within such time, and under and subject to such rules, regulationB, and limitations 
as are hereinafter mentioned ; that is to say, in case any such judgment, decree, order, or 
sentence shall be given or pronounced for, or in respect of, any sum or matter at issue, 
f^ve the amount or value of two thousand poimds sterling ; or in case such judgment, 
decree, order, or sentence, shall involve, directly or indirectly, any claim, demand, or 
question, to or respecting property, or any civil right, amounting to, or of the value of 
two thousand poun^ steriing, or m case the said Oovat of Appeus should, by any such 
judgment, decree, order, or sentence, reverse, alter, or vary any judgment, decree, order, 
or sentence, of the said Supreme Court of l^w South Wales, the person or persons 
feeling aggrieved by any sucn judgment, decree, order, or sentence, of the said Court of 
Appeals, may, within fourteen days next after the same shall have been pronounced, 
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Charter of macle,N or givon, apply to tihe said Court of Appeals, by petition, for leave to appeal 

Justtoe. therefrom to us, our heirs and suocessors, in our or their I*rivy Council j and in case 

such leave to appMtl shall be prayed by the party or parties who is or are directed 
to pay any sum of money, or perform any duty, the said Court of Appeals shall, and is 
hereby empowered either to direct that the jud^ent, decree, order, or sentence, 
appealed from shall bo carried into execution, or that the execution thereof shall be 
suspended, pending the said appeal, as to the said Court may appear to be most consistent 
with real and substantial justice ; and in case the said Court of Appeal shall direct such 
judgment, decree, order, or sentence, to bo carried into executioui^ the person or persons in 
whose favour the same shall be given, shall, before the execution thereof, enter into good 
and sufficient security, to be approved by the said Court of Appeals, for the due perform- 
ance of such judgment or order as we, our heirs and successors, shall think fit to make 
thereupon ; or in case the said Court of Appeals shall direct the execution of any such 
judgment, decree, order, or sentence, to be suspended, pending the appeal, the person or 
persons against whom the same shall have been given shall, in like manner, and before any 
order for the suspension of any such execution is made, enter into good and sufficient soouiity 
to the said Court of Appeals for the due performance of such judgment or order, as we» 
our heirs or successors, shall think fit to make thereupon ; and in all cases, we will and 
require, that security shall also be given by the party or parties appellant, to the satis- 
faction of the said Court of Appeals, for the prosecution of the appei^ and for the 
payment of all such costs as may be awarded by us, our heirs and successors, to the party 
or parties respondent ; and if such last-mentioned secu^ty shall be entered into within 
thi^ months of the date of such petition for leave to appeal, then, and not otherwise, the 
said Court of Appeals shall allow the appeal, and the party or parties appellant shall be 
at liberty to prefer and prosecute his, her, or their appeal tons, our heirs and successors, 
in our or their Privy Council, in such manner, and under such rules, as are observed in 
appeals made to us from our plantations or colonies. 

XX. And wo do hereby reserve to ourself , our heirs, and successors in our or their Privy 
Council, full power and authority, ui>on the humble petition at any time of any person 
or persons aggrieved by any judgment or determination of the said Court of Appeals, 
to refuse or admit his, her, or their appeal therefrom, upon such terms, and upon such 
limitations, restrictions, and regulations, as we or they shall think fit ; and to reversoy 
correct, or vary, such judgment or determination as to us, or them, shall seem meet. 

XXI. And it is our further will and pleasure, that in all cases of appeal, allowed by 
the said Court of Appeals, or by us, our heirs or successors, the said Court of Appeals 
shall certify and transmit to us, our heirs or successors, in* our or their Privy Council, a 
true and exact copy of all evidence, proceedings, judgments, decrees, and orders, had 
or made in such cai^es appealed from, so far as the same have relation to the matter of 
appeal. Such copies to be certified under the seal of the said Court. 

XXII. And we do further direct and ordain that the said Supreme Court of New South 
Wales shall, in all cases of appeal to us, our heirs or successors, conform to and execute, 
or cause to be executed, such judgments and orders as we shall think fit to make in the 
premises, in such manner as any original judmnent, decree or decretal order, or other 
order or rule by the said Supreme Court of New South Wides should or might havo 
been executed. 

XXIII. And wo do hereby strictly charge and command all governors, commanders, 
magistrates, mimster?, civil and militoiy, and all our liege subjects within and belonging 
to the said colony, that in the execution of the several powers, jurisdictions and 
authorities hereby granted, made, given, or created, they be aiding and assisting and 
obedient in all tlungs as they vrill answer the contrary at their periL 

XXIY. Provided always, that nothing in these presents contained, or any act which 
shall be done under the authority thereof, shall extend, or be construed to extend, to 
prevent us, our heirs and successors, to repeal these presents, or any part thereof, or to 
make such further or other provision by letters-patent for the administration of justice, 
civil and criminal, within the said colony, and the places now or at any time hereafter to 
be annexed thereto, as to us, our heirs and successors, shall seem fit, in as full and ample 
a manner as if these presents had not been made ; these presents or anything herein 
contained to the contrary thereof, in anywise notwithstanding. 

In witness ourself at Westminster, tho 13th day of October, in the fourth year of our 
reign. 

, " ELDON." 

By writ of Privy Seal examined with the Record in the Petty Bag Office in the Court 
of Chancery the 22nd day of April, 1834. 

J. BENTALL. 
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COLONIAL LAWS (VALIDATION). 

28 & 29 Vict c. 63. An Act to remove doubts as to the Validity of 

Colonial Laws. [29th June, 1865.] 

"Whereas doubts have been entertained respecting the validity of divers laws enacted Preamble, 
or irarportinff to have been enacted bj the Legislatures of certain of Her Majesty's 
Colonies, and respecting the powers of such Legislatures, and it is expedient that such 
doubts should be removed : " Be it enacted as k>11ows : 

1. The term " Colony*' shall in this Act include all of Her Majesty's possessions DeflniUons : 
abroad in which there snail exist a Legislature, as hereinafter defined, except the Cliannel " Colony.** 
Islands, the Isle of Man, and such territories as may for the time being be vested in 

Her Majesty under or by virtue of any Act of Parliament for the government of 
India : 

The terms "Legislature" and "Colonial Legislature" shall severally signify the " Leffislature," 

authority, other than the Imperial Parliament. or Her Majesty in Council, " CoTonUa L^gis- 
^ competent to make laws for any Colony : lature :* 

The^ term " Benresentativo Legislature" shall signify any Colonial Legislature « Repreaentative 

which shall comprise a legislative body of which one half are Mected by Legislature :•• 

inhabitants of the Colony : 
The term " colonial law" shall include laws made for any Colony either by such « OolonfaJ law :" 

Legislature as aforesaid or by Her Majesty in Council : 
An Act of Parliament, or any provision thereof, shall, in construing tliis Act, bo Act of PariiunCTit, 

said to extend to any Colony wlien it is made applicable to such Colony by the coiAiJ "hS'mJd* 

express words or necessary intendment of any Act of Parliament : Kfin"^*' *** *'*^** 

Tlie term " Governor" sliall mean the officer lawfully adminiatering the Qovcm- '"Governor :*• 

ment of any Colony : 
Tlie term " letters-patent" shall mean letters-patent under the great scol of tho ''Letters patent** 

United Kingdom of Qrcat Britain and Ireland. 

2. Any Colonial law which is or shall be in any respect repugnant to the provisions of ^***"**^ J?7 
any Act of Parliament extending to the Colony to which such law mtiY relate, or JjS^^^cy^'^ 
repugnant to any ordev or regulation made under authority of such Act of Parliament, 

or having in the Colony the force and effect of such Act, shall be read, subject to such 
Act, order, or regulation, and shall, to tho extent of such repugnancy, but not other- 
wise, ho and remaio absolutely void and inoperative. 

8. No colonial law shall be, or be deemed to have been, void or inoperative on the Colonial law 
ground of repugnancy to the W of England unless the same shnU be repugnant to the ^J^^^^. 
provisions of some such Act of Parliament, <Mrder, or regulation as aforesaid. 

4. No colonial law, passed with the concurrence of or assented to by the Ck)vemor of Colonial law not 
any Colony, or to be hereafter so passed or assented to, shall be, or be deemed to have J^Si^ JJSh*' 
been void or inoperative by reason only of any instructions with reference to such law ingtramons. 
or the subject thereof which may have been given to such Governor by or on behalf of 

Her Majesty by any instrument other than the letters patent or instrument authoritinff 
snob Governor to concur in passing or to assent to laws for the peace, order, and good 
government of such Colonv, even though such instructionB may be referred to in such 
letters patent or last-mentioned instrument. 

5. Every colonial Legislature shall have, and be deemed at all times to have had, full Colonial ^^(t^ 
power within its jurismction to establish Courts of Judicature, and to abolish and u^J'^^^jjSrts" 
reconstitute tho eame, and to alter the constitution thereof, and to make provision for of law. ' 

the administration of justice therein ; and every representative Legislature shall, in 

respect to the Colony under its jurisdiction, have, and be deemed at all times to have 

had, full power to make laws respecting the constitution, powers, and procedure of JfJTiJJ?***^^® 

such Legislature ; provided that such laws shall have been passed in such manner and JjtS^nSSta^ 

form as may from time to time be required by any Act of Parliament, letters patent, tion. 

order in Council, or colonial law for the time being in force in the said Colony. 

6. The certificate of the Clerk or other proper officer of a legislative body in any Certified c^le* 
Colony to the effect that the document to which it is attached is a true copy of any ^J^J^^^ 
colonial law, assented to by the Gk)vemor of such Colony, or of any Bill reserved for they are properly 
the signification of Her Majesty's pleasure by the said Govwnor, shall be primd facie passed, 
evidence that the document so certified is a true copy of such law or bUl, and, as the 

case inav be, that such law has been duly and properly passed and assented to, or that ?J[**^^'**'^" *** 
such bill has been duly and properly passed and presented to the Governor ; and any Jj^^tiSd*dl»- 
proclamation purporting to be published by authority of the Governor in any news- allowance, 
paper in the Colony to which such law or bill shall relate, and signifying her Majesty's 
disallowaneo of any such colonial law, or Her Majesty's assent to any such reserved 
bill as aforesaid, shall be primd facie evidence of such disallowance or oseent. 
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GROWN lANDS ALIENATION ACTS. 

25 Vic, No, 1, An Act for regulatmg the AlienaticHi of Crown Lands. 

[18tb October, 1861.] 

Prewnble. Whebsas it is expe^ent to make better proyision for the alienation of Grown Lands * 

Be it enacted by tne Queen's Most Excellent Majes^, by and with the advice and con* 

sent of the Legislatiye Council and LegislatiTe Assemblj of New South Wales^ in 

Parliament assembledi and by the authority of the same as follows : — 

Interprotation. 1. The following terms within inverted commas shall for the purposes of this Act, 

unless the context otherwise indicate, bear the meanings set against them respectively — 

" Crown Lands" — All lands vested in Her Majesty which have not been dedicated 

to any public purpose, or which haye not been granted or lawfully contracted 

to be granted m tee simple. 

" Town Lajids" — Crown Lands in any city, town, or vilUge| ov set apart as a site 

for the same. 
** Suburban Lands" — Crown Lands declared in the Gazette to be suburban by the 

Gk>vemor and Executive Council. 
** First Class Settled Districts" — Lands declared to bo of the Settled Class by the 

Queen's Orders in Council. 
" Second Class Settled Districts" — Lands converted into the Settled Class by the 
Act twenty-three Victoria number four, or that may be hereafter so converted 
under the " Crown Lands Occupation Act of 1861. 
" Orders in Ooancil" — The Orders in Council and Regulations from time to time 
issued under the Imperial Act fifth and sixth Victoria chapter thirty-six and 
ninth and tenth Victoria chapter one hundred and four. 
" Minister" — The Minister for the time being charged with the administration of 

the Public Lauds. 
"Land Agent" — Any person duly appointed to sell Crown Lands. 
" Land Office Days — Days notified in the Gazette upon which land agents shall 

attend at the land offices of their districts respectively. 
" Appraisement" — Settlement of price, value, or damage, by appraisers appointed 

in manner prescribed by this Act. 
" Arbitration"— Settlement of boundaries by arbitrators appointed in manner 

prescribed by this Act. 

" Lnprovements — Improvements on Crown Lands, or lands conditionally sold to 

the value, to be determined by appraisement if disputed in town and suburban 

lands of not less. than twice the upset price of the allotment or portion on 

which the improvements may stand, and in other lands of not less than the 

unimproved value of the lands to be in like manner determined, not being less 

than one pound per acre. 

" Frontage — Frontage to any road, river, stream, or watercourse which, according 

to the practice of the Survey Department, ought to form a boundary between 

different sections or lots of land. 

Rep«Al of Orders 2. On and after the passing of this Act the Orders in Council shall be repealed : 

In Council, ^ Provided that nothing herein shall prejudice or affect anything already lawfully done 

or commenced, or contracted to be done thereimder respectively^ or to prevent the 

several provisions of the said Orders in Council from being earned into effect with 

respect to lands under lease or promise of lease made previously to the twenty-second 

day of February one thousand eight hundred and fifty -eight, during the currency of 

such leases as fully as if the same had not been hereby repealed. 

Ow'^H^*^ 3. Any Crown Lands may lawfully be granted in fee simple or dedicated to any 

crown LADds, public purpose under and subject to the provisions of this Act, but not otherwise : And 

the Governor, with the advice of the Executive Council is hereby authorized in the name 

and on the behalf of Her Majesty so to grant or dedicate any Crown Lands. 

noSaS'ol^toBol ^* "^^^ Oovemor, with the advice of the Executive Council, may by notice in the 

citi^ towns, Gazette, declare what portions of Crown Lands shall be set apart as the sites of new 

suburban lands, cities, towns, or villages, and define the limits of the suburban lands to be attached 

reserves, Ac. thereto, and to any existing city, town, or village, and also the portions of town lands 

or suburban lands, to be dedicate to public purposes, and what lands shall be reserved 

from sale until surveyed for the preservation of water supply or other public purpose : 

And upon any such notice being published in the Gazette such lands shall become and 

be set apart, attached, dedicated, or reserv^ accordingly : Provided that within one 

month, should Parliament be then in Session, and otherwise within one month aftor the 

commencement of the next ensuing Session of Parliament, there shall be laid before 

both Houses of Parliament an abstract of all such declarations. 

I>e<li<«tlon of 5. The GK>vemor, with the advice aforesaid, nmy by notice in the Gazette reserve or 

TOblk pu^wM' ^®^^^ ^ ^<^ manner as may seem best for the public interest, any Crown lands for 

vwcs; any railway or railway station { any public rgad, canal, or othqr internal oopimupication i 
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any public quaj or landing-place ; any public reterroir, aqueduct, or watawoursc ; or 
for the preserration of water supply ; or for any purpose of defence j or as the site for 
any place of public worship, any hospital, asylum, or infirmary, any public market or 
slaughter-house, any college, school, mechanics' institute, public library, museum, or 
other institution for public instruction or amusement ; or for any pasturage common $ 
or for public health, recreation, conTcnience, or enjoyment ; or for tnc intonucut of the 
dead ; or for any other public purpose. And upon any such notice being published in 
the QateiU such lands shall become and be reserred or dedicated accordingly, and may 
at any time thereafter be granted for such purposes in fee simple : Froyided that an 
abstract of any intended rescrration or dedication shall bo laid before both Houses of 
Parliament one calendar month before such reservation or dedication is made. 

6. After any land shall have been temporarily reserved from sale, the same shall not 
be sold or ofherwise disposed of until such reservation shall be revoked by the Governor 
with the advice aforesaid, and the notice of such revocation published in the Qazette, 
And all lands which have hitherto been or shall hereafter be permanently reserved for 
any of the purposes aforesaid shall be deemed to be set apart, attached, and dedicated 
accordingly, and every oonveyanoe and alienation thereof except for the purpose for 
which such reservation shall have been made shall be absolutely void, as well against 
Her Majesty as all other persons whomsoeyer. 

7. Crown lands hold under lease or promise of lease issued or made previously to the 
twenty-second day of February, one thousand eight hundred and fifty-eight, shall 
during the currency of such lease be exempt from sale under this Act, unless where 
such lands have been lawfully withdrawn from the holding of the lessee in accordance 
with the Orders in Council or may hereafter be lawfully withdrawn from such holding : 
Provided that the leasee may be permitted to exercise a pre-emptive right of purchase 
over one portion and no more of an area not exceeding six hunored and forty acres out 
of each block of twenty-five square miles, and at a value to be determined by appraise- 
ment not being less than one pound per acre : Provided, nevertheless, that any land 
purchased under the Orders in Council previously to the passing of this Act shall be 
estimated in the six hundred and forty acres aforesaid: And provided that such 
appraisement shall not include any value for improvements : And provided that every 
application for the purchase of land under these conditions shall be advertised in the 
Uovernment Oaxette for the period of one calendar month before the sale is completed. 

8. (*) Upon applileation made within twelve months after thcjpassing of this Act 
by any person or his alienee who may prior thereto have made i mprovements on any 
Crown lands or upo n application within twelve months after the notification in the 
Gazette of any reser ve irom lease or promise of lease under the Orders in Council 
within which improv ements may be situated or upon application by the holder of any 
lease or promise of lease of Crown Lands containing improvemc nts made previously 
to the expiration of such lease or upon application by the improv er or his alienee made 
at any period for the eale of improved lands in proclaimed Gold Fields the Governor 
may with the like ad vice tell and grant such lands to the owner o f such improvements 
Avithout competition in fee -simple at a price to be fixed by apprais ement not being less 
than the minimum u pset price of the class of land as set forth in section twenty- 
three of this Act and m no case less than one pound per acre bu t such appraisement 
shall not include an j yalue for improvements Provided that n othing herein con- 
tained shall be held to require the sale of any land which m Ay contain auriferous 
deposits Provided a Iso that such sales shall be made in accordance with the general sub- 
division of the land whether town suburban or other lands and t hall embrace only 
allotments or portion b on which improvements may stand and that the area shall not for 
each improvement ex seed half an acre for town land two acres for suburban land and 
land on G^ld Fieldsjand three hundred and twenty acrps for -ollher lands. 

9. The Governor with the like advice may authorize any proprietor of land having 
frontage to any harbour or river, to fill in and reclaim any land 'adjoining thereto and 
lying beyond or below high-vmter-mark, or to erect a wharf or jetty upon or over the 
the same ; and on payment of an adequate moAey consideration to be determined by 
appraisement for the unimproved value of the land, such land or any land which may 
already have been reclaimed shall become vested in fee simple in such proprietor, and 
may be granted to him liccordingly : Provided alvrays that no such reclamation shall be 
authorized which shall be calciuated in any vray to interrupt or interfere with the 
navigation of such harbour or river, or with the rights or interests of adjoining pro- 
prietors ; And provided also that the intention to &;rant such land shall have been pre- 
viously announced in the Qazette for four consecutive weeks before such land is granted 
in fee simple. (**) 

(•) Repealed by the " Lands Acts Amendment Act of 1876," 89 Vic. No. 18. 

(^) A grant by th» Crown of the fee simple of portion of the harbour within the 
flow of the tide, issued under the 9th section of the " Orovm Lands Alienation Act of 
X861/' has not ^er ie the efiect of causing auoh portion to oeaee being part ol the hiurbovr | 
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10. Whenerer ihe owner or owners 'of any lands adjoining a road which has 
heen reserved for aooees to such lands only and is not otherwise required for puhUo use or 
oonyenience shall make apfdioation to the Minister to dose such road, or wheneyer any 
road which shall have heou proclaimed through any land shall have rendered unnecessary 
a reserred or other road boimding or traversing such or neighbouring land, it shall be 
lawful for the Gk>Temor with the adyioe aforesaid to notify in tl^ "Gazelle and in 
the local newspapers, if any, that such reserved or boundary road will be closed ; and 
at any period, not less than three months after the first publioatiim of sudi notice, & 
grant or grants of the site of the road so closed may issue to the owner or owners of 
adjoining lands, in fair proportion or in accordance with agreement among such owners : 
Provided that an adequate money consideeation to bo determined by appraisement shall 
be paid for the same. 

11. In cases in which no way of access to any portion of Crown Land may exist or 
may be attainablo, or in which any such portion may be insufficient in area for side, condi- 
tional or by auction or in which a portion of Crown Land may lie between land already 
granted and a street or road which forms or should form the way of approach to such 
granted land or in which buildings erected on lands already granted may have extended 
over Crown Land, or in any cases of a like kind, the €k)vemor may with the advice 
aforesaid, sell and grant such lands to the holder or holders of adjacent lands without 
oompetitioUf and at a prioe to be determined by appraisement being not less than tho 
minunum upset price per acre of tho class of land as set forth in section twenty-three 
of this Act. 

12. The Governor may with the like advice rescind any reservation of water frontage 
on the sea coast or any bay, inlet, harbour, or navinible river, or land adjoining such 
frontage contained in any Crown grant, either wholly or to such extent and subject to 
such conditions or restrictions as shall be deemed advisable, and the land being tho 
subject of such rescission shall on payment of an adequate money consideration to be 
determined by appraisement, being not loss than the minimum upset prioe per acre of 
the class of land as set forth in section twenty-three of this Act, be granted to tho 
owner of the land conveyed in tho original Crown grant accordingly,: Provided that 
nothing in this clause contained shall empower the Governor to grant any land below 
high- water-mark, or to interfere with any land used as a4)ublic thoroughfare, or with 
any land set apart and dedicated for any public purpose : Provided also, that for four 
consecutive weeks notice shall be given in the Gazette previous to issuing such grant. 

13. On and from the first day of January, one thousand eight hundred and sixty-two. 
Crown lands other than town lands or suburban lands, and not being within a pro- 
claimed Gt>ld Field, nor under lease for mining purposes to any person other than tho 
applicant for purchase, and not being within areas bounded by linos bearing iforth-east, 
south, and west, and distant ten miles from the outside boundary of any city or town 
containing according to the then last Census ten thousand inhabitants, or five miles to 
the outside boundary of any town containing according to the then last Census &je 
thousand inhabitants, or three miles from the outside boundary of any town containing 
according to the then last Census one thousand inhabitants, or two miles from the out- 
side boundary of any town or village containing according to the then last Census 
one hundred inhabitants, and not reserved for the site of any town or village, or for tho 
supply of water, or from sale for any pubUc purpose, and not oontaining imprevemonta 
and not excepted from sale under section seven of this Act, shall be open for conditional 
sale by selection in the manner following, that is to say : Any person may, upon any 
Land Office day, tender to the Land Agent for the district a written application for tho 
conditional purchase of any such lands not less than forty acres nor more than three 
hundred and twenty acres, at the price of twenty shillings per acre, and may pay to 
such Land Agent a deposit of twenty-five per centum of the purchase money thereof : 
And if no other like application and deposit for the same land be tendered at tho samo 

and until reclamation actually takes place, the public right of navigation, with its inci- 
dents of anchorage, grounding, &e., remains over such portion while it is covered with 
the tidal waters. The lodging upon such ground when dry by the recess of the tide of 
logs of timber which have hoen floated or moored upon the waters over it — ^if such lodging 
take place as incidental to, or in the course, or as a necessity of navigation — ^is not a 
trespass. Chadwick v. Smith and others^ 9. S. C. R., 196. 

(*) See subsection 12 of section 12 of the ** Crown Lands Occupation Act of 1861," by 
which it is enacted that " The sale conditional or otherwise of any portion of [Crownj 
land under lease, shall caacel so ranch of the lease as relates to the land so sold and to 
three times the area thereof adjoining thereto." See also, to the same effoct, section 18 
of the same Act, now repealed and superseded by section 35 of 39 Vie. No. 13, which see, 
pott. "See also and consider Annie Joachim v. &Shana3Stf, infra. 

(t) By section 31 of the " Mining Act of 1874" (37 Vic. No. 13), races, dams, &c., in 
or upon lands aUenated under this or any other Act relating to the sale, &0; of Crown 
Lanos are protected notwithstanding alienation. 
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time, such person shall be deolared the oondition&l purchaser thereof, at the price 
af oroetud : Proyided that if more than one such application and deposit for the same 
land, or any part thereof, shall be tendered at the same time to 8U<£ Land Agent, he 
shall, nulesa all such applications but one be immediatelj withdrawn, forthwith proceed 
to determine by lot, in such manner as may be prescribed by regulations made under 
this Act, which of the applicants shall become the purchaser. (^) 

(^) Semhle (per Stephen, O.J.), that a conditional purchaser (or free-selector) 
after payment of purchase money is in possession as equitable owner in fee. Ex 
parte Main, 2, 8. 0. B., p. 198. 

A conditional purchaser of Crown Land under the 13th section of the " Crown Lands 
Alienation Act of 1861," the same not liaving been contracted to be eranted in fee 
to any other party, and not being excepted from sale under the 7th section, nor con- 
tainhig improYcments, or being within any other of the excepted cases specified in 
the section, is by force of that statute the owner of the land for the time being ; and 
so long as the conditidhs continue to be fulfilled, no other person can by. law bo deemed 
such owner. A conditional purchaser of Crown Land under the 13th section of the 
Crown Lands AUonation Act, is a " holder in fee simple " ot his land within the 
fifth paragraph of the 12th section of the Crown Lands Occupation Act, and is 
entitled to the right of leasing the adjacent land conferred by the 12th section. 
The sale conditional of land under a pre-emptiye lease to a conditional purchaser, 
takes away from his pre-emptiye lease only the land sold and not also three 
times its area. Until grant issued, the estate of a conditional purchaser of Crown Land, 
imdcr the 13th section of the Crown Lands Alienation Act, cannot be separated into 
legal and equitable fee, but is a statutory fee simple conditional, with a statutory right 
of possession, and capable of becoming a fee simple unconditional at the end of three 
years ( />er Hargravc, J.). A conditional purcnaser of Crown Land, under the 13th 
section of the Crown Lands Alienation Act, lias a statutory right to hold his land so 
long as he continues to perform the conditions required by the Act, and this right com- 
mences from the moment ho is declared such purchaser and has taken possession, and 
subject to the performance of tlie conditions is absolute and indefeasible against all the 
world including tlie Crown ; and a grant of the land in possession of such conditional 
purchaser issued by the Crown to any other person is roid. ChUholm y. Macauley, 
7, S. C. B., 312. 

The 13th section of the ** Crown Lands Alienatiofi Act of 1861'* enacts that Crown 
Lands shall bo open for conditional sale by selection. The 1st section of the Act 
defines Crown I^nds to be ** all lands yested in Her Majesty, which haye not 
been dedicated to any public purpose, or which haye not been granted or lawfully con- 
tracted to be granted in fee simple." What is sufficient eyidence to establish that land 
has been lawfully contracted to be granted, so as to preyent it being open foroonditional 
sale by Bcloction ? Mate y. Nugent, 8, S. C. B., p 246. 

A father applied under the 13th section of the ** Crown Lands Alienation Act of 1861 " 
for tlie conditional purchase of 40 acres of Crown Lands selected by him in the name of 
his son, an infant of three and a half years of age, and the son was declared the conditional 
purchaser, ffeld (Stephen, C. J., disseniiente), that such selection and purchase were yalid. 
The question, what constitutes " hondjide residence " and '* occupation '* of conditionally 
purchased lauds under the 18th section of the Act, considered. Also the question, what 
constitutes '* abandonment " of such lands, and how the satisfaction of. the Goyemor 
and Executiye Council as to such abandonment is to be proyod, and what course the 
Gt>yemment shoilld pursue under the 20th section of the Act in declaring them 
forfeited, considered. Drinktoater y. Arthur^ 10, S. C. B., p. 193. 

In a suit for a declaration that the respondent was trustee for the appellant of land 
conditionally purchased by the former, imder the "Crown Lands Alienation Act of 1861," 
with the moneys of the latter, and for a consequent order for conyeyance, in accor- 
dance with a written agreement whereby the respondent had bound himself to 
fulfil the statutory conditions of purchase and thereafter to transfer to the appel- 
lant; the respondent pleaded that such agreement was illegal, and contrary to the 
r' *t and policy of the said Act, and that, therefore, the appellant was not Entitled to 
transfer sought. The agreement was as follows : — " Memorandum of agreement 
between John Muir, of Wolgam, and Edwin Barton, of Wallerawane, made the 5th of 
August, 1869 : I, John Muir, do hereby acknowledge to haye receiyed from Edwin Barton 
the sum of eighty pounds, T^-ith which money I haye this day purchased for the said Edwin 
Barton, his heirs, executors, administrators, or assipis, 320 acres of land in Wolgan, 
adjoining the 1,000 acres grant to the late William Walker, which 320 acres of land aro 
in lots of 40 acres each. And I, John Muir, do for myself, my heirs, executors, adminis- 
trators, or assigns, hereby agree to fulfil all the conditions of the 'Crown Lands Alienation 
Act of 1861,' imder which Act the said 320 acres of land are conditionally purchased, 
and 
my 



VI. xuuj., uii«.^(;r wijit^u j^\fV vuv Diuvi v«vr auAoa wa, m»uvi. cu^ w/nvttt/i^^iMhUT uurvun^u, 

at the expiration of three ^ears from this date, or at any earlier date, to transfer all 
right, title, and interest m said 820 acres to the said Edwin Barton, his heirsi 
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Ck>nditiona «J« 14. Ovovn Lands within proolaimed Gbld Fields, and not within areas exdud^ by 
in Gold Fields, apeoial prodamation, and not occupied for gold-mining purposes, shall be open for con- 
ditional sale, subject to all the provifions applicable to sales under the thirteenth section 
of this Act : Provided that at any period, persons ^^eoially authorized by the Minister 
shall be at liberty to dig and search for gold Trithin the lands selected, and that should 
the land bo found to contain auriferous deposits, it shall be in the power of the GoTemor 
and Executive Council to annul the sale, and thereupon the conditional purchaser shall 
be entitled to compensation for the value, other tlian auriferous, of the lands and im- 
provements ; such value to be determined by appraisement. (*) 

-* . ■-- -■ II... -■-■ .. -.1. 

executors, administrators, &c., the said Edwin Barton paying all expenses." Held 
(reversine the decree of the Sujpremo Court, 10th July, 1873), that there should 
be a declaration that the legal title of the respondent, as purchaser, was held by him 
as trustee for the appellant, and a direction that the respondent do proceed tq complete 
the purchase according to the terms thereof, and thereafter to execute a proper con- 
veyance to the appellant. The agreement, admittedly not immoral or against public 
policy, is not contrary to the terms of the 18th section of said Act, and cannot bo 
annulled or tainted with illegality on any conjectural view of the policy qf the Act^ 
Barton v. Muir^ 6, L. B., P. C. App., 134. 

An infant may be a conditional purchaser under the 13th section of the "Crown Lands 
Alienation Act of 1861," 25 Vic. No. 1. DHiikwater v. Arthur (10, S. C. B., 193), JEinery v. 
Barclay (8, S. C. B., 889), and accordingly Joachim v. (yShanat^y (13, S. C. B., 171). In 
the last case, plaintiff*, a conditional purchaser, sued defendant, a squatter, for trespass. At 
tlie trial the Chief Justice told the jurv tliat the substantial question for them was whether 
tlie plaintiff occupied withii^ a month from the date of her application. If she did she 
was entitled to recover ; if not, the verdict ought to be for tiie defendant. Ilcld (per 
ITargrave and Manning, J. J., diueniiente Martin, C.J.), that such direction was wrong. 
Fer Sir W. Manning, J. : The plaintifT must shew actual possession of the locut tn 
quo before the acts of trespass complained of. JPer Hargrove, J. : The onus of proving 
the brcacli of any of the Conditions is on the trespasser, and the lessee is in no different 
position from a stranger. Annie Joachim v. Q* Hhanassyj Knox*s Term Beports, First 
Term, 1876, p. 118. The following are the judgments in extenso, as re^rted in 8.M.lf.: — 

Tlie Cliiei Justice said : "Tliis was an action brought by the plaintiff, an infant, by 
her next friend, William Joachim, her father, against the defendant, for trespasses com- 
mitted by depasturing sheep upon her land. This land liad formed portion of a largo 
squatting run held by the defendant xmder lease from the Crown. On the I9lh February, 
1873, William Joachim, professing to act as the agent of his daughter, the plaintiu, 
lodged in the Cro\iii Lands Office at Moaroa, in pursuance of the terms of the 13th section 
of the 'Crown Lands Alienation Act of 1861/ an application for the conditional purchase 
by her of 820 acres, described as follows : — * County of Cadell, parish of Moama, 320 
acres : Commencing at the north-east angle of the block applied for by James Joachim, 
thence north-easterly along the reserve K>r railway line 60 chains, thence west about 
60 chains 50 links, thence south about 67 chains, and thence cost along northern 
boundary of block applied for by about 47 chains to point of comniencemcnt.* Several 
witnesses were called on behalf of the plaintiff ^o prove occupotion by her witlun one 
month after the date of the conditional purchase, as required by the 16th section of the 
Act. I told the jury that the substantial question for them was, ' Did the plaintiff 
occupy within the month — that is to say, before the expiration of the 20th March, 1873 ?* 
If she did, I said she was entitled to recover — if not, the verdict should be for the 
defendant. The jury on this direction found a verdict for the defendant, and a rule 
was subsequently granted calling on the defendant to show cause why such verdict 
should not be set aside and a new trial granted, on the ground that I erroneously held 
that the plaintiff, in order to succeed in this action, was bound to prove thot she occupied 
the land within a month from the date of the conditional purchase thereof, and that is 
the question now to be determined. I am of opinion that my direction to the jury was 
a correct one. The alienation of * CrowTi Lands* in this Colony, such as the lands in 
question in this case, is regulated entirely by statute. In 1873, when the plaintiff made 
her conditional purchase, the Act regulating such alienation was the 25 "Victoria, No. 1, 
which Act has been lately amended by the 89 Victoria, No. 13. Tliis latter statute has 
no bearing upon the present question. In the early days of the Colony, and for a long 
time afterwards, the Crown, as the owner by the Common Law of all the unalienated 
lands, made grants ex niero motu in such forms and under such conditions as were 
thought expedient by its advisers or representatives, to encourage the settlement and 
cultivation of the country. At a later period Acts were passed to put an end to grants 
of this description, and to provide for the disposal of the Crown Lands by the sale of 
them by auction. This mocie of disposing of them in fee simple remained in operation 
for several years, until in 1861 the Crown Lands Alienation Act of that year was passed. 
By that Act the Crown equally with its subjects is bound. The onp pan grant and the 

(•) Se0 section H of 37 Tic, No. 18 (Mining Act), 
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16. ETerj Luid Agent shall duly enter at the time in a boek to be Bvovlded for the Beeoid bj hu^ 
purpose the partioulara of every application for conditional purohase, lodged with him Agent 
under the provisions of sections thirteen and fourteen of this Act, and sha& transmit to 
the proper officer of the Government^ on Monday in each week, a true extract therefrom> 

showing the particulars of aU such applications for the week preceding. 

' — • 

others can acquire the fee simple in Grown Lands only in the modo prescribed by that 
enactment. An owner of land in fee simple may, as everybody knows, convey it with or 
without consideration to whomsoever he may please ; and any one may purchase either 
in his own name or in the names of his or any other infant cluldren any lands that t^e 
owner in fee is williug to sell to him. Thus, a person desiring to advance his children 
may purchase land in their names, and have such land conveyed to them at once, even 
tiiough they may be under the age of twenty-one years, as they con lake the land under 
such a conveyance although they cannot convey it away duripg their minority. A pur* 
chase of this kind may be made not only from private individuals, but it may be maae 
at auction from the Crown also. There is nothing to prevent a person attending a sale 
of Crown Lands, and purohasins^, in the name of Infants, any lands then offered that he 
may desire and be able to pay tor. But the conditional purchase — popularly termed 
* free selection * under the Otown Lands Alienation Act, 25 Yic. No. 1 — is a different 
thing altogether. That mode of alienating poblio lands came into operation then for 
the first time. It was, after much difficulty, and many acrimonious and excitine discus- 
sions, both in and out of Parliament, adopted by the Legislature, to promote the more 
rapid and beneficial settlement ot the country, by enabling poor people, or people with 
limited means, to select small portions of Cro^-n Lands of their own motion, on their 
paying a small sum per acre down, and doing certain things which the statute prescribed. 
For instance, power was not given to any one to conditionally purcliase hij 40 or 820 
acres of land by paying a deposit of 58. per acre, and then leaving it unoccupied or 
unimproved as long as he might think fit. A scheme of that sort would obviously have 
placed the whole coun'tir in the hands of speculating capitalists, and would not have 
aceomplished what the Legislature intended. Accordingly, it was provided that before 
the expiration of a month from ths original purchase or selection the person so pur- 
chasing or selecting was to occupy the land, to improve it, and to reside upon it Yor a 
certain time. These were the conditions on which this great privilege of * free selection' 
was conceded to him, and on which the Crown was authorized to grant him the land. 
The Crown oould not demand from him the performance of other conditions, neither 
could it dispense with any of the conditions so laid down by the statute. It has, by a 
veiy rigid application of the principle that a Court is in general bound by its previous 
decisions, been held by this Court, that an infant a moment old might under the Act of » 

1861 by a self-constitutM agent select land and occupy it within a month, improve it, 
and in three years make a declaration that all t^ese thmgs had been done. In reality 
there was only one Judge of this Court who entertained this view ; and yet, ourioosly i 
enough, that view came to be binding on the Court. The result was thus brought about s 
In Etnety v. Barclay (8, 8. C. B., p. 880), the Court are reported to bave been 
' agreed in opinion that a selection might be made by a Person tmder twenty-one years 
of age, and by a father in the name of his son.' That agreement was arrived at 
apparently without argument of any kind. The infant in that case was a grown-up lad 
of sixteen years or more, and habitually an actual worker on the ground. In Drinkwater 
V. Arthur (10, 8. C. R., 198), decided in 1871, two years after the former case, a question 
arose as to the validity of a ' free selection' by a father in the name of his infant child 
three and half years old. His Honor Mr. Justice Hargrave (p. 219) likened the case to 
that to wliich I have above referred, of a father purchasing in the ordinary way in the 
name of his infant children, between which and such a case as that under consideration, 
there is, as it appears to me, no point of similarity whatever, and held that the ago of 
the infant made no difference in the power of the father to select in such infant's name. 
It is plain that in the case of an ordinary purchase by the father in the child's name, it 
is the father who acts on his own account, and as a principal, having full power indepen- 
dently of any statute to do as he likes with such land as he may buy, while in the case 
ctf a * free-selector,' it is the * infant' who selects and has to comply with the statutory 
conditions to enable him to acquire any land at all. His Honor the Chief Justice, Sir 
Alfred Stephen, while ho saw no reason to dissent from the view which he took in 
JShnerjf v. Barclay ^ said (p. 205) that a selection by a baby, or by a father already a free 
selector on his own account in the name of that baby, appeared to him to be worse than 
merely a farce — that it was a fraud upon the statute. Mr. Justice Cheeke (p. 228). 
referred to the decision in JSmery v. Barclay ^ and said were it not for thai decision he had 
no hesitation in saying that he should certainly concur in the judgment of hit Sopor the 
Chief Justice. Thus, in a Court consbting of three Jpdges, because two years before 
without argument the Court said that a erown ujp lad 16 years of age might * free select, ' 
Mr. Justice Cheeke concurred with "iSr. Justice Hargrave in holding that an infant 
of any age might so select, although he agreed irith th^ Phi^ Juftioe in the opinioA 
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that such an interpretation of the law was an erroneous one. Thus the matter stood 
until the case of John Tkanuu JoacJUm v. (/Shana99tf (18, S. C. B., 174), decided by Mr. 
Justice HargraTe, Mr. Justice Cheeke, and Mr. Justice Faucett, in' 1874. In this case 
Mr. Justice Cheeke again expressed his concurrence with the Tiews of Sir Al&ed 
Stephen, but held himself bound by the decision in Bmery r. Bctrcla^^ while Mr. Justice 
Faucett, without givine any opinion of his own, held himself bound by the decision in 
Drinhoater y. Arihur^ but not by Emery v. Barclay ^ which he regarded as no authority 
on the point in question. Thus the right of a father to select in the name of an infant 
of any ago was again upheld, although again one of the three Judges who so held thought 
that Tiew to be wrong, and another gave no opinion of his own ; so that of the lour 
Judges, Sir A{fred Stephen, Mr, Jutiioe Hargrove, Mr* JuHice Cheeke, and J£r, Jueiice 
Fuiiu?ett, who were concerned in deciding these three cases, one and one oifhr expressed 
the opinion that an infant from the moment of its birth was capable of making a con* 
ditional purchase under the ' Crown Lands Alienation Act of 1861'. This last case was 
taken to the Friyy Council, and that tribunal, as reported in 1, App. Cas., 82, agreed with 
Mr. Justice Hargraye, and it must now bo assumed in this Court that his Honor was 
right in this matter ; although if X may venture to say so with the greatest respect, tliat 
judgment as a matter of reasoning apart from authority, would have been more satis- 
factory if it had not been based so pointedly on a * course' or ' series of decisions acted 
upon for several years,' seeing that there had been only three such decisions — the first 
in 1869, when the point was agreed upon without argument ; the second in 1871, when 
this agreement was erroneously acquiesced in as a binding authority by Mr. Justice 
Cheeke, who, while so acquiescing, thought it to be wrong ; and the third in 1874^ when 
a majority of the Judges were influenced by the authority of the two ptrevious cases, 
which one of them thought to be wrong, while the other offered no opinion. These 
three cases (the last being the one then under appeal) can hardly be called with 
propriety a 'course' or * series' of decisions, or be said to bo decisions * acted upon 
for several years.' Satisfaction with this judgment wotdd, further, not have been 
diminished, if their Lordships had recognised the fact, that a conditional purchaser takes 
his lanH not by means of a grant from the Crown, which the Crown may m its discretioa 
refuse, but by his own unfettered act, by virtue of a statute which ffji<»7/e« him absolutely 
to a grant if certain conditions are observed by him. I may further remark that it is 
obvious, that the surmise that many titles may have depended upon the assumption of 
the power of an infant to ' free select' was of no importance, inasmuch as a late Act, 
of which their Lordships were aware, con6rmed all such titles, and rendered any strain- 
ing of the law unnecessary to uphold them. This judgment of the Privy Council leayes 
the present question untouched, and there is no decision of this Court upon it, although 
it would seem from expressions used on some occasions, that it has been assumed that to 
make a conditional purchase valid there must be occupation within the month. The Act 
imdcr which these *iree selections' are made is very badly drawn, and in some instances 
things instead of being required in so many words to be done, are made necessary only 
by an implication arising from expressions in which the doing of them is assumed fbbe. 
required. In construing this, like all other Acts, it is the duty of the Court to ascertain 
as well OS it can the meaning and intention of the Legislature, in order that that inten- 
tion may be carried out. A careful examination of the Act roust,. I think, lead to the 
conclusion that one of the conditions imposed upon a *free selector' is, that he should 
occupy his selection within a month. Tlie 13th section authorizes any person on any 
Lana Office day to tender a written application for the conditional purchase of land as 
therein mentioned. Thit section contains no direction in reference to the occupation, 
but in the 16th section it is enacted that if at the time of the conditional purcliase the 
land * sliall not have been surveyed by the Government, temporary boundaries thereof 
shall be determined by the conditional purchaser, wlio shall vrithin one month after suc^ 
time of purchase occupy the land. ' There may be some difficulty in saying what a 
' temporary boundary' is, and what is meant by this power to * determine' such a boun- 
dary. Probably, looking at the presumed inability of the majority of persons likely to 
become conditional purctiasers, it was thought tliat however able they might be to give 
a description of the lengths of the lines which they intended to form the sides of their 
selections, they would not be able with precision to lay down those lines upon the ground, 
and that, therefore, thoy ought to be allowed to mark such lines provisionally, subject to 

(•) Repealed by the ''Lands Acts Amendment Act of 1875," 89 Vic. Ko. 13. 
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correction when the suryeyor came to ascertain and &x them. But, howeyer that may 
be, the direction of the statute is plain, that' the conditional purchaser is to occupy the 
land within a month. If he does not do that, it seems to me that he does not comply 
with one of the essential conditions on which the right to select was conceded to him. 
It is true that the Idth section states that if, when he makes his selection by the written 
application to the Land Office and pays his deposit, 'no other like application and 
deposit for the same land bo tendered at the same time, such person shall be declared 
the conditional purchaser.' By these words it has been contended that his purchase 
becomes complete before the month, that is to say, at the moment of selection, and that 
Bubeoquent non>compliance with the condition as to residence renders the selection liable 
to forfeiture only at the instance of the Qoyemment. But it will be obseryed, that he is 
to be declared at the time of his selection, not the 'purchaser,' but the ' conditional 
purchaser^' that is to sajr, a purchaser proyided certain conditions are complied with. 
By one part of the Act he is entitled, witnont any person's leaye, to take land oy express- 
ing in writing to a particular officer an intention so to take it, but by another part of the 
A^ he is told that if he does this he must go into occupation within a month. He is 
a purchaser only conditionally until that is done, and after that is done he is still a 
purchaser only conditionally until a certain time expires and certain things are proyed 
to haye been done by him. These other things are set forth, not in direct terms but by 
implication, in the 18th section of the Act. At the expiration of three years he must 
pay the balance of his purchase money, and tender a declaration to the effect {inter alia) 
that the land has from the date of occupation been his bond fide residence, and the 
clause concludes thus, — ' But in default of a compliance with the requirements of this 
section, the land shall reyert to her Majesty, and be liable to be sold at auction, and the 
deposit shall be forfeited. ' It will be obsenred that the requirements non-complianco 
with which outhorizes the Crown to declare a forfeiture, are the requirements of the 
18th section. Among those requirements, that of occupation by the conditional purchaser 
within a month from the time bf his selection is not included. This section, therefore, 
does not regulate the forfeiture for the breach of thai condition ; and unless it be held 
that the section is ipeo facto yoid on non-compliance with such condition within the 
month, there is nothing to preycnt the selector making his selection and postponing his 
going into possession as long as he pleases. This neyer can haye been intended by the 
Legislature, and is quite inconsistent with the express direction in the 16th section, that 
occupation must begin within the month. If it does not so begin, one of the most 
essential conditions of the purchase is Tiolated, and the application and deposit go for 
nothing. To hold otherwise would be equiralent to a repeal of that part of the 16th 
section which requires this occupation to be had within the month, I am, therefore, of 
opinion that my direction to the jury was correct, and that this rule should be dis- 
cnarged. 

Mr. Justice Har^ye said : " In this case a yerdict has been returned for the defen- 
dant, but after a direction by his Honor that the plaintiff, before she ' could succeed in 
this action, was bound to proye that she occupied tne land within a month from the date 
of tKe conditional purchase thereof. ' The consideration of this direction also inyolyes 
the larger and more important questions, whether all free-selectors are in all future tres- 
pass actions bound to proye all the other statutory requirements after a yalid selection 
accepted by the Crown, and are to be open to actions of ejectment by the lessees of the 
run out of which the selection has been made ; and are, in all such actions, whether 
trespass or ejectment, hontnd to prove, among other things, the primary fact that they 
'occupied' the land selected within one month from the date of the application. 
When the rule was before the Court it was also pointed out, that although the present 
point only refers to the initiatiye 'occupation by the selector within one month, 
under the 18th section, the decision of this Court would not only probably extend to all 
the other statutory conditions which the selector has to perform during the first three 
^ears, such as residence and improvements, and also to all the subsequent payments of 
interest and inslatments of -rent — ^which, if this direction be sound in law, the lessee 
could compel the selector to establish by direct testimony, and that the same- direction 
would equally extend to all grantees or alienees from or under all the selection titles in 
the Colony, whether questioned in tresposs by the selector or in ejectment by the squatter. 
There is another point of law equally important which is closely inyolved with the 
pi e o eat subject, yu., whether the free-selectors of the Colony, and those claixning under 
ihem, in lawful possession of their lands, can he that challenged in litigaUon by the 
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lessees without any interference from the Crown authorities. These most important 
questions do not appear to have been yet decided to their full extent, except by impli- 
cation. I will first refer to the well-known leading case of Mate v. Nvgeni (8, S. C. R. 
246), which has always been considered and acted upon throughout the Colony as having 
fixed the legal position of the selector as conditional purchaser under the 13th section, 
whereby he receives a * Parliamentary title * by, the w^ords of that section to an estate 
and interest in the specific portions of land selected, capable of passing by heirship and 
alienation under the Act, but always being subject to the statutory conditions, as well as 
being liable to forfeiture and reversion to the Crown under the 18th section in default 
of the fulfilment of the conditions of the Act. The selector's title thus obtained on the 
original application, and 'declared* to him by the ISth section as the 'conditional 
purchaser, nas also by sub-section 12 of section 12 of the Crown Lands Occupation Act, 
the further statutory operation and Legislative effect of 'cancelling* the lessee's interest 
quoad the specific portion of land selected. This 'cancelling* of the lessee's interest, and 
the Parliamentaiy title acquired by the 13th section, are both clearly established law m 
our Colony, and must not now be reversed or interfered with either directly or indi- 
rectly ; considered together they constitute the only protection to all selectors and 
persons claiming under them against universal and perpetual litigation. Now that the 
present direction compels this Court authoritatively to fix the relative positions of 
squatter and selector when before a juir, either in trespass or ejectment, it seems to 
me that the case of Matey* Nugent y ana the absolute * cancellation* of the squatter*s 
lease by the lawful written application under the 13tli section accepted by the Crown, 
show clearly that at least untU a declared forfeiture by the Crown the selector is not 
hound to prove more than the written application and its acceptance, and that it is 
for the defendant to show, if he can, cither an actual forfeiture or such a ' default' or 
conditions broken as will defeat the original application. In the second place, this view 
of the law seems to me most strongly supported by the very carefully considered words 
of the late Chief Justice (Sir Alfred Stephen) : * This Court has held in the three cases 
of Mate V. Nugent^ 8, S. C. R., 246 (1869), ChUholm v. Macaulet/, 7, S. C. B. (1860), and 
Emery v. JBarcIng, 8, S.C. B*., 380 (1869), that performance of the conditions — proved 
to the satisfaction of a jury in An action of trespass or otherwise — will enable a pur- 
chaser to retain the selected land, even against a subsequently issued Crown grant. It 
appears to me equally to follow, that where it is in like manner shown that the selector 
has violated those conditions, or any of them the Crown is entitled to take advantage of 
the breach, and the statutonr title will then fall. Now, that is exactly what has 
occurred here. The declaration of forfeiturey if ^ot supported by facts proved, I repeat, 
to the satisfaction of a jury, would avail nothing ; for, as we have held, the title cannot 
bo taken away by the erroneous decision or act of any Crown officer whatever. The 
declaration of forfeiture^ therefore, is in ang case only so far of vctlue, that it notifies 
the election (or is itself the election) of the Oovemment to take advantage of the breach 
committed — I say supposed to have been committed; because after all has been 
shown, the fact of forfeiture must eventually be established if disputed in a Court of 
Law. For the purpose of indicating that election, however, the Gazette notification is 
all important. Without it, no Land Agent would be authorized to receive applications 
for the forfeited land, nor could any third person be assured that the Crown would 
enforce the foffeiture,* These most careful expressions by Sir Alfred Stephen plainly 
indicate, that the late Chief Justice thought that the Crown alone ' was entitled to take 
advantage of the breach of conditions,' and that until forfeiture, or at least proved 
forfeiture, no third person could take advantage of any breach of conditions — ' the Crown 
must enforee the forfeiture.' Now, although it may be strict Crown Law, that if a 
suit of intrusion be taken out as against a free-selector (or ejectment brought as in 
Queensland) by the Crown officers, and thereupon the selector put to the estabb'shment 
of his title affirmatively, I have yet to learn that the selector is bound to prove, even as 
against the Crown, anything beyond the written application under the ISth section and 
its lawful acceptance by the Crown. Wliy should the selector, or grantee, have also the 
onus prohandi of establishing that all the subsequent payments of interest, and instal- 
ments, and every other statutory detail has been complied with, even to the payment of 
the £1 per acre, for the ultimate grant of the fee simple ; and that the grant itself shall 
be invalid against the Crown, and the Crovm could oust the selector if he fails in any 

(*) Bepealed by the '* Lands Acts Amendment Act of 1875," $9 Vic No. 18, 
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one of such details. In my opinion, the onus probandi of a breach of anj of these details 
of condition would be upon the Crown, as against the accepted ^plication by the Crown 
Lands Agent ; and, consequently, the onns would at least equally lie upon the lessee, if 
taken to be in the place of the Crow^. Thirdly, these first and second reasons for my 
present judgment, are also confirmed an<i strengthened by the natural jastice of the 
case and the Common Law as to Crown Lands. It is clear, from, all preyious decisions 
upon the Land Acts, that this Court, in all its decisions, equally in fayour of lessees or of 
selectors, has always mos^ scrupulously kept in view the elementary law that the Crown, 
as Crown landlord, is the root of all subsequent rights, interests, and titles, whether in 
lessees or selectors, and also in all sub-grantees of the fee-simple under cither one or 
other class of initiative titles. The well-known cases of The Attorney Geiteral y. Brown^ 
decided in this Court in 1846 and 1847, The Queen v. Smnonds, before the T^cvr Zealand 
Court, and every other Crown Lands case in these Colonies, and before the Privy Council, 
down to the very recent case from Victoria, where their Lordships have confirmed Mr. 
Justice Molesworth's decision as to gold mines remaining in the Crown, and upon the 
universal application of the Common Law right of the Crown-as against all subjects, unless 
by direct grant in express terms^ have placed the present point beyond all controversy, 
in my mind, antecedently to the Amendment Act of 1875. And, in my opinion, the 
lessee of a run is, by the 12th section of the Crown Lands Occupation Act, completely 
denuded of his estate and interest in the land selected upon the very day that the selec* 
tion is lawfully applied for under the 18th section ; and if the selection be forfeited 
subsequently, this must, by Common Law, ensue only to the benefit of the Crown as uni- 
versal Crown landlord, and the lessee must acquire from the Crown some now title to the 
land in question before he can trespass on the land while occupied by the selector under his 
original application, or set iip any further right by ejectment, at least so long as the selector 
has not been interfered with by the Crown. Fourthly, another very leading guide to the 
decisions of this Court upon these Acts is, that we consider it to be our duty carefully 
to guard the real property of the Colony, and never needlessly to imperil or disturb the 
titles of free-selectors or squatters throughout the Colony ; and by encouragins astute 
and refined construction of words or phrases of these most important statutes, which we 
most certainly would be doing if wo were to lay down this broad rule— that the selector 
or grantee is bound affinnativelv to prove all the details of the free selection, though long 
after all possible evidence may nave been lost. The principle was cleariy before the 
Privy Council in the first of the Joachim v. 0*8hanassy eases, and also before the late 
Cliiet Justice in this Court in Drinktoatcr v. Arthur. And it needs no argument to 
show, that unless we strictly adhere to this principle, this Court woidd soon cease to 
administer Law and Equity with advantage to the community, andwoidd become a great 
public mischief, for no man's title would bo safe against oppressive litigation. Fifthly 
and lastly, Mr. Stephen very forcibly argued, What can be a greater gnevanee than to 
allow a lessee to come in at any time, no matter how long auer selection, and compel 
the selector, or his subsequent alienee or grantco, to prove by affirmative eridence that 
his first selector, many years ago, ' occupied' the land within the first month after the 
date of the application, and ttiis, too, after long acquiescence by the Crown as Crown 
landlord to both parties, when the selection has been improved by large expenditures, 
and the Crown has idso all along received the annual interest or deferroa payments and 
all subsequent instalments, or even issued the grant itself to the selector. It seems to 
me, however, that the strictest construction of the 12th section of the Crown Lands 
Occupation Act, the declaration that the ' selection* or * application* shall * cancH* so 
much of the lease as is included in the application, requires this Court now to maintain 
that the lessee is a mere stranger ; and that all the titles of the Colony are not hence- 
forth to be at the mercy of mere strangers as irespassers, and for all time to come. It 
seems to me that this can only be done, with justice to both parties, and throwing the 
onus probandi upon the lessee and not upon the selector. This judgment would scarcely 
be complete unless I referred to the 19th section of the * Crown Lands 'Alienation Act 
Amendment Act of 1875,' though inapplicable to the present case. Tliat section enacts 
that * Any land which slmll Imve reverted to her Majesty, or have become forfeited 
under the " Crown Lands Alienation Act of 1861 " or this Act, shall thereupon, if the 
same be within an area under lease or promise of lease, return (together with any land 
held under pre-emptive lease in connection with such first-mentioned land) to the 
person entitled to such area by virtue of such lease or promise of lease at the time of 
such reverting or forfeiture, subject nevertheless to sale as by the said Act provided*. 
It is observable that the Legislature is here veiy careful to use only words of future 
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18. At tho expiration of three years from the date of condition^ purchase of nny 
such land as aforesaid, or within three months thereafter, the bahmce of tho purchase 
money shall he tendered at the office of the Colonial Treasurer, together with a declara- 
tion by tho conditional purchaser, or his alienee or other person, in the opinion of the 
Minister, competent in that behalf under the Act ninth Victoria, number nine, to tho 
effect that improyements, as hereinbefore defined, have been made upon such land, 
specifying the nature, extent, and value of such improTcmcnts, and that such land has 
been from the date of occupation tho bond fide residence, either continuously of the 

operation, as * shall have reverted,* * shall return,' &c. This new enactment has only 
once come under our consideration as yet, viz., in the case of Dinet v. Gordon^ as to tho 
retrospective operation of the 14th section, under which the Minister for Lands bad 
issued to tho defendant, but after the action had commenced, in fact tho day before the 
trial, a certificate of description, but which Mr. Justice Faueett refused to admit in 
evidence, in which refusal the Chief Justice and myself concurred, as not admissible as 
between the parties to that action. In delivering judgment the Chief Justice took a 
wider view than Mr. Justice Faueett or myself thought necessary for the decision of 
the mere point of admissibility of the certificate, and citing many important decisions 
of the English Courts as to tne construction of statutes, such as Fowler v. Chaiierion 

i6, Biiujy 258), Moon v. Dard^n (2, Exch,^ 22), Pettamhendoft t. Thackcoorselass 
7, Moore s P. C, 239), and Lord Coke's maxim, * Nova constitutio futurls formam 
imponere debet non prcBteriiit,* And under the authoritv of this construction 
of the 14th section, and especially of tho authorities cited by the Chief Justice, 
applied to the 19th section of the same Act, it is perfectly clear, to my mind, 
that the 19th section can hare no retrospective eflcct upon the present ease. 
I am not, however, disposed to push the authority of Dines t. Gordon^ as a decision, 
to its full extent, because the 14th section only vras before the Court ; I ut it is of 
great importance, as showing that the 19th and all other sections of this new enact- 
ment must not be extended beyond subsequent selections to the date of the Act. And 
it would be against natural justice that selections before tliat date should bo drawn 
within its terms. As regards the convenience, or rather public policy in tho present 
matter, I apprehend that there cannot be a moment's doubt, that it is the Crown alone, 
tlmt Js tho Governor and Executive Council in each case, on public grounds alone, undrr 
the suggestion of a * Responsible Minister,' that can so modify and enforce the bond 
fide performance of all tho statutory conditions taken together, both as to time, place, 
and degree as against each selector ns a Crown tenant, according to the real equitable inlen- 
tion of the Crown and selector ; and I cannot impart to any decision whicli would thus 
cancel and destroy vast areas of the real property titles of the Colony, under the Crowu 
Lands Occupation Act as well as tho Alienation Act, in respect of such wrcfclied objec- 
tions as that the tent of the plaintiff was, through a mistake, a few feet outside the exact 
bounduries as originally described in the application, or that her sleeping on the land did 
not take place till a few moments after noon on the last day of the month subsequent to 
the application. In my opinion, assuming the plaintiffs original application to be legally 
valid per **, there was not the slightest ontis probandi on her, as tlie plaintiff in an action 
of trespass, to prove anything further than the accepted application, in strictness of law, 
and that the onus lay upon the defendant to prove noH-occupation by the plaintiff or 
breach of any other condition. As some discussion took place at the argument as to the 
legal meaning of the word 'occupy,' I must state that, in- my opinion, the English 
authorities upon all eases of 'occupation' of various khids, as for obtaining votes, rates, 
&c., all show that the legal meaning of the word is exactly in accordance with its deriva- 
tion, viz., from *oA* and ^oapio* that is, *to take for a purpose* ; such purpose mue^t 
rary aoeording to all the infinite variety of 'taking* land. In the present case, I think 
that the oeenpatlon was quite complete in law when the plaintiff took the land for tho 
purposes of the Act, when paying her deposit under the 13th section to the Crown Lands 
Agent, and his acceptance thereof, if she went on to the land itself, even for a single 
hour, under the authority of the application accepted, and for the purpose of the Crown 
Lands Alienation Act as entitled on the accepted application ; and sleeping or other 
evidence are not required by law. What is the 'residence* required for three years 
after * occupation' within the first month is a totally different question, which does not 
arise upon the present rule. Although all the selectors who have hitherto entered into 
evidence or litigation in this country have hitherto ex abundanti cauiela, gone on to prove 
* occupation' and fulfilment of the conditions, that practice cannot help us on the present 
rule, because it has been granted expressly for this Court to decide what is to be the 
f uturd practice according to strict law and the existing authorities ; and our present de- 
cision must fix for all future time that selectors, and those claiming imder them, must go 
beyond their written applications, and establish by evidence some *oecwpa/w»',— that 
the mere production of the valid application, and payment of deposit accepted by the 
Land A^nt, is not sufficient primd facie evidence of title in a selector to maintain trespass. 
As I think that the non-occupation within the month, or the breaches of any of the con* 
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original puroluMer, or of some alienee, or BUCoesBire alienee, of his whole estate and 
interest therein, and that no snch alienation has been made bj any holder thereof until 
after the ,hond fide residence thereon of such holder for one whole jear at the least : 
And upon the Minister being satisfied by such declaration * and tho oortifioato of tho 
Land Agent for tho diotnot or other proper offioor of the facts aforesaid, the 
Colonial Treasurer shall receive and acknowledge the remaining purchase money, and a 
grant of the fee simple, but with reservation of any minerals which the land may contain, 
shall be made to the then rightful owner : Frorided that should such land have been 

ditions, was more properly to hare been required from the defendant, as against the 
plaintiff's legal title, ^ter long reflection upon the authorities &om Mate r. N%gmd to 
the present date, and upon the general justice of this case, I regret that I cannot concur 
with the direction of the Chief Justice to the jury, that the plaintiff's application, as 
accepted by the Crown, was insufficient for a primd facie titb. For these reasons I 
thinK there should be a new trial, as the direction as to the OMtt probandi must hare 
prejudiced the plaintiff upon tho eridence. 

Sir William Manning said : " As in William Joachim's case, this action was for tres- 
passes by the defeniant on land claimed by the plaintiff as her conditional purchase 
under the ' Crown Lands Alienation Act of 1861,' and which had preriously been in the 
defendant's occupation as part of his leased run under the Occupation Act of the same 
year. The same questions arose as in W. Joachim's case, except that this plaintiff's 
description of her land was not made the subject of any objection ; and, as in that ease, 
the learned Chief Justice ruled in favour of the defendant, that the plaintiff vras bound 
to occupy he^ land by way of residence within a month after purchase, and that failure 
in that respect annulled the purchase and defeated the plaintiff's right of <iction against 
this defendant. On the question of fact, whether the plaintiff had so oooupiea, his 
Honor left the issue very distinctly to the jury, and gave them the advantage of a careful 
examination of the evidence. The jury, however, came to a contrary conclusion from 
that arrived at in William Joachim's case ; and being of opinion that the plaintiff had 
not been in residence within the month, they gave tho defendant a general verdict. In 
tho following term we were asked for a rule to show cause why the verdict should not be 
set aside ana a new trial granted, on various grounds ; and a rule was granted on the 
single question of misdirection as to occupation. Upon showing cause, the defendant's 
coimsef, however, not only argued in favour of tho ruling, but also fell back upon an 
independent point, to the effect that the verdict was right on the ground that possession 
was necespary at common law for the maintenance of an action of trespass, and that the 
plaintiff had wholly failed to show possession in any way prior to the alleged acts of 
trespass. 1. Upon the question as to occupation under section 16, the defendant con- 
tended, that as between parties in the relative positions of the plaintiff and himself, the 
obligation to occupy within the month was imperative ; and that such occupation must 
be by way of residence, and must also be precisely within the month ana within the 
boundaries aS described in the application and identified on the ground. Failing such, 
occupation, ho contended to the effect that the purchase must fall to the ground so 
absolutely and irremediably as to leave the prior pastoral lessee in the same position as if 
no purchase whatovcr had been made. Either the purchase was supposed to be inchoate 
only until occupation had taken place, and to become a nullity on fauure to reside within 
the month, or in some other way such failure was to have a retroactive effect 
BO as to extinguish the purchase ab initio. The contontion comes to this, that 
upon a purchase duly made and declared, and deposit paid and accepted, under 
section 13 of the Act, ^the purchaser is not onlv to bo subject to the expressed 
conditions set forth in* section 18, and to forfeiture to the Crown as therein 
provided in the event of non-performance of those conditions to the satisfaction 
of tho Minister for Lands, but is also to be subject, under some legal implication, 
to a total lapse of his purchase into the hands of the prior pastoral lessee, in case he 
shall fail to commence residence (although perhaps otherwise in occupation) until a day 
after tho month — or in case a residenca commenced within the time, and bond fide 
intended to be on the land should prove to have been, at however trifling a distanoe, 
outside the boundaries as ultimately ascertained. And it went to thil extent, that by 
reason of the supposed void foundation of title, the purchase could not in such evente 
be set up by any concession, waiver, or act of the Crown, nor by the purchaser's 
subsequent performance of the conditions named in section 18. And, as in William 
Joachim's cnso, the contention would seem necessarily to involve the invalidity of a 
grant subsequently issued to the selector upon full payment of his balance on the 
ground that the issue of such grant would be without any legal foundation of purchase. 
Beverting to the view expressed by me in that case, as to the policy of the Land Acts 
(as being based on broad State views for the ^eral benefit o -the oountrv, rather than 
upon any desire to give special privileges to individuals which incidentally arise out of 

(*) Eepealed by the " Lands Acts Amendment Act of 1876," 89 Tie. No. 18. 
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occupied and improyed as aforesaid, and should interest at the rate of fiyo per centum 
per annum on the balance of the purchase money be paid within the said three months 
to the Colonial Treasurer, the payment of such balance may be deferred to a period 
frithin three months after the first day of January then next ensuing, and may be so 
deferred from year to year by payment of such interest during the first quarter of each 
year : But on default of a compliance with the requirements of this section the land 
shall revert to Her Majesty, and be liable to be sold at auction, and the deposit shall be 
forfeited. (*•) \_For thU note^ see p. 224.] 

that policy) and the principles for their interpretation, I do not hesitate to reject tlie 
defendant's proposition. The curious parenthetic form in which the only direction to 
' occupy ' appears, amongst other matters, in section 16, and the comparative imini- 
portance of the matter enjoined, would alone indicate the improbability of the Legis- 
lature's having intended to assign to a failure in compliance with this requirement the 
fatal effect clauned for it. But it is still more to the point, to note the absence from 
this clause of any expressed condition of forfeiture, and to mark its contrast in this 
respect with section 18. As a rule, no forfeiture or lapse will arise out of a breach of 
obhgation unless it be distinctly declared ; and this rule may be regarded as absolute 
where a forfeiture is expressly imposed in respect of one matter, and omitted as to 
anoth5r. In fact, we must, in such a case, assume that the Legislature as deliberatelj 
omitted the penalty in the one instance as it expressed it in the other. Yet, in the face 
of these considerations, the argument here is, that the Court ought to annex by implication 
a penalty as serious, and, as I think, even worse, for the most literal and unintentional 
breach of section 16, as the statute has imposed by express words for enforcing the iar 
more substantial requirements of section 18 in case of the Minister's dissatisfaction. 
We need not, however, confine ourselves exclusively to these considerations. We must 
also go back to section 18, imder which the plaintiif was, after due appUcation and pay- 
ment, declared the conditional purchaser ; and then look to the enactment in section 12 
(par. 12) of the ' Crown Lands Occupation Act of 1861,' where it is enacted that 
' the sale conditional or otherwise of any portion of land under lease shall cancel so 
much of the lease as relates to the land so sold.' From these enactments, in conjunc- 
tion, I deduce that the sale to the plaintiff (being in all respects originally reeular) was 
complete as a ' conditional sale ' on its declaration as such, and that the defendant's 
pastoral lease was thereupon pro tanto cancelled ; and I think that whatever con- 
sequences might or might not follow, in relation to the Crown, from any failure by the 
plaintiff to conform to the provision in section 16, — for an act of subsequent performance, 
— such failure cannot eive to this defendant a rieht to question the purchase. Tbo 
direction to occupy within the month, followed as it is by the condition in section 13 
for residence durmg the residue of three years from the date of occupation, is of itself 
a matter of obviously Httle moment, except as fixing a dale from which the condition of 
residence is to start. In that connection it is important ; and I could imderstand a 
question whether the failure to occupy within the month might not be regarded in 
strictness as involving a breach of the condition of section 18. But then the result 
would be a forfeiture or reverter to the Crown in case the Minister shoidd not be 
satisfied, and not a reinstatement of the pastoral lessee. Or, perha^ it might be con- 
tended that such failure constituted an abandonment ; but that would imply the existence 
of a previously acquired estate under the purchase, and a concurrent cancellation of the 
defendant's lease pro tanto. In either of these cases the purchaser would be in the 
hands of the Crown, which might not think it necessary in the interests of the public 
rigorously to assert the letter of its rights, if satisfied that the requirements of the law 
and the policy of the Act had been substantially observed and carried out. It must, 
however, be remembered, that I am speaking of matters arising under the Act of 1861, 
and not under the Amending Act of 1875, which introduces, in section 19, the principle 
of a return of forfeited lands, or lands which may have reverted to the Crown, imder the 
Act of 1861, to the pastoral lessee. When any question shall arise under that enactment, 
it will become necessary to consider how far the previous action of the Crown may be 
necessary for the establishment of the forfeiture or reverter under wliich the pastoral lessee 
will become re-entitled. II. On the question whether actual residence, as distinguished 
from other modes of occupation, b essential under section 16, 1 expressed dunng the 
argument an impression in the negative, and that impression is on further considera- 
tion confirmed. It is certain that the words of that section do not of themselres restrict 
the selector to that form of occupation ; for the words * sliall occupy' may unquestionably 
be satisfied in a variety of ways without residence. But it i^'as said, that inasmuch as the 
occupation is to be followed up under section 18 by residence from its date, it must be 
inferred that like residence was contemplated by section 16 also. 1 cannot assent to this in 
the aspect in which the proposition is presentca. The Legislature has thought fit to use in 
the two clauses words which have not the same ordinary signification ; and in the latter 
clause it has even put the words 'occupation' and 'residence* into immediate juxta- 
position and contrast. Hence it appears to me, that according to one of the oommontst 
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19. Crown Lands may bo conditionallj selected for the purpose of mining under PurdiMef tinder 
section thirteen 5f this Act, except that in such case the price shall be forty shillings 5i2^£*^"' 
per acre, and except that in such case instead of the conditions applicable to other cases, 
in regard to the declaration and certificate required, a declaration shall bo required only 
of the fact that not less than an ayerage sum of two pounds per acre has been expended 
in mining operations other than gold-mining on the land : And upon such conditions 
being satisfied as hereby altered, and on payment of the balance of purchase money, 
a grant in fee simple shall be made without reservation of minerals other than gold, 
'■'■II . 

rules for the interpretation of statutes, we are bound to assume that the Legblature 
intentionally used a diyeraity of language in order to express the diyersity of meaning 
which the language primarily conyoys. It may indeed appear at first sight somewhat 
trifling to press a distinction between these words ; inasmuch as the occupation under 
section 16 maybe limited to one day only, and the long residence under section 18 must 
immediately follow. And indeed the distinction woidd be of no practical importance if 
this occupation were to be regarded merely as the Harting point of the condition of 
retidence under the latter section, and as being inyoWed in the same consequences ot 
forfeiture to the Crown and to the Crown only. But the argument of counsel, and the 
view taken by the learned tfudge at the trial, as to the distinctive results of a failure 
to comply with section 16 and ISrespectively, were such as to make it necessary to 
read the words of each clause strictly according to their own proper significations. If 
non-occupation within the month is to cause an absolute and irremediable lapse in 
favour of a hostile claimant, and non-residence (to the satisfaction of the Minister) 
during the residue of three years is to create a forfeiture to the Crown which may not 
be harshly asserted, there are both legal and practical reasons for not confounding our 
interpretations of the enactments. III. Under the view I have thus expressed, as to 
the ruling at the trial, it would haye been incumbent on me to give my yoice in favour 
of a new trial, were I not satisfied that the defendant's cross argument is right 
upon the Common Law point. There can be no doubt as to the necessity for legal 
'postestion* in order to maintain trespass, and I think it clear abo that in this case 
there was no evidence of possession by the plaintiff before the date of the acts of tres- 
pass complained of. I have indeed felt some difficidty as to whether it would not, 
nevertheless, be our duty to send the case for a new trial, lest this absence of evidence 
might haye been occasioned by the direction to consider residence only. Certainly, the 
jury's finding of non-residence on the land within the month might be consistent with 
the fact of possession having been obtained in other way& and at some other time before 
the trespasses. But the plaintiff appears to haye so completely exhausted all the eyidence 
she had to give, as to leave no room for surmising that possession may have been taken 
in any other way, or at any other time, than as actually shown in the attempt to estab- 
lish residence. There i^ therefore, no ground for thinking either that the jury might 
have come to a different conclusion if their attention had ^n directed to the issue of 
' possession ' before trespass, or that the plaintiff could have advanced or could now 
produce any other evidence to prove such possession. Nor are the general features of 
this case such as to favour the granting of a new trial. The plaintiff was a mere instru- 
ment in the hands of her father, who was attempting by the use of her name and the 
names of seven others of his children to secure a large area of land within the defen- 
dant's run, and who, in carrying out that attempt, soueht to comply with the letter of 
the law by a minimum of occupation. The father put his children in divisions to sleep 
in huts or tents erected at their supposed mutual comer pins ; and, in attempting this 
narrow compliance, it might be expected that some of the children would turn out to 
be ill wrong places, as found out by the juiy to have been the case vrith this plaintiff; 
and I think, further, that this economy of occupation in the form selected for this pur- 
pose, renders it probable that nothing further was done which could be fairly construed 
into possession within the boundaries. To the considerations now stated for refusing a 
new trial, I may add the concluding reasons which I gave for not disturbing the verdict 
in the case of William Joachim v. lyShanassyy and this further one of the same charac- 
ter, namely, that I think it would under the circumstances be dangerous and unfair 
to the defendant to send the case back for re-trial upon the question of possession, 
because it is a point which would give opportunities for such eviaence of acts of posses- 
sion as the defendant might have no opportunity of controverting if untrue. I am 
compelled to say that there were features in the plaintiff's evidence which prevent me 
from feeling entire confidence in the witnesses. 

(**), p. 2ffl, The land purchased by any conditional purchaser under the ** Crown Lands 
Alienation Act of 1861," is the land indicated by the written description contained in 
the application accepted by the Land Agent. The temporary boundaries taken up on the 
land are not ultimately binding on either the Crown or the conditional purchaser ; but - 
the Crown, without the purchaser's consent, may modify the boundaries, that is, vary 
them in some small degree, but not entirely change the site. The approval of the 
Minister is in the nature of a^ judicial act, and, therafore, a modification of boundariea 
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and the same shall be made on satisfaction of such conditions and payment of snch 
balance, notwithstanding the period of three jears required in other cases shall not 
liaro expired : And a grant may be made in like manner of any portion (not being less 
than forty acres) of a larger portion originally selected for purchase, upon a declaration 
showing an expenditure in sucn mining operations as aforesaid of an aTerage sum of not 
less thim five pounds per acre on the laud so to be granted : And in that case the pur* 
chase of the remainder of the land selected shall be rescinded, and any deposit paid 
thereon applied in or towards satisfying the balance of purchase money of the land 

once so approved of cannot be reriewed. Every free selection must, in shape and 
direction of boundaries, be what the statute prescribes, and if not it will not 
be within the protection of the statute ; but if it be made correct by approved 
adjustmenti it will then be protected. As on the one hand, a erant cannot be impeached 
by showing that the Minister ought not to have been satisfied on the question of 
occupation and improvement ; so on the other hand, his not being satisfied on these 
points, and therefore refusing to authorize the issue of a grant, will not defeat the con* 
ditional purchaser's Parliamentary title, by due selection and purchase in the mode 
prescribeci, followed by occupation and improvement, if all these points he established 
to the satisfaction of a jury. The Court were agreed in the opinion that a selection 
mieht be made by a person under twenty-one years of age, and by a father in the name 
of nis son. Hargrave, J., who was of opinion that the rule ought to have been refused, 
said that if a man complied with the conditions of the Act, his title to his selection was 
not affected by the absence of the approval of the Minister. Smety v. Barclatf, 8, 
S. C. B., 374. 

Where a description was in the following words — " County of Durham, parish of 
Underbank, 120 acres adjoining the southern boundary line of the villape reserve at 
Underbank," the Court by majority held that the description was insufficient, and was 
too vague and uncertain to be valid. Beards v. Cornell, 8, M, H., June 5, 187^ 

The statutory title of a conditional purchaser (free-selector) cannot be legally 
transferred so as to sustain ejectment by the transferree without a oonveyancc. 
FaUon v. Jfoore, 11, S. C. B., 314. 

In 1867, B. conditionally purchased 40 acres of land, and in August, 1868, liavtng 
been then more than twelve months in possession of his selection, and entitled under the 
*' Crown Lands Alienation Act of 1861" to alienate it, mortgaged the property to J. F. 
There were two further-charges endorsed on the mortgage, the latter of which was 
dated in Februaiy, 1869. The property was also transferred in the Lands Office to J.F. 
and stood in ms name. In January, 1870, B. mortgaged the property to M., 
subject to other incumbrances. In April, 1871, J. F. died ; and Q-. F. his executor 
and devisee in trust, in November, 1872 (the time for the final payment having expired 
on 1st January of that year), filed his bill against M. praying tnat his testator s securi- 
ties might have priority, and for an account and payment or foreclosure. After the 
commencement oi the suit, the plaintiff became aware that S. the brother-in-law of B. 
claimed the land, as having purchased it from B. for valuable consideration, without 
notice of J. F's securities — the conveyance being executed in November, 1869, and the 
bill was amended by making S. a defendant. M. did not contest the plaintiffs right of 
priority, and the contest was now between him and S. It appeared that the convey- 
ance to S. was on the verbal condition that B. should be allowed to re-purchase, on 
paying back to S. the money advanced bv him. S's case was supported entirely by the 
evidence of B. which was, that after he had given the securities to J. F., it was arranged 
between J. F. and himself that the land should be re- transferred in*the Lands Office 
books to him, partly to prevent a forfeiture by reason of the non-occupation of 
it bv J. F., and partly to enable him (B.) to borrow money from other persons. 
B. having, but without any vrritten consent of J. F., procured the re-transfer of 
the land to iiis own name, executed the conveyance to S., neither the security of J. F. 
nor the conveyance to S. was registered at the commencement of the suit ; but 
afterwards both were registered — the registration of the former being prior in date. 
It anpeared also trora. B's evidence (and no other), that the receipt of the Crown 
Lands Agent for the deposit on his conditional purchase was handed over to him 
by J. F., when he gave him the original security, and that J. F. handed it back 
to him before he obtained the re-truisfer to himself in the Lands Office books, 
and executed the conveyance to S. The Primary Judge dismissed the bill with costs. 
On appeal, decree reversed (Hargrave, J, diseentiente), and — Seld, that S. would not be 
entitled to priority bv J. F*8 giving back the deposit receipt to B., unless it was done 
fraudulently, or under circumstances denoting gross negligence, even if the deposit 
receipt were to be considered a title deed or document showing a right in the holder of 
it to sell or encumber the land. Per Martin, C.J. — ^The deposit receipt vras not a X)apcr 
the possession of which gave any apparent title to convey ; the only tiUe prior to the 
issue of a grant, in a case of conditional purchase under tne Crown Lands Act of 1861, 
being the entry by the Land Agent in his book of the original selection, and t^ report 
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mnted : Provided farther that if the BCinister shall he diBsatisfied with any snch 
declaration as aforesaid, he may cause the fact of the expenditure required to authorize 
a grant to he referred to arbitration under this Act, and the issue of a grant shall in 
that case be dependent on the award thereon. 

20. (*) CrownLandfll conditionally purchased under section8_thii|teen and fourteen of 8al« b^ a|«^on 
this Act, and prored - - - 

been abandoned by _ 

three years from the dateof purchase, shall be declared forfeited by 
ment Oazette, and mpy then be sold at auction. 

transmitted to the proper officer of the Oovemment under the 15th section of the Act. 
Per Faucett, J. — A deposit receipt as eridence of title is utterly worthless after the 
expiration of twelve months from its date. Per Hargrave, J. — In cases like this, Courts 
of Equity consider, not whether the document parted with is valid, as between the 
mortgagor and third parties, nor whether it has been registered or not, but only — 
first, whether it relates to or includes the property in dispute ; secondly, whether it 
is in any sense produced by the mortgagor as an evidence of his present ownership in 
such property ; thirdly, whether it 'was used in any way by the mortgagor to obtain 
advances nom the second mortgagee ; and fourthly, whether such user was made, and 
such second loan obtained, either oy the express direction or with the consent of the 
first mortgagee, or through his wilful negligence or default in not obtaining or not 
retaining such document so as to prevent its being so used. Flood v. Monaeh hnd 
otkeriy 12, S. C. B., Eq. 65. 

(^^)>P* 207. The pliuntiff's application for a conditional purehase described one of the 
boundaries as a line running north-easterly. On the (rial onin action brought aeainst the 
defendant, the lessee of a run, for trespass to the plaintiffs conditional purchase, the 
Chief Justice directed the juiy, that inasmuch as there was no " frontage'' to the plain- 
t ill's land, a north-easterly line was one which the Act did not allow, and that his appli- 
cation was therefore void ; and directed a verdict for the defendant. Tlie jury found a 
verdict for the plaiutifP. Seld {per Hargrave, J., and Sir W. Manning, J., dtesenHmte 
Sir J. Martin, C.J), that the direction was vnrong, and that the verdict was not against 
the evidence. W. Joachim v. (ySkanaaeyy Knox's Term Reports : First Term, 1876, 
p. 96. The following are the judgments of their Honora, as reported in S.M.M. : — 

Ihe Chief Justice said: "This was an action of trespass to land brought by the 
plaintiff — an infant — by his next friend, William Joachim, his father. The land in 
question had formed portion of the defendant's squatting run. On the 19th February, 
1873, William Joachim the elder, professing to act as the plaintiff's agent, delivered to 
the Crown Lands Agent at Moama, in aocordance with the- terms of the 18th section of 
the ' Crown Lands Alienation Act of 1861,' a written application for the conditional 
purehase of 820 acres of pand, which he described as follows : ' County of Cadell, 
parish of Moama, 820 acres, commencing at the north-east angle of the block applied 
ror by G^rge Joachim, thence north-eaeierly along the reeervefor raiiway Une 60 cnains, 
thence west about 60 chains 50 links, thence south about 57 chains, and thence east 
along the northern boundary of the block applied for about 47 chains, to the commen- 
dng point.' On the same day on which William Joachim the elder delivered this 
written application to the Crown Lands Agent, he delivered in several more in the names 
of other children of his, and amongst them two in the names of his sons— Henry Bristow, 
and George. The south-eastern comer of Henry BristoVs selection was the starting 
point, by reference to which the commenoinff points of all the others were to be ascer- 
tained, and on which their position depend^. The description of that lot was as 
follows : ' County of Cadell, parish of Moira or unnamed, 820 acres, commencing at a 
point opposite and west of the south-west angle of allotment 58, parish of Moira, and 
only divided therefrom by the reserve for railway line ; thence north-easterly along the 
reserve for said railway une 60 chains ; thence west a^bout 60 chains 50 links ; thenoe 
south about 57 chains ; and thence east about 47 chains, to the point of commencement.' 
The south-west angle of allotment 58, mentioned in this description, was a fixed and 
easily ascertained point ; and the reserve for the railway line was also fixed. It follows, 
therefore, thai the north-western comer as well as the western boundary line of the land 
applied for in the name of Henry Bristow Joachim could be easily ascertained. The 
description of the land applied for in the name of 6(eorge Joachim vras in these terms : 
' County of Cadell, parish of Moama, 820 acres, commencing at the south-west angle of 
block applied for by Heniy Biistow Joachim, thence north about 57 ohiuns, thenoe west 
about 56 chains, thence south about 57 chains, and thenoe east about 57 chains, to the 

g>int of commencement.' Comparing these two descriptions of G^rge and Henry 
ristow, it will seem that the eastern boundary of the former and the western bouncbry 
of the latter are one and the same line, and that the north-eastern comer of Qeorge s 
land is the north-western comer of Henry Bristow's. Henry Bristow's north-eastern 

(•) Bepealed by the " Lands Acts Amendment Act of 1875," 89 Tie. No. 13. 



214 APPENDIX. 

Additional seleo- 21. Condition^ purcliasen of portions of Crown Lands under sections thiiteen and 
tion of adjoising fourteen of this Act, not exceeding two hundred and eighty acres, or their legal alienees, 
'^'^ may make additional selection of l^ds adjoining to the first selection or to each other, 

but not otherwise, and not exceeding in the whole three hundred and twenty acres, and 
subject to all the conditions api^cable to the original purchase except residence : Pro- 
vided that in the measurement of such additional selection of lands the frontage shall 
not exceed the extent which would be allowed to an original selection of three hundred 
P^Q^IgQ^ and twenty acres : Provided also that nothing herein contained shall prevent the sale of 

the adjoining lands to any other person before such further conditional purchase shall 
have been made. 

comer is, as we have seen, 60 chains 50 links to the westward of the railway reserve. It 
follows, therefore, that this is the distance of Gkorge Joachim's north-eastern angle 
from that reserve. This angle being the commencing point of William Joachim the 
plaintiff's description, it is apparent that the first Hue which he describes as starting 
from that point, namely, the Une * north-easterly alon^ the reserve for railway line 60 
chains,' is an impossible line, because the commencement of it is 60 chains 60 links to 
westward of that line, and it therefore cannot be drawn alot^ it. I pointod out this 
evident mistake in the description to the jury, and told them tliat they might regard that 
eastern boundary of the plaintiff's selection as a line running north-easterly, and reject 
that portion of the description which referred to the railway line. No question turns 
upon that direction now. I, however, further told the jury that inasmuch as Uiere was 
no * frontage' to the plaintiff's land, a north-easteriy line was one which the Act did not 
allow, and that bis appUcation was therefore void ; and that, consequently, as his case 
depended entirely upod the validity of his conditional purchase, the verdict ought to 
be for the defendant. To save expense to the parties, I asked the jury k> find specially, 
as a matter of fieust, whether before the expiration 9f the 20th liarch — the last day of 
the month from the time of lodging the written application with Jthe Crown Londs 
Agent — the plaintiff had occupied any part of the laud applied for by him. I further 
told them that the plaintiff's ri|;ht to go upon the land and turn the defendant out of 
it, depended upon a valid selection by him, followed up by actual occupation within the 
month. Thcv found, contrarv to my direction, a verdict for the plaintiff ; and ther 
further found specially that the plaintiffs tent was, before the expiration of the 20th 
March, 1873, pitched to the west of a line running north-easterly from the north-east 
comer of George Joachim's land, and also to the west of a line drawn due north from 
that comer. A new trial is now moved for on the following grounds : — 1. That the 
plaintiff's conditional purchase was invalid for non-compliance with the ' Crown Lands 
Alienation Act of 1861,' for that the eastern boundary Une not being a frontage was 
described in the written application as a line running north-easterly. 2. That it was 
invalid because the land, being land without a frontage, was not described as a square 
with l>oundaries directed to the cardinal points of tbe compass. 3. That it was invalid, 
inasmuch as the written apphcation was uninteUigible and void for uncertainty. 4. That 
the verdict was against evidence. 5. That it was contrary to the direction of the 
Judge. I think, though with some hesitation, that the third ground cannot be sustained, 
because it appears to me now, as it appeared to me at the trial, that it was right to reject the 
words ' along the reserve for railwav hue,' and so render the description intelligible bv 
making the north-easterly line paraUel to the railway hne, which I am disposed £> think 
might properly be done. The first, second, and fifth grounds may be taken together. The 
determination of these grounds depends upon the construction of the 17th section of 
the * Crown Lands Act of 1861/ which is as follows : ' Crown Lands conditionally pur* 
chased under this Act shall, if measured by the authority of the Gk)vemment previously 
to such purchase, be taken in portions as measured, if not exceeding three hundred and 
twenty acres ; and if unmeasured, and having a frontage to any river, creek, road, or in- 
tended road, shall, if within tbe first-class settled districts, have a depth of not less than 
twenty chains, and otherwise shall liave a depth of not less than sixty chains, and shall 
have their boundaries, other than the frontages, directed to the cardinal points by com- 
pass ; andf ^ having nofroiUagei €U ttforescUdf shall be measured in square blocks and with 
boundaries directed to such cardinal points. Provided that should it seem to the Minister 
to be expedient, tbe boundaries of portions having frontages may be made approximately 
at right-angles with the frontage, and otherwise modified, and necessary roadways and 
water reserves excluded ftom such measurement.' The word 'frontage' is defined in 
the interpretation clause, to mean * frontage to any road, river, stream, or watercourse, 
which, according to the practice of the Survey Department, ought to form a boundary 
between different sections or lots of land.' In the present case, the eastern boundary 
line of the plaintiff's selection had no frontage to any 'road, river, stream, or water- 
course' whatever, and there was no evidence that the 'Minister* had authorized that 
line to be 'made approximately at right angles' to any other line, or to be 'otherwise 
modified' in any wav whatever. The question therefore is, if the plain directions of this 
section are disobeyea in the matter of the shape of the land ana the direction of the 
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22. Holders in fee simple of lands granted by the Crown in areas not exceeding two ^^^^^f^^i?**^ 
hundred and eighty acres, who may reside on such lands, may make conditional pur- a^inw^iaJ^ 
chases adjoining such lands the areas of which shall not with that of the lands hdd in already gnnt«d. 
fee simple exceed three hundred and twenty acres, and which shall not be subject to the 
condition of residence applicable to conditional purchases in other cases : Provided that 
nothing herein contained shall prevent the sale of the adjoining lands to any other per- 
son be£)i^ such further conditional purchase shall have been imtde. 

boundaries, ii the conditional purchase by the plaintiff nevertbeless valid ? I am clearly 
of opinion that it is not. By the 2nd section of the Act it is enacted that, * Any Crown 
lands may lawfully be granted in fee-simple, or dedicated to any public purpose, under 
and subject to the provisions of this Act, but not otherwise.* There is no power lef^ to 
the Crown or to its representative to grant land to any one, except under the provisions 
of this enactment, none of which provisions has the Crown or its representative any 
authority to disregard. The ri^ht to make a 'conditional purchase' without anybody's 
consent, and reganiless of anybody's discretion, is conceded by this Act for the first time 
to all the Queen's subjects ; but the Legislature, when making such concession, directed 
that the right should be exercised in a particular manner. The Legislature said to the 
person about to make a conditional purchase : — ' You may within certain limits take 
any Crown Lands, even though under lease for pastoral purposes (as provided by section 
18 of t^ ** Crowi) Lands Alienation Act of 1861 ), but in doing so you must obey certain 
directions.' While the extraordinary power was given to anyone, of his own mere Will, 
to take possession of 320 acres of Crown Lands held by another person under a valid and 
binding lease from the Crown, and by such taking possession pro tarUo to cancel such- 
lease, tliis power was ordered to be exercised, so far as the lengths and directions of the 
boundary Imes were concerned, in a mode clearly and dbtinctly laid down. It seems to 
me to be beyond all doubt that this privilege can be exercised in no other way than that 
which has been prescribed by the authority which created it. It is no Common Law 
privilege. It is on the contrary a thing altogether alien to the Common Law. It is the 
creation of a statute ; and its extent and the mode of exercising it depend altogether upon 
the terms of that statute, and not upon any man's discretion. The Legislature has not 
given to anyone the power to say that a conditional purchaser may ignore any of ther 
provisions of the Act. The only authority in this way is that given to the ' Minister' 
to ' modify,' as already mentioned, and that power was not exercised in this case. To 
hold that a conditional purchaser can, in the absence of such modifieation, select his land, 
where it has no frontage, otherwise than as a square, or otherwise than with boundanes 
directed to the cardinal points of the compara, is to act in direct violation of the law. 
In this cose the Court has no power to declare what it may conceive to be right or con- 
venient. Its duty is to see that the directions of the statute are obeyed, and to leave to 
the Legislature the task of remc^ing the restrictions which it has imposed, if those 
restrictions should be thought to be unwise. For these reasons I am of opinion that my 
direction to the jury was correct, and that the verdict, which was in opposition to it, was 
erroneous. I am further of opinion, that the verdict was clearly against the evidence. 
For the reasons which I am about to give in my judgment in the case of Annie Joachim 
y. (yshanassy^ I thought at the trial, and I still think, that a conditional purcliaser who 
does not, -^thin a month from the time of making his written appUcation to the Land 
Agent, occupy the land so applied for, ipw facto avdids or vacates his purchase. It was, 
therefore, material for the plaintiff to prove at the trial, that before the expiration of the 
20th March, 1878, he occupied the land in question in this case. William Joachim the 
elder was the first witness called on behalf of the plaintiff. He stated that on the 19th 
March, about 5 o'clock in the evening, he went on tne land in question with the plaintiff, 
then eight years of age, his wife and seven other children, and two men. ' We pitched 
three tents,' ho said, ' at the comer of William, Gborge, Henry, and James's selections.' 
According to the descriptions given to the Land Agent, the south-west comer of James's 
selection was 13 chains 50 links to the east of the point where the north-east 
comer of Gkorge's selection coincided with the south-east comer of William's and the 
north-west comer of Henry's ; so that it would be impossible to place the three tents at 
the comer of thef e four selections, although they might be placed near the comers of 
three of them» namely, George's, Henry's, and William s. One of the tents he described 
as William's tent, and with reference to that tent he said, ' I built William's house 
about 2 chain* from where William* t tent woe* — that is to say, from where William 
slept on the night of the 19th March. After this evidence was given, Filgate, one of the 
two men who accompanied William Joachim, senior, and his family to the land on the 
19th March, was examined, and he said, ' We pitched a tent that night on William 
Joachim's selection. I know where the house now is in which Willis^ Joachim the 
younger — the plaintiff — ^lives. The tent woe about SO yardt iouth-weet of where the 
house now i$.* Thus, William Joachim, senior, and Filgate fix. the position of the tent — 
the one at 2 chains (that is to say, 44 yards) from the hut afterwards built for 
WiUiun> and the ^other at about 80 yaida south-west of that hut. Mr. Finlay, a 
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Sale by Miction 
of other landf. 



Upaet prioei. 



Sale by auction 
of town and 
suburban lands. 



23. Crown Lands intended to be sold without conditions for residence and impcoTe- 
ment shall be put up for public auction in lots not exceeding three hundred and twenty 
acres each, at such places in the Police District in which the lands are situated, and at 
such times as the Minister shall direct to be notified bj advertisement in the Oatette, not 
less than one month nor more than three months before the daj of sale : And the upaet 
prices per acre shall not be lower than for Town Lands Eight pounds. Suburban Luida 
Two pounds, other lands One pound : Prorided that the upset *prioe8 may be reipeo- 
tiyely fixed at any higher amounts. 

24. Town lands and suburban lands without improvements shall be sold bj public 

auction only. 

- ■ ' 

GK>Temment surreyor, was next examined, and he described the relative positions of the 
various lines accordmg to the descriptions in the original applications to the Land Agent. 
He saw the hut or bouse already spoken of, and ho stated its position to be ' about S 
chains (that is, 06 yards) to the wetV of the east boundary line of the plaintiff's 
land, supposing that line to be drawn according to the application and parallel to the 
line of railway. Of course, if that line were run due north from the north-east 
corner of Q«orge's selection, the hut would be still further from that line. After the 
surveyor had given this evidence, William Joachim, sen., was. recalled by plaintiff's 
counsel, and said, referring to the plan produced by Mr. Finlay, ' The hut is put down 
here correctly — very nearly ; where I placed the three tents on the njght of the 19th 
March wa$ over, 8 chaint to the west of where the hut is now.' Having in the- fGrst 
instance stated this distance to be about 2 chain$f after he had heard the surveyor 
sp^tk of the distance of the but £rom the dotted line as about 8 chains, he then says 
the distance was over 8 chains, and in cross-examination he said that it was from 
8 to 4 chains. His son, John Thomas Joachim, was osUed immediately after this 
evidence was given, and he said, 'On the night of the 19th we stopped at Willy's 
ground ; I know where Willy's hut is now ; we camped on the 19th about 80 yards 
(3 chains and 14 yards) from where that hut is ; I know where tbe railway reserve 
is ; the hut is nearer by 80 yards to the railw^ line than the place where we slept 
that night.' The next witness called was James Skelly, who as well as Filgate 
was with the Joachims on the night of the 19th March. He said, * I know the land, 
the subject matter of this action. There was a tent on it when I first knew it. There 
is a hut on it now. I slept for ten or twelve nights at the tent. From tent to hut 
might be from from 2 to 4 chains, I know the railway reserve. The hut is nearer 
than the tent to that reserve.' This is the whole of the evidence adduced on the part 
of the plaintiff to prove that within this month he occupied the land in question. 
Assuming that a ' north-easterly ' line is the same as a line parallel to the railway, and 
a line such as the Act would authorize, then it appears to me, that this evidence 
manifestly does not warrant the finding of the jury that the plaintiff before the expira- 
tion of the 20th March occupied to the westward of that line. Still less does it support 
the finding that the plaintifrs tent was placed to the westward of a line nmniug doe 
north from his commencing point. I am therefore of opinion that on the Ist^ 2ndy 
4th, and the 5th grounds, the rule for a new trial ought to be made absolute." 

Mr. Justice Hargrave said : " This action was tried before his Honor the Chief Justioe, 
in May, 1875. The jury returned a verdict for the plaintiff, with danutges £50. On the 
14th June following a rule nisi was granted by the full Court for a new trial, or to enter a 
verdict for the defendant, upon the following grounds, viz.: — 1. Upon the ground 
reserved by the Judge, — ' That the alleged conditional purchase of the plaintiff is invalid 
for non-compliance with the " Crown Lands Alienation Act of 1861," for that the eastern 
boundary line (not being a *^ frontaee ") was described in the application as " a line 
running north-easterly".' 2. Upon uie ground, also reserved by uie Judge — 'That the 
said conditional purchase was invalid for non-compliance with the said Act, for that 
the application md not describe the land applied for (beina land without a ** frontage"), 
as a square with the boundaries directed to the four *' cardinal points of the compass".' 
Besides these t.wo points reserved by the Judge at the trial, the present rule was granted 
upon the three aaditional grounds, viz.: — '3. That the alleged conditi<mal purchase 
was invalid, inasmuch as the description in the written application is unintelligible and 
void for uncertainty. 4. That the verdict wasamnst the e?idence. 5. That the verdict 
was contrary to law and to the direction of his Honor.' Although, when the rule was 
granted* I thought there was no ground for disturbing the verdict upon any of the 
grounds taken in the rule, it is, perhaps, desirable that these points of law should now 
be fully considered and decided authoritatively, so as to prev<^nt any future litigation 
against the Talidity of the usual forms and particulars of applications for free selections 
under the 18th section of the ' Crown Lands Alienation Act of 1861,' and consequently 
affecting the titles of all grantees under such applications, or their alienees, ever since 
the passing of that Act. The 1st, 2nd, and 8rd grounds of this rule relate to the form 
of the plaintiff's written application, which was in the following terms, from the form 
given in the schedule to the Act : — ' 1 am desirous of purchasing without competition 
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25. Any Crown Lands put up for sale by public auction and not sold maj be again As to ImkIs pnt 
put up in like manner : Prorided that all lands other than town or suburban so put up "P **"* ^^ **^"' 
and not sold shall be open for sale at the upset price, or in case of a higher price haying 

been offered for the same, then at such higher price less in either case the deposit 11 
anj paid thereon : Proyided also that the Minister may withdraw any such lands from 
sefection and again submit them to public auction. 

26. A deposit of twenty-fiye per centum of the purchase money for all lands sold by p^ymeiit of pur- 
auction under any provision of this Act shall be paid by the purchaser at the time of cbMe moumjM. 
sale : And unless the remainder of such purchase money be paid within three months 

under the 18th section of the Grown Lands Alienation Act . . . eoonty of Oadell, 
parish of Mooma, 820 acres, commencing at the north-east comer of the block aoplied 
for by 6teorge Joachim, thence north-easterly along the reserve for railway lino 60 chains, 
thence west about 60 chains 50 links, thence south about 50 chains, and thence east 
along the northern bouodanr of the block applied for by . . . about 47 chains to 
the commencing point' Against the validity of that application, which was strictly 
within the limitations contained in the 18th section of the Act, it was gravely contended 
that because the subsequent 17th section required the Government surveyor, if he 
surveyed the land before selection, to measure off such land into blocks with their 
' frontages to any river, creek, road, or intended road, or to the cardinal points by com- 
pass ' — subject also to. the Minister's power to modify such boundaries ^therefore, the 
written implication by the selector himself, before survey, under the 18th section, which 
expressly permits the application to be ' for any Crown lands not less than 40 acres, . 
nor more than 820 acres, shall be incorporated with the l7th section. And all these 
applications under the 13th section, though before survey, must be in fact surveyed, 
and in accordance with the detailed directions of the 17th section. As a preliminary 
remark, I may state that everyone who recollects the public and Parliamentary con- 
siderations of the Crown Lands Alienation Act, will remember that one of the most 
esseutial and valuable features of the /Vee selection tyHem was that ' selection vnis to 
precede survey,' the land was to be selected without waiting for any surveyor, precisely 
as all the pastoral runs are taken up and have always been taken up, both under the 
old Orders in Council and under the 'Crown Lands Occupation Act of 1861.' I am not 
disposed, however, to say anything further about the general policy of the Act as applicable 
to the question before the Court, but will rest this judgment altogether on the strictest 
interpretation of the 18th section according to the long established rules for construing 
statutes. Let us flrst look at the present description of the plaintiffs selection, as if no 
provision had been made by the Legislature for GK>yemment survey, or any other survey, 
under the 17th section. The first point appearing upon the plaintiff's application and 
description is, that it is perfectly specific ettto a known point of commencement — ' the 
north-east angle of George Joachim^ block.' The application then goes on to describe 
three of the boundary lines, or west, south, and east, out describes the fourth boundary 
line as north-easteriy along the reserve for railway line. It is said this fourth boundary 
line should have been ' north,' and the reserve should be disregarded, althoiifh that 
reserve had in fact a north-easterly direction. Two obvious consequences would follow 
from this construction, vis. : — First, either the results of this would have been to 
invalidate the whole application as including * a portion of a reterve* which was of 
course the real object of the argument. Second, if the application had excluded the 
tfianffular portion between the railway reserve and the due north line, that triangle 
would have been excluded altogether from being selected, because it would be triangular 
and not a four-sided piece of land. I will now refer to Uie well-known judgment of the 
late Chief Justice, Sir Alfred Stephen, in Emery v. Barclay (8, S. C. B., 881), which 
expressly lays down this broad general rule, which I have never heard questioned by 
anyone till now, — ' The written application is the ffMide, although it may be looked to 
in connection with the actual occupation to explain what is meant by it.' Any definite 
fixed description is enough 'written in the application' to 'guide' all adjoining 
seleetors and the G^emment surveyor when he comes to survey tne selection. In the 
same judgment, at page 875, it appears that it was the Gtovemment surveyor, Hoagliton, 
who had adjusted the shape of the selection, and of the adjoining selections, which were 
approved by the Minister. At page 878, Sir Alfred Stephen says — ' The grant cer- 
tainly cannot be impeached by showing d<^ects or even falsehood in the declaration.' 
Sir Alfred Stephen then laid down the seven following rules : — ' Firstly, the land 
purchased by the conditional purchaser is the land indicated by the written description 
contained in the application accepted by the Land Agent. Secondly, the " temporary " 
boundaries taken up on the land are not ultimate^ binding on either the Crown or 
conditional purchaser ; but modifying the boundaries does not entitle the Gk>yemment 
wtiliout the selector's consent entirely to change the site. To modify or ac^ust can only 
mean to vary the boundaries in some small degree, not to place it altogether somewhere 
else. Thirdly, but as the land necessarily means the land applied for, not the land 
suj^posed or intended by the oonditionBl purchaser so to be^ the Ooyemment clearly can 
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thereafter the sale and contract shall be Toid, and the deposit shall be forfeited. Should 
the purchaser fail to paj the deposit the land shall be forthwith again put up bj the 
agent, and who shall not aocept any bid by the person so failing to pay. 

27. Every Land Agent shall duly enter in a book, to be provided for the purpose, the 
particulars of all sales made by him under this Act. 

28. Whenever it shall become necessary or desirable to fix or ascertain any price, 
value, or sum of money which by this Act it is provided may be fixed or ascertained 
by appraisement in case of dispute as to the amount of any compensation to be made 
under the provisions of this Act, and in case of any matter which by this Act is 

and ought to place the selection snbstantiallj^ according to the deseription ; " modified,*' 
if necessary, according to circumstances. Fourthlyr that it is not for a 6K>vemment 
surveyor, of his own authority alone, and without confirmation by the Gk>vemment, to 
place a free-selector on the ground or to modify the boundaries. That the modifloati^n 
or adjustment must, according to the statute, be by the Minister, and until he has 
approved of or adopted the survey in any given case it will go for nothing. Fifthly, 
tnat this approval is in the nature of a judicial act, and, therefore, a modifteoHon once 
so confirmea or approved of cannot be reviewed. In other words, one modification by 
the Minister is all that the statute contemplates. Sixthly, that every free selection 
must, in shape and direction of boundaries, be what the statute prescribes, and if not it 
will not be within the protection of the statute. But if it be made correct by approved 
adjustment, the law will then cover and protect the selection. Seventhly, that if on 
the one band a grant cannot be impeached by showing that the Minister ought not to 
have been satisfied on the question of occupation and improvement, so on the other 
hand his not being satisfied on these points, and therefore refusing to authorize the 
issue of the grant, will not defeat the conditional purchaser's Parliamentary title, by due 
selection ana purchase in tlie mode prescribed, followed by occupation and improve- 
ment, if all these points be established to the satisfaction of a jury.' These carefully 
elaborated rules, or rather considerations, from which neither I nor Mr. Justice Faucett 
dissented, though being worded we cannot be held to acquiesce in their exact expression, 
seem to'me to have placed the title of all free-selectors upon the proper and legal basis 
under all the four stages of complete selection. These four stages are under separate 
sections of the Act. First, selections by written applications under the ISth section. 
Second, temporary boundaries under the 16th section. Third, measuring merely 
with frontages or to the cardinal points under the ITtli section. And fourth, occupa- 
tion, residence, and improvements to the satisfaction of the Minister under the 18th 
section. Moreoveis it is obvious that all these four stages in perfecting the free 
selections of the whole Colony are in their very nature and form the essential circum- 
stances of the case, perfectlv separate and distinct from and indeed inappUcable to ea^ 
other. Thus, the boundaries and measurements prescribed by the 16th and 17th 
sections, which are now by the defendant contended should be superadded to selections 
under the 13th sections, are altogether quite inapplicable to selectors under that section. 
Lastly, not only was no authority cited at the bar, but no authority can be cited for 
tlius commingling all the ISth, 16th, 17th, and 18th sections together, and applying the 
terms of the later sections to the original selection already made under the 18th section. 
It is also clear that such a commingling of these sections would be contrary to all the 
rules for the construction of statutes, &ere being not a single word used in the 18th 
section to connect that section with tho provisions of the subsequent sections, nor with 
the 17th section as to * survey.' I think, also, it will be found that such a commingling 
of four sections of any Act of Parliament together into one construction is entirely with- 
out precedent or justification from any reported cose or even dictum, and that such a 
novelty woiUd be full of mischief and danger to the stability of any rights under every 
legislative enactment in our Statute Book. Upon the first and second grounds, there- 
fore, I think the rule should be discharged, as I have already stated. I only concurred 
with the rule nisi being granted in order to have the strict legal construction of t)ie 
13th section finally and authoritatively settled ; otherwise, as the late Chief Justice said 
in Smerjf v. Bcarelay, p. 376, ' every selector's grant in the Colony will be jeopardized,' 
if the applications in writing under the 13th section are to be subjected to the ad- 
ditional requirements provided for in the subsequent sections as to * survey/ &c. As 
to the third ground oi the rule, viz., that the application i^ ' void and unintelligible for 
uncertainty,' I am quite at a loss to discover anything unintelligible or uncertain in any 
of its terms or in the whole taken together. The point of commencement is given 
clearly enough, the north-east angle of George Joachim's block, and the dimensions of 
the four sides— 60 chains, about 60 chains 50 links, about 50 chains, and about 47 chains 
— will obviously enclose an area nearly rectangular. They also seem to me to 
bring any surveyor back to the commencing point, or nearly thereto. If the 
defendant had wished to show this description void or unintelligible, he surely 
ouffht to have called some surveyor, or at least a surveyor's clerk, to swear that if he 
took this description as a ' guide' on the land| and placed himself at the oommencipg 
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authorized or directed to be settled bj arbitration, the appraiser oriq[^>rai8er8, arbitrator 
or arbitrators, and umpire shall be appointed, and the appraisement or arbitration shall 
be conducted in manner hereinafter mentioned, that is to say — 

(1.) The Minister, or an officer authorized by him in that behalf, and the claimant Appointment 0! 
in matters hereinbefore directed or authorized to be settled by appraisement, appraisers or 
or the parties interested in any dispute which by the provisions of this Act »™ltrator8. 
may be left to arbitration may concur in the appointment of a single appraiser 
or arbitrator, or failing such appointment each party on the request of the 

point, ' the north-east angle of Gkorge Joachim's selection,' he would be unable, from 
the description, to surrey the land professionally according to the four boundary lines — 
a supposition too absurd to be entertained for a moment. Upon this point I will also 
repeat my words from the ease of Osbome t. M^AUster (June 16, 1875), in which I 
held that no rule ought to go upon the question of ralidity of a description, — ' Quite 
sufficient eyidenoe was before the jury and the Court as to the identity of the lands 
described with those occupied ; and, whero that is the case, neTcr was such a thing 
known to the law as " forfeiture" for misdescription. Besidenco and improToment are 
conditions, but description is mere matter of conveyancing, and can nerer affect any 
man's title to land identified or capable of identification.' {B^thewoocP* ConvejfaneiMff, 
Tol. 7, p. 418.) {LoMff V. Collier, 4 Buss., 267.) If the contrary were held to be law, 
every selector, or purdiaser from a selector, would be liable to have a surveyor, either 
from the Crown or a mere stranger, come upon his land and say — ' though you have 
paid your money, and complied with all the conditions, your boundaries are not pro- 
perly described, and the land is not yours.' There seems to me not the slightest 
ground, either in law or justice, for holding any such novel and oppressive construction 
to be put upon the statute as against free 'Selectors, or against any other person holding 
under these statutes. With regard to the fourth grounc^ that the verdict is against the 
evidence. After perusing the Judge's notes of the evidence, I think that the evidence 
of William Joachim, semor, of Filgate his servant, and of J. T. Joachim, is sufficient to 
support the verdict, although the defendant's witnesses deposed to a great many circum- 
stances of their own observations calculated to disprove the exact occupation of the 
plaintiff on the land selected within the first month. And although there was also 
some attempt to ' survey ' the plaintiff out of his selection, still the verdict was, in my 
opinion, quite correct upon the direct testimony on belialf of the plaintiff, which the 
jury seem to have believed. It must also be remembered that all the probabilities of 
Uie case were that Mr. Joachim and his sons would be very careful to occupy within 
their several allotments, as they knew such occi^pation was essential to the legal 
initiation of their right to be there at all. It must also be clear that no G-ovemment 
surveyor can use the power to modify, so as to place a selector's boundaries outside the 
point occupied, merely for the sake of endangering the selection. The consideration of 
the 5th ground of the rule, that the verdict is against law and the direction of his 
Honor thd Chief Justice, is involved in my previous remarks. In my opinion it is quite 
clear that the rule cannot be supported on any of the grounds taken ; it should, there- 
fore, be disohareed with costs. 

Sir William Manning said : " In this case we were asked to grant a new trial, on the 
ground that a special finding of the jury upon a question of fact was against the 
evidence; and also upon oertam points of .law, which from their wide-spread importance 
have required the fullest consideration. My opinion, after close attention to all the 
matters discussed before us, is that the plamtiff's verdict ought not to be disturbed. 
I. The special finding of the jury had relation to a contest at the trial, whether the 
plaintiff nad, in accordance with the * Crown Lands Alienation Act of 1861,' occupied 
within one month after conditional purchase, a certain selection of 320 acres made for 
him by his father on 20th February, 1873, and for trespassing on which bv the 
defendant this action was brought. It had been contended for the defendant, with the 
approval of the presiding Judge, that unless the plaintiff had occupied his selection by 
way of 'residence' within its limits and within the month, his action must fail. 
Accordingly the plaintiff sought to prove his residence by the occupation of a tent on 
the night of 19th March, at a spot in the neighbourhood of, and as he alleged, just 
within the south-east comer ; and the defendant on the other hand asserted the spot to 
be to the east of the proper comer pin, and therefore outside the selection. The ques- 
tion thus arising was complicated by a sub-inquiry whether the plaintiff's eastern 
boundary was to be treated, for the purpose in hand, as a line running north-easterly 
from liis starting point as claimed in his original description, or as a Une adjusted to 
the north oardimil point in accordance with the requirenjents of section 17 of the Act. 
Much cndenoe was given on both sides as to the position of the comer-pin and of the 
tent respectively, mi summing up to the jury, the learned Chief Justice very carefully 
reviewed the evidence, and he asked the jury to state specially, whether they thought 
that the plaintiff's residence, on the 19ta of March, was to the west of, that is to say, 
within hiB eastern boondaiy, or to the east of it. In returning their verdict for tne 
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other shall appoint an appraiser or arbitrator as the case may require, to whom 
the matter snail be referred : And every such appointment shall be made by 
the Minister or officer and the claimant, or by the parties to the matter in 
dispute under their hands in writing, or if such party be a corporation aggre- 
gate under its common seal, and such appointment shall be deliyered to the 
appraisers or arbitrators, and attached to the award .when made, and shall be 
deemed a submission to appraisement or to arbitration, as the case may be, 
by the parties making the same. 

plaintiff, the jury specially said : ' We find that the plaintiff was, on the 19th of March 
on the ground to the west of the true eastern boundary (red line in plan) according to 
the application, and also to the west of a line drawn north from starting point in that 
description.' It is this findine which is impugned : And the question now is (accord- 
ing to our established rule), whether we can declare it to be ' manifestly wrong.' For 
my own paxt, I haye little hesitation in stating an impression that the preponderating 
weight of CTidence was against the finding ; but, nerertheless, I cannot say that the jury 
were ' manifestly wrong.' There certainly was some evidence, which, if it were 
credited, supported the verdict ; and the credit of a witness falls especially within the 
province of the jury to decide on. I am the more indisposed to question the finding, 
oecause it was arrived at after the fuU review of the evidence of which I have spoken, 
and in deliberate reply to a question put to the jury apart from all other matters ; and 
because the terms of the ^pding itself indicate a clear comprehension of the questions 
for decision. I may further say that the very narrow and strict character of the point 
submitted for the decision of the jury would otherwise have disinclined me to interfere ; 
it was no more than whether a spot of ground on which the plaintiff went to reside in 
obedience to the law, and which was bond lide supposed to bo on his station, was pre- 
cisely within his boundary, as subsequently ascertained, or a few chains outside of it ; 
and, moreover, this narrow auestion had reference to tlie subject of occlipation exactly 
within one month after purchase — a question which I regard as siricdstimi jnri*y and 
which, according to the argument, involves a no less extreme penalty than the loss of the 
plaintiff's purclutse. I may add the common grounds of expense, delay, and harassment 
to the parties, and the special ground that in this case the question was of a character to 
strain the consciences of witnesses to the utmost ; and might become even more so if a 
re-trial were granted upon this particular pinch of the case ; and especially if the faint 
traces of residence which a tent would leave should now have become obliterated. On 
these grounds, I think it far better that a first deliberate decision by a jury upon the 
matter should be regarded as final and oonclusive. II. The question of law first raised 
at the trial and before us related to the deseripiion of the plaintiff's selection in his 
original application for purchase. There was no question as to the regularity of the 
application in other respects ; or as to the payment of the deposit of 5s. , or as to the 
plaintiff's having been duly declared by the Land Agent to be tne conditional purchaser 
as ptrovidod by section 18 of the Act. Nor oo\ild there have been any difficulty in iden- 
tifying the land as described, inasmuch as the starting point was clear, and the lines from 
and to it were unmistakable. But the objection was, that the boundaries claimed were — 
in the particulars which will presently appear — out of conformity with the requirements 
of seoaon 17. The question is one which, according to my experience of the common 
imperf ectness of descriptions by free selectors, has application to a great multitude of 
cases ; and as it amounts to a questioning of the selectors' titles in all such cases, I shall 
not hesitate to go fully into my reasons K>r deciding ogainst the objection. It is true 
that the recent enactment in section 14 of the AmencUng Act of 1876 has given to Uie 
Minister power under which any error may be conclusively rectified, but it ia not to be 
supposed that those powers will have been exercised in all the cases that might eome 
under question if the point taken in this case were not sustained. The description was 
as follows : ' t^ounty ot Cadell, parish of Moama, 820 acres, commencing at the north- 
east angle of the block applied for by George Joachim, tktnce n&rih-etuterly alan^ ike 
reserve for railway Um 60 ehmnt, thence west about 60 chains 50 links, thence south 
about 57 chains, and thence east along the northern boundary appUed by [s»r, but 
necessarily meaning 'applied for by*] George Joachim, about 47 chains, to the commen- 
cing point.' The description was a mistaken one in respect of its eastern boundary, it 
being made manifest by the starting point, and the southern and other boundaries to the 
westward and northward of it, that the selection vras not on the railway line, but was a 
back block ' without frontage ' to the westward of a selection on that line which had 
previously been made for one of the plaintiff's brothers. That other selection had rightly 
given a north-east direction to its eastern boundary, because such was the course of the 
railway line which constituted a ' frontage' ; and in consequence of the diagonal direqtion 
thus caused, the length of this line was 60 chains instead of about 57 chains, which would 
have been its length in a due north direction ; and it« northern and southern boundaries 
(being themselves directed to their cardinal points) were necessarily of the unequal lengths 
also stated in the plaintiff's description, so as to meet the termini of the frontage. 
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(2.) After the making of any such appointment tbe same shall not be reyoked App^ntoent 
without the consent of both partiesy nor shall the death of either party operate ^^^^ 
as a revocation. 

(3.) If for the space of sixty days after any such dispute or matter shall have Single ftppralser 
ariien, and notice in writing by one party, who has himself duly appointed an ?L*f ^'iSjfSr ^ 
appraiser or arbitrator to the other party, stating the dispute or matter to be ^i^ <»rt»in 
referred, and accompanied by a copy of such appointment, the party to whom 
notice is given fail to appoint an appraiser or arbitrator the appraiser or arbi- 
trator appointed by^he p&rtv giving the notice shall be deemed to be appointed 
by and shall act on behalf oi lx>th parties. 

Obviously, the brother's description had inadvertently been copied into that of the plaintiff, 
so far as concerned its eastern boundary and its consequent lengths of lines on that side of 
the block ; but otherwise there could be no doubt as to the position of the blodc described 
for the plaintiff, or as to so much of it (being the great bulk of the block) as was not 
affected by the error. The Chief Justice ruled at the trial (in which ruling I concur), 
that the error was self •corrected as to the railway line being a boundary ; and he there- 
fore allowed the words 'along the reserve for railway line' to be rejected ; but he con- 
sidered that the residue of the error (however obviously associated with the rejected 
part) could not be so disposed of, and that the description must therefore be rwid as 
giving a line ' north-easterly 60 chains,' and vrith the north and south boundaries of the 
unequal lengths therein stated. The effect undoubtedly wa^ that the description was 
partialUf out of conformity with the measurements prescribed by section 17, which says, 
in respect of blocks without * frontage,' that the^ ' shall be measured in square blocks, 
with their boundaries directed to the cardinal pomts.' And his Honor considered that 
the i^ntiff's application was thereby wholly vitiated, and that he had consequently 
no nght of action against the defendant. He, however, reserved the question for further 
consideration here ; and it has now been argued before us as ground for settine aside the 
verdict which the plaintiff obtained in opposition to the ruling. In discussing the matter, 
it will first be important to see exactly how far the description is in due oonformity.with, 
and how far out of conformity with the required measurements ; and with this view it 
will be convenient to state that the ordinary official measurement of square blocks of 32^ 
acres gives to each line a length of 56 chains and 57 links — ^for which the words ' about 
57 chains' in this description may be regarded as an equivalent. Now, here it will be 
seen that the northern, southern, and western lines are all directed to their cardinal 
points, and therefore adapted to the formation of a square with such direction of boun- 
daries ; and that the western boundary is of the right length for a square containing 820 
acres — that is to say, ' about 57 chains.' From which last fact it follows as a mathe- 
matical sequence, that the eastern boundary must, by reason of its uniting the sanoe 
parallel east and west lines, be of the same length from due north to due south. Conse- 
quently the objection is confined to the divergence of the eastern boundary line to the 
east of due north, and to the effect of that divergence upon its own length and upon the 
lengths of the north and south boundaries to reach its termini. And next, it is essential 
to Uie right appreciation of the proposition before us that we should see dearly to what 
it amounts when extended to its fiul proportions. The contention vras, that the acqui- 
sition of land by way of conditional purchase from the Crown is by statute only ; and that 
where (as is usually the case) it is in derogation of the previously vested rights of a 
pastoral lessee, the Act must be construed strictly against the purehaser ; and consequently, 
that although nothing is said as to boundaries in the purohase clause, section 18, yet 
that the requirements of section 17 must be annexed to its provisions by implication, and 
must be peremptorily followed ; and any departure from those requirements, although 
partial, must, it was said, render any application for and declaration of purehase under 
section 13 absolutely and wholly void ab initio, so as to be incapable of bein^ set up by 
any subsequent matter or by any authority whatever. Accordinff ly, it was denied that the 
selector himself could correct his error by adjusting his actual occupation to regulation 
boundaries, or by the marking under section 16 of ' temporary boundaries' in aocordanoe 
with the regulations, or by the survey of a licensed surveyor at his instance in de^ult of 
a GKyvemment survey within a year, as also authorised by that section ; and it vras in 
like manner denied, that the Government could, by any official survey, adjustment, or 
modification, or concession, cure or waive the defect or remove its alleged fatal conse- 
quences. Hence it was further stid, that as the foundation of the title was absolutely 
void, the selector would remain without title of any kind, even after full performance of 
the conditions for improvement and residence under section 18. And doubts were very 
eonsistently suggested whether the alleged void inception' of title would not even vitiate 
a gr^int issued upon payment of the balance of purehase money, on the ground that 
grants con only be issued in accordance wit^ the Act, and that a grant to one who had 
not become a purehaser in strict accordance with that Act would be uUra vire*. And 
lastly, it must be observed that the right of contesting a conditional purehaser's title on 
this ground was claimed not to the Crown only but to any person having an interest in 
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Award to be (4.) The a^rard of any appraiser or appraisers, arbitrator or arbitrators, appointed 

I **aiMol d«ath ^ pursuance of tnis Act, shall be binding, final, and conclusire upon all person^ 

of or failure to ^^^ ^ <^^ intents and purposes whatsoeyer. 

act bv appraiser (5.) If before the determination of any matter so referred anj appraiser or arbi- 

or arbitrator. trator die, or become incapable to act, the party by whom such arbitrator was 

appointed may appoint in writing another person m his stead ; and if he fail 
so to do for the space of sixty days after notice in writing from the other party 
in that behalf, the remaining appraiser or arbitrator may proceed ex parte, 
and eyery appraiser or arbit^ator so appointed shall haye the same powers and 
authorities as were yested in the appraiser or arbitrator in whose stead the 
appointment is made. 

disputing it. These extreme yiews appear to me opposed to the spirit of the Act and 
not justified by any sound interpretation of its language. As reganls the principles on 
which the Act ought to be interpreted, my opinion is that instead of construing it 
rigidly against the conditional purchaser, the Court is bound to foUow the policy of this 
Act and the contemporaneous Crown Lands Occupation Act, which Inost manifestly is to 
encourage and facilitate the settlement of the country by means of, and for the benefit 
incidentolly of resident and improying purchasers, and to subordinate thereto the tenure 
of the Crown's pastoral lessees. This is a broad State policy, by which the Legislature 
designed to promote the general well-being and adyancement of tne country in directions 
of national importance ; and under its guidance I think it our judicial duty to giye effect 
to the beneficial purposes of the Act to the fullest extent which its language will fairly 

r»rmit. And, as concerns the particular subject of descriptions in original appUcations, 
think we might reasonably lean (if it were necessary) to the supposition, that as the 
Legislature intended to work out its policy by a class of persons who would generally be 
unleamed men, and yery frequently out of the reach of help in framing their applica- 
tions, it neither expected a perfect understanding of the Act in the way of implication 
from clause to clause, nor intended to require such exactness in descriptions as would 
stand, the test of rigid and adyerse legal criticism. And I further think, we may gather 
that Parliament did not mean to bar all possibility of remedy in respect of the errors 
into which they might fall, or to withhold all authority for that purpose from the Crown 
and its Ministers. If indeed the I^egislature had contemplated such rigidity, it would, 
I think, haye expressed its requirements in plain and unmistakable words, and would 
haye been equally clear in indicating the penalties for non-compliance. Yet, here we are 
asked to adopt a rigid construction ; and accordingly the founoation of the argument is, 
not that the section in the Crown Lands Alienation Act to which selectors are <£rocted for 
their applications contains any express proyisions as to the statement of boundaries or any 
cautionary reference to such proyisions elsewhere, but that the requirements of section 
17 must be annexed by judicial implication to those of section 13. And as regards the 
penalty for non-compliance, the argument appears to me to rest wholly upon implica* 
tions of an eyen more remote and unsatisfactory character, — all which is opposed to the 
spirit in which I feel bound to read the Act. Apart, howeyer, from such special con- 
siderations as I haye hitherto mentioned, I cannot accept this proposed association of the 
Idth and 17th sections in the sense of creatine a peremptory obligation to obserye the 
regulations of the latter in the original application, on pain of total myalidity. Section 13 
simply authorizes the purchase of * any unoccupied Crown Land * other than town and 
suburban lands, ^., and not being less than 40 acres nor more than 320, and makes no 
reference to section 17 ; whilst the latter section is palpably addressed to the subject of 
official surveys, and the final settlement of boundaries by the authority of the wyem- 
ment at a time necessarily subsequent to the purchase, and is correspondingly free from 
any express reference to clause 13. That the character of section 17 is such as I haye 
stated, is manifested by the immediately preceding section, in which a survey by a licensed 
suryeyor is authorized * in case the land shall not be surveyed by the Qoyemment within 
twelve months from the date of application,' and by the terms of section 17 itself, and 
especially by the words and the subject matters of the proviso therein. It is true that 
section 17 commences by saying, that lands which have been * measured by the authority 
of the QoTemment previously to the conditional purchase' shall be * taken' in portions aa 
measured ; and so far it may very reasonably be read as referring to the original taking 
imder section 13, not only because of the words used, but because the land having 
already been measured and charted may readily be described by its ascertained boun- 
daries or by simple reference to the charted number of the block. But as regards lands 
not previously measured, it enacts that frontage lands ' shall have ' their boundaries to 
the frontage with their other boundaries directed to the cardinal points ; and in respect 
of lands without frontage, such as that now in question, the language is that they * shatl 
he measured ' in the form already stated. And then comes the proviso, which puts it 
beyond question that the Legislature was thinking only of measurements and final settle- 
ments of boundaries by the authority of the Government, seeing that it provides * that 
modifications of boundaries may he made hy the Minister for Lands, and necessary road* 
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(6.) In case a eingle arbitrator die, or become inca]|Mible to act, before tbe making in omo of death 
of his award, or fail to make his award within sixty days after his appointment, or failure to act 
or within such extended time, if any, not exceeding thirty days, as shall have pJafgJrw^rfi'- 
been duly appointed by him for that purpose, the matters referred to him shall {mtor. 
be again referred to appraisement or arbitration under the provisions of this 
Act as if no former reference had been made. 

(7.) In case there be more than one appraiser or arbitrator, the impraisers or arbi- ^^^^^ JT 
trators shall, before they enter upon the reference, appoint, oy writing under JJpoint im 
their hands, an umpire, and if the person appointed to be umpire die, or become umpire, 
incapable to* act, the appraisers or arbitrators shall forthwith appoint another 
person in his stead ; and in case the appraisers or arbitrators neglect or refuse 
to appoint an umpire within thirty days after being requested so to do by any 

wajfs and water reMerves excluded from such meaeuremeni* This being the obvious 
primary object of section 17 as re^rds unmeasured blocks, I think it would be a very 
violent implication to hold the appUcant bound exactly to obserre its provisions without 
hope or possibility of correction in case of error. I cannot suppose that Parliament so 
intended. On the contrary, the introduction of these regulations into a clause somewhat 
remote from section 13 (and separated from it by clauses for clearly progressive matters 
after purchase and before survey), and providing for final action hj the Government in 
the way of measurement and reservations, &c., appears to me to mdicate an intention 
to impose the duty of bringing selections into conformity with the regulations upon 
the Government rather than on the unlearned selector; and, at the same time, I 
think that these provisions, together with that as to modifications of boundarieis 
impori that the Government was to have some power to correct the blunders 
which might occur in selectors' claims, and not to be a mere instrument for 
measuring on the ground what the selector might have rightly described on paper. 
It may be true that selectors were expected to observe these provisions to the beat 
of their power; and thei'e can be no doubt that any prudent man who knew what 
to do, would very carefully describe his boundaries at the outset according to the form 
which they must (in the absence of special grounds for modification) be ultimately made 
to assume. And it may bo that a total disregard of the regulations for measurement 
might justify the entire rejeetion of the application by the Crown (which would there- 
upon, however, return the deposit, and thereby put the selector into a position for 
immediate re-purchase), or it might, perhaps, even vitiate the purchase altogether in 
relation to the prior pastoral lessee. But I am of opinion, that in a cas^ of such partial 
nonconformity as in the present case, there is no groimd for deeming the application 
wholly and irremediably void, either as against the Crown or the pastoral lessee. As to 
part of the land applied for, I hold that the plaintiff's right must be recognized by both 
and by this Court ; and as the defendant's trespasses extended over the whole area 
apphed for, this is enough for present purposes. The part I here allude to, is so much 
of the land as would bo within a true square, with boundaries to the cardinal points 
from the starting point and along the southern boundary as described. This would 
give approximately some 225 acres wholly within the 820 acres as applied for and 
trespassed over. But further than this I am not prepared to deny the right of the 
Crown, in the absence of conflicting purchases, to correct the plaintiff's blunc^r, and to 
give him, if it should see fit, the whole quantity apphed for. On the contrary, I incUne 
very strongly to the opinion that it possesses the necessary authority. Not only do the 
provisions of section 17 appear to me to indicate, as alreadv said, an imphed grant to 
the Government of powers for adjustment and correction, out I think that we may 
derive some aid towards adopting this implication from the following matters, that is to 
say, from the general policy of the Act, and especially from the reference to the 
Minister's * being satisfied' as to the performance of the conditions of section 18 ; 
from the position of the Crown and Government relatively to the Crown Lands and to 
the selector, as importing authority ; from the relation of vendor and vendee, which 
more or less implies some power for mutual concession and adjustment ; from the fact 
that the Crown has accepted the application and deposit, and declared the purchase in 
accordance with the statute ; and frpm that regard which the tenderness of the law 
demands to the alleged alternative of a total loss by the conditional purchaser of the 
homestead he was encouraged to acquire, and of the money, time, and labour bestowed 
on his purchase and in performing the statutory conditions. And if I be right in 
assigpiing to the Gt>vemment any powers whereby the original defect becomes euacepUble 
of correction^ it follows (independently of what I have said as to the plaintiff's right 
to a reduced square) that such an application as the plaintiff's cannot be regarded as- 
wholly void ab initio. On these grounds, I hold that the objection now under con- 
sideration does not bar the plaintiff's right of action in this case. The remaining 
questions iiad reference to the obligation of a conditional purchaser, under 16 of the 
'Alienation' Act, to occupy his land within one month of the date of purchase; 
and to the effect of failure therein as effecting the respective legal poeitionA of the 
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pertj to the appraiBement or arbitration, the Minister mar appoint an umpire, 
and he is hereby empowered so to do, and the award of the umpire shall be 
* binding, final, and oondusiye upon all persons and to all intents and puipoees 
whatsoever. 
(8.) In case appraisers or arbitrators fail to make their award within sixty days 
after the day on which the last of them was appointed, or within such extended 
time, if any, not exceeding thirty days, as sludl have been didy appointed by 
them for that purpose, the matters referred shall be determined by tlie umpire ; 
and the provisions of this Act with respect to the time for making an appraise- 
ment or award, and with respect to extending the same in the case of a single 
arbitrator shall apply to any umpirage. 

(9.) Any appraiser, arbitrator, or umpire, appointed by rirtue of this Act may 
require the production of such documents m the possession or power of either 
party as he may think necessary for determining the matter reierred, and may 
examine the parties as witnesses on oath. 

(10.) All costs of and consequent upon the reference shall be in the discretion of 
the appraiser or appraisers, arbitrator or arbitrators, or of the umpire, in cftso 
the matters refent^ are determined by an umpire. 

(11.) Any submission to arbitration under the provisions of tliis Act may be made 
a rule of the Supreme Court of the said Colony on the application of any 
party thereto. 

(12.) Before any appraiser, arbitrator, or umpire shall enter upon the consideration 
of any matter referred to him as aforesaid, he shall make out and subscribe « 
declaration in the form following before a Justice of the Peace, that is to 

say : — 

I, A.B., do solemnly and sincerely declare that I am not directlr or indirectly 
interested in the matter referred to me, and that I will faithfully, honestly, 
and- to the best of my skill and ability, hear and determine the matters 
referred to me under the " Crovn Lands Alienation Act of 1861." 

(13.) And such declaration shall be annexed to the appraisement or award when 
mode, and if an^ appraiser, arbitrator, or umpire shall wilfully act contrary 
to such declaration ne shaU be guilty of a miidemeanor. 

(14.) Every appraisement or award shall be in writing, and shall be transmitted to 
the Surveyor General, and deposited in his office. 

29. Any instrument of sale or conveyance made and issued under this Act may be 
proved in all legal proceedings by the production of a certified copy thereof, signed by 
the officer to be authorized ror that purpose, under any regulation made as hereinafter 
enacted. 

80. The Governor, with the advice aforesaid, may make regulations for carrying this 
Act into full effect, so as to provide for all proceedings, forms of grants, and other 
instruments, and all other matters and things arising under and consistent with this 
Act, and not herein expressly provided for j and all such regulations shall, upon being 
published in the Oaxetie, be valid in law :. Provided that a copy of every Buch regula- 
tion shall be laid before both Houses of Parliament within one month from the issue 
thereof if Parliament be then in Session, or otherwise within one month after the 
commencement of the next ensuing Session. 

31. This Act shall be styled and may be cited as the " Crown Lands Alienation Act 
of 1861." 



plaintiff as purchaser and the defendant as prior pastoral lessee — the eontcntion being 
that such occupation must be by way of residence, and that any failure to occupy to 
the day or within the precise boundaries would absolutely and irremediably vitiate the 
purchase, and be fatal to this action. These points were of course independent of the 
previous questions as to the description in the plaintiff^s application, and were therefore 
subject to the assumption that the plaintiffs purchase was perfectly regular and complete 
in its inception imder section 13. My opinion is against tbe defendant's contention ; 
but as I uphold the jury's finding that there had been occupation in accordance with 
the ruling, it is not necessary to enter more fully upon the subject in this place. In 
another case (A, Joachim y. 0*Shcm€i99y) which also stands over for judgment, my 
reasons for the above opinion will be required and will be fully stated. Upon the 
whole of this case, it appears to me that the plaintiff acquired a title to the land by 
his purchase; and that according to the jury's finding of residence ho. sufficiently 
entered into occupation and possession to enable him to maintain this action; and 
that the rule for a new trial ought therefore to be discharged with costs. 

(^, p. 210. See the case $vpra, Annie Joachim t. CyShanai»3f,9ei out in note (^, p. 201. 
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39 Vic. No. 13. An Act to declare and amend the Laws relating to Crown 

Lands. [10th August, 1875.] 

Whiebeas it is expedient to remove doubts which have arisen in the construction of Preambla 
the " Crown Lands Alienation Act of 1861," and of the " Crown Lands Occupation 
Act of 1861,'* and to amend the said Acts in certain particulars, and to make further 
provisions in respect of the alienation and occupation of Crown Lands : Be it therefore 
'enacted by the Queen's Most Excellent Majestv, by and with the advice and consent of 
the Legislative Council and Le^slative Assemblv of New South Wales, in Parliament 
assembled, and by the authority of the same, as follows : — 

1. The sections and parts of the " Crown Lands Alienation Act of 1861" and of tlie Repeal. 
" Crown Lands Occupation Act of 1861," ra<pe«tively mentioned in the Schedule to this 

Act, shall be and the same are hereby repealed. 

PART I. 

Alibkation. 

2. Upon application by the holder of any lease or promise of lease of Crown lands Sales in consider* 
ooniaimng improvements made previously to the expiration of the term therein mentioned pro^meSi! 
for the sale 01 any Crown land other than land within a proclaimed gold field, or upon 
application by the improver or his assigns in authorized occimation, made at any period, 

for the sale of improved Crown lands in proclaimed gold fields, the Governor in 
Council may sell ana ^nt such lands respectively to the owners of such improvements, 
without competition, m fee simple, at a price, as to town and suburban lands and lands 
on a gold field within areas reserved frorn^ conditional sale, to be fixed by the Governor 
in Council, not beine less than at the rate of eight pounds per acre of town lands, and 
two.pounds ten shiUings per acre of suburban lands and lands on a gold field within 
such reserved areas, or as regards the two latter classes of land for any portion less than 
an acre, and as to all other lands at a price to be fixed by appraisement not being less than one 
pound per acre : Provided that the price so to be fixed as aforesaid shall bo exclusive of the 
value of the improvements in respect of which such sale is made, and provided also 
that improvements of value equal to the minimxim auction prices of such lands 
respectively shall be sufficient for the purpose of the applications heoeinbefore mentioned : 
Provided slso that such sales shall bo made in accordance with the general sub<!tiviBion 
of the land whether town, suburban, or other lands, and shall embrace only allotments 
or portions on which improvements mity ^tancf, and that thb area sliall not for each 
improvement exceed half an acre for town land, ti«o acres for suburban land and land 
on gold fields within areas reserved from conditional sale, and six hundred and forty 
acres for other lands : Provided also that any sales which may have been effected under the 
eighth section of the " Crown Lands Alienation Act of 1861" of portions exceeding 
two acres in virtue of improvements on gold fields, not being within such reserved 
areas, are hereby declared to be wild in law : Provided also that with reference to land 
sold within a gold field t;he same power of annulling such sale is hereby reserved to the 
(Governor in ^uncil as now exists under the fourteenth clause of the " Crown Landa 
Alienation Act of 1861" with regard to lands conditionally purchased. 

8. The improvement in respect of which any land may be sold and granted shall be Improvements 
any work or erection of a fixed character, and such as would render more beneficial the *^tj^^ ^ 
occupation and use of the said land, and which shaU have been constructed, erected, be made. **"*'^ 
placed, made, or maintained at the cost of the person applying to purchase in respect 
of any such improvements, or of the person or persons, either singly or continuously, 
through whom such applicant claims and is entitled to the land whereon are such 
improvements : ProviaM that such improvements have not at any time before been 
used for a like purpose. * 

4. No person shiul be entitled under the second section of this Act to a sale or grant V|^oeo<faa- 
of lands, other than town or suburban lands or lands on a gold field, within areaa ^Suehofibr^ 
reserved from conditional purchase, unless the improvements in r^pect of which the sale pordiase. 

and grant is applied for shall be of the value of forty pounds or more, and shall be so 
situs^ed that it shall be possible to include them witmn a portion or area corresponding 
to the value of the improvements, and measured in accordance with' the regulations for 
the time being of the Goveriior in Council. 

5. I7o improvements on any Crown lands shall exempt such lands from conditional Value of im* 
sale or pre-emptive lease unless such improvements shall be of the value of forty pounds CSTSS5Sfili?i 
but subject tLreto improvements on such Unds shaU be deemed sufficient fw such ^^^dS^***^ 
exemption if they shall be of the value (to be determined by appraisement if disputed) 

of twenty shillings per acre. 

6. The word "person" in the thirteenth section of the "Crown Lands AlienatioivcJonditlonal 
Act of 1861" shall, in respect to conditional purchases applied for and made previous purchases by 
to the passing of this Act, be held to mean and include anj^ person whether under or n^no"- 
over the age of twenty-one years, but from and after the passing of this Act such word 

" person" shall mean only such person of or over the age of sixteen years : Provided 
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always that tlie proyision in this seotion as to the oonstruotion of the said word 
** person," in cases of such purchases before the passing of this Act, shall not be held 
to apply to or affect any case in which a conditional purchase by any person under the 
age 01 twenty-one years came in question, either directly, or indirectly, in any litigation 
pending on the siidbeenth of April, one thousand eight hundred and soTenty-fiye. 

7. Every application for a conditional purchase must be tendered in person by the 
applicant to the Land Agent of the district. And in eyery case where such applicant 
is under the age of twenty-one years he shall state in^his application that ho is of the 

Xof sixteen years or upwards. Should such statement • be proved at any time there- 
r to be untrue the purchase shall become void, and the deposit forfeited. 

8. Where the balance of the purchase-money of any conditional purchase xnade 
after the passing of this Act is not paid at the expiration of three years from the date 
of such purchase, or within three months thereafter, as required by the eighteenth 
section of the " Crown Lands Alienation Act of 1861," the conditionid purchaser or 
his alienee shaU. in lieu of the payments proyided for by the said eighteenth section, 
pay within euch period of three months after the expiration of the said term of three 
years to the Colonial Treasurer, or the Land Agent of the district, the sum of ono 
shilling foi^ each acre of such conditional purolmse, and thereafter between the first 
day of January and the first day of April in each year pa^ to the said Colonial 
Treasurer or the Land Agent aforesaid, a like sum of one shilUng per acre, until the 
balance, together with interest, at the rate of fiye per centum per annum thereon, 
sh^ haye been ^id, when a grant of the fee simple snail be made to the then rightful 
owner : Provided that if any default be made in making such payments as are herein 
required, the land shall become forfeited to Her Majesty, and be liable to be sold by 
auction, and all payments made in respect thereof shall be forfeited : Provided further, 
that any such conditional purchaser may between the first day of January and the 
first day of April in any year make two of more such payments of one shilling per 
acre : Proyided also that any holder of a conditional purchase under the ** Crown 
Lands Alienation Act of 1861," at the passing of this Act, may by any writing 
addressed to the Colonial Treasurer, or the Land Agent aforesaid, avail himself of the 
provisions of this clause as to payment of balance of purchase-money and interest 
thereon, and shall be subject to tne penalties for non-payment aforesaid. 

9. No person shall become the conditional purchaser of any land who is in respect 
of the land which he applies to purchase, or any part thereof, a servant of, or an agent 
or trustee for any other person, or who at the time of his application has entered into 
any agreement, express or implied, to permit any other person to acquire by purchase, 
or otherwise, the land for which he applies, but all land applied for to be oonoitionally 
purchased shall be for the bond fide use and benefit of the applicant in his own proper 
person, and not as the servant, agent, or trustee of any other person : And all contracts, 
agreements, and securities made, entered into, and given, with the intent of violating, or 
which (if the same were valid) would have the effect of violating the provisions of this seo- 
tion, and all contracts and agreements relating to land hereafter conditionally purchased, 
made or entered into before, at, or after such purchase, and to take effect wholly or in 
part at or after the completion Of the conditions required by thd eighteenth section 
of the " Crown Lands Alienation Act of 1861," shall be and are herel^ declared to be 
Illegal and absolutely void whether at law or in equity. And if any person shall in 
violation of the provisions of this section become the conditional purchaser of any 
land, all the right, title, and interest of the conditional purchaser or of his assignee^ 
having notice of such violation, and all moneys paid in respect of such land, and the 
land itself with all improvements thereqn shall on notification to that effect in the 
Oatette be absolutely forfeited, and the said land shall again become Crown lands open 
for conditional purchase or sale by auction as the caae may be under the provisions of 
the '* Crown Lands Alienation Act of 1861 " and of this* Act. 

10. Any person who shall enter into any such contract or agreement as is declared to 
be illegal by section nine of this Act shall be guilty of a misdemeanor, and on con- 
viction thereof be imprisoned and kept to hard labour for any tenn not exceeding two 
years. 

11. Any person between the ages of sixteen and twenty-one years, who, after the 
passing of this Act, shall become the owner of a conditional purchase, and shall whilst 
such owner either personally or by agent enter into any agreement for or in relation to 
the performance of any work or rendering of any services on such conditional purchase, 
or in relation thereto, or shall, being such owner as aforesaid, enter into any agreement 
for or in relation to the loan of money, or the sale or pur(!hase of goods and chattds of 
any description whatsoever, or into any agreement connected with the occupation, 
management, or general purposes of such oo^tional purchase hot oontraiy to this Act, 
shall be subject to the same liabilities and have the same rights in respect of «uch 
agreement as if he were of the fuU age of twenty-one years. 

12. If at the time of conditional purohate hereafter made of any Crown land such 
land shall not have been surveyed by the ChTvermnent, temporary boundaries thereof 
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commendng from some well-defined point, shall be determined by the conditional pur- land until sttr 
chaser, who in eyery case where residence is required shall within three months irom JSm^ent 
the date of application occupy the land as his bond fide residence. And any dispute 
between such purchaser and any other person other than a holder in fee or his alienee ' 
claiming any interest therein respecting such boundaries shall be settled by arbitration : 
ProTid^ that if such land shall not be surreyed by the Goremment within twelve 
months from the date of application the purchaser may by notice in writing to the 
Land Agent for the district withdraw his application, and thereupon he shall be entitled 
to a refmid of any deposit paid by him, or ho may have the land surveyed by any 
licensed surveyor for the time being authorized by the Minister to make any such survey, 
and the expense of such survey in accordance with the scale of charges fixed, or to be 
fixed by the Surveyor General, shall be aUowed to such {mrchaser as part payment of 
his purchase money. 

13. Crown lands conditionaUy purchased shall if measured by the authority of the ^^[JJjjfm^* q* 
Government previously to such purchase be taken in portions as measured, if not exceeding j^rtions selected 
six hundred and forty acres, unless the apj^cant shall apply to purchase a part of such and reservation 
portion and shall pay the cost of the survey by way of subdivision of the same, and **' J2?*^ *°*^ 
the Minister shall approve thereof. And no land shall be considered to be measured^ 

until the plans of Ihe measurement ^all have been approved of by the Surveyor 
General, 01 which tlje signature of the said Surveyor General or the officer by him 
deputed on snoh plans shall be evidence, and every condition^ purchase if unmeasured, 
and having frontage to any river, creek, road, or intended road, shall, if within the first 
class settled districts, have a depth of not less than twenty chains, and otherwise shall 
have a depth of not less than sixty chains, and shall have the boundaries other than the 
frontage directed to the cardinal points, and if having no frontage as aforesaid shall be 
measured in a rectangular block and with boundaries directed to such cardinal points : 
Provided that no frontage as aforesaid and no boundary of such rectangular block shall 
exceed eighty chains in a direct line : Provided that should it appear to the Minister 
desirable the boundaries of portions having frontages may be made approximately at 
right angles with the frontage, and may be so applied for, and may be otherwise modi- 
A^ and the boundaries of portions having no nontages may be modified and neoessaiy 
roadways and water reserves may be excluded from any measurement. 

14. No error or uncertainty in the description of land conditionally purchased, whether Error in des- 
before or after the passing of this Act, shall vitiate the purchase in any case where the ^J^J^?*^ '^^ 
Minister is satisfied that the land occupied by the conditional purchaser is the land ^"'*® puronait, 
intended to be described in his application. And if the Minister shall at any time 

notify to a conditional purchaser the descrfption of the landporohased by him, as finally 
approved of by such Minister, such notification shall be conousive evidence that the land 
therein desorioed is the land conditionally purchased. (^^) 

15. If at any time it shall be deemed expedient to proclaim a public road throuffh J^^^»L^^^^ 
any land conditionally purchased, it shall be lawful for the Governor in Council, by SassT^ '""^ 
advertisement in the Qatette, to resume so much of the land at may be required for the • 

purpose as sueh public road : Provided that the ^conditional purchaser or his alienee 
shall receive a refund of the purchase money paid in respect of the lanck so resumed, 
as also of any amount expended thereon by way of improvements. 

16. If any part of a measured portion of Craam lands measured as aforesaid by the If part of 
authority 01 the Government shall be improved to the extent of not less than forty S^^SJJrovedL 
pounds, the residue of such measured portion, if not less than forty acses, shall for residue may be 
all purposes of conditional purchase, be held to be Crown lands, and as such open to oonditioniaiy 
conditional purchase in the same way as other Grown lands, if the Minister shall P'vchased. 
approve such purchase, and any person who shall conditionally purchase the said 

residue shall pay the cost of subdivision. 

* 17. Crown lands conditionally purchased, which shall be proved to the satisfaction Fortdture ol 
of the Minister after inquiry before a Commissioner in the manner hereinafter j»o- ^'"JJijSS?'**^ 
vided, to have been abandoned by the purchaser or his alienee at any time after the ^ 
expiration of three months from the date of application to purchase, may by the 
authority of the Governor in Council be declared forfeited by notice in the GaeetU, 
and non-compliance with the condition of retidenoe according to the provisionii of the 
eighteenth section of the ^* Crown Lands Alienation Act of 1861," shut be held to be 

^« — ■ ■ »»^»^i^—- ^^^-^M^— ^i^l^^—— w— ^— ^■^■^^^»^»W^^i M ■■ » i^p^fc^ip^p^i^a^^ii^MM— ■^M^i^M»— — i^M^i^^F^— ^^^^P^"^— ^MiW^^^— m^— — — ^1^— I^B^ 

(^) Ejectment by grantee against ooiKUtional purchaser. Defendant claimed title by 
virtue x>i conditional purchase prior to issue of grant, — ^his application to purchase 
having been considered uncertam in the description of the tfmd, he tendered his 
application for a certificate imder the 14th section of the Crown Ijands Acts Amend- 
ment Act. The certificate had been issued subsequent both to the date of grant and 
commencement of action 1 the Judge ruled that the' oertifloate was ina d mis sible m 
eridenoe. Seld, that the evidence was improperly rejected. SM, pev Hargraye and 
Fanoett, J J. (Msitin, C.J., dutentieiUe), that the 14th Motion wa« retaro^>eotiy».— 
Dkm y. Chrdoih SX).» Sept. 6, 1876. 
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an abandonment : Proyided that the period of three years, within which the con- 
ditional purchaser or his legal alienee is required to effect improyements, niaj bo held 
to commence from the date of the survey of the lands applied for. 

18. In ihp event of land conditionally purchased devolving on or becoming vested in 
any person by testamentary disposition or operation of law, the same shall bo held and 
enjoyed by such person as a conditional purchase subject to the provisions of tho 
" Crown Lands Alienation Act of 1861" and this Act, save and except the condition as 
to residence, anything in the said or this Act to the contrary notwithstanding. 

19. Any land which shall have reverted to Her Majesty, or have become forfeited 
under the " Crown Lands Alienation Act of 1861" or this Act, shall thereupon, if tho 
same be within an area under lease or promise of lease, return, together with any land 
held imder pre-emptive lease in connection with such first-mentioned land, to the per- 
son entitled to such area by virtue of such lease or promise of lease at tho time of such 
reverting or forfeiture, subject nevertheless to sale as by the said Acts provided. 

20. In tho measurement of any additional selection or selections of land, tho front- 
age to the total area shall not exceed the extent which would be allowed to an original 
conditional purchase made in pne block of six hundred and forty acres : Provided 
further that the intervention of a road, not being a main road,* between any land 
originally held and any additional selection shall not invalidate such additional selec- 
tion. 

21. No holder in fee simple of land who shall hereafter make-any conditional pur- 
chase of adjoining lands imder the twenty-second section of the '* Crown Lands 
Alienation Act of 1861," shall be entitled to a grant in fee simple of such adjoining 
land, unless he shall at the time of making application have been resident for three 
years on the land so held in fee simple, or shall before the expiration of three years 
from the date of the amplication have resided for three years on the said land, or on tho 
land conditionally purchased in right thereof. 

22. Any land originally purchs^ed and land purchased by way of additional sdoc- 
tion may, for all the purposes of the eighteenth section of the " Crown Lands Aliena- 
tion Act of 1861" as to residence and improvements, be held to be one holding and 
conditional purchase ; and upon a declaration under the Act ninth Victoria number 
nine being made by the person then in possession of the said lands, that he or some one 
through whom he claims has been in continuous bond fide residence on any part of the 
said lands for three years previously to the time of making such dedaration, and has 
improved the said lands in any part or parts to the extent of a sum equal to the aggre- 
gate of one pound per acre of tne whole aggregate area of the said liuids, such person 
shall, upon the Minister being satisfied, be held to have complied with the provisions 
of the said ei^teenth section as to residence and improvements as to the aggregate 
area of such lands, and be entitled upon payment of the balance of- the purchase 
moneys of the whole of such area to a grant in fee simple of the whole area of such 
lands. 

• 

28. Any conditional purchaser, not being under the age of trfenty-one years, who 
shall have been in honA fide residence for one whole year on the land conditionally pur- 
chased by him, may transfer any land conditionally purchased ^by him by way«of 
additional selection, together with the l^id in respect of which such additional selection 
was made, notwithstanding tHat such additional selection may not have been held by 
him for such period ; and the said lands upon and after suc^ alienation shall be held 
by the alienee thereof as one holding and conditional purchase for all purposes ; but no 
alienee of any conditional purchase in respect of which the full term of residence shall 
not have been completed may so transfer imtil he shall have been in bond fide residence 
on the same for one whole year : Provided that aU alienations of conditional purchases 
and additional selections shall be duly notified to the Luid Agent of the disteict, who 
shall register in a book to be kept by him for such purpose the particulars of every ' 
alienation, and shall also forward such notice and particulars to the Minister for Lands. 
«*u«K» t.v« w ^". ^^ alienation may be made of any land conditionally purchased by way of 

trw^eiredhanSl additional selection, under the twenty-first and twenty-second sections of the " Crown 
conditions Lands Alienation Act of 1861," as a separate and distinct parcel of land from the land 

by virtue of the possession of which such land shall have been so conditionally pur- 
ohased, unless and until all the conditions and requirements of the said Act, or of this 
Act, have been observed and performed as to such additional selection. 
OommijSiooCT^to '^•.^® Governor in Council may appoint any person as a Commissioner, to whom 
inquire into ■^'^*^ "? ^^^''^ ^^ dispute or question, and may in every case be referred by the Minirter 
chaivos a^fainst^ the claim of any eonditional purchaser or his alienee to a grant under the provisions of 
oondTUonal pur- the eighteenth section of the *' Crown Lands Alienation Act of 1861," or under this 
Act, as also every information or complaint to the Minister by any person that any con- 
ditional purchaser ^r his alienee is not fulfilling or has not fulfilled the conditions as to 
residMice or improvements on the land conditionally purchased, and such Commissioner 
shall hear in open Coiut, and report to the Minister upon every such claim imd informa- 
tion or complaint, and shall for such purpose hear any evidence adduced touching the 
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matters under inyestigation : ProTided tliat any person, not being a duly authorized 
ofBcer of the Goremment, who shall, by information or complaint, have occasioned any 
such inquiiy shall prior thereto have lodged with the land agent the sum of ten 
pounds as security for any costs which may be awarded against him by the Commiesioner j 
and such Commissioner shall have the same power of summoning and compelling the 
attendance of witnesses, and of administering oaths as are or shaU be given to Justices 
of the Peace under any Act or Acts for the time being in force regulating proceedings 
on summary convictions, and the said Commissioner shall proceed in the hearing of 
and reporting on such matters in such manner as shall be provided by any regulations 
in that behalf under this Act ; and every witness so summoned shall be entitled to the 
same allowance for trarelling expenses as is provided by law for witnesses attending a 
District Court. 

26. Adjoining portions of Crown lands conditionally purchased for the purpose of Adjoining 
mming may, for all the purposes of the nineteenth section of the " Crown Lands jH?*^ ^^' 
Alienation Act of 1861," be held to be one holding and conditional purchase ; and upon tioiw ma^lS*^ 
the Minister being satisfied that a sum of money equal to two pounds per acre of the treated as one 
aggregate area of the said lands has been expended in mining operations upon any part "'®** 

or parts of the said lands, or upon any adjoining lands held and used in connection 
therewith, the provisions of the said nineteenth section as to expenditure in mining 
operations shall be held to have been fulfilled in respect of the whole of such lands. 

27. After the passing of this Act it shall be lawful for the lessee of any lands held Conversion of 
imder lease from the Crown for mineral purposes to purchase the same as mineral con- Pjj^ SS** 
dltional purchases, notwithstanding clause thirteen of the " Crown Lands Alienation dltionalpur-^*** 
Act of 1861," and clause eleven of the " Crown Lands Occupation Act of 1861" : chases within 
Provided that such lands were not at the date of the application for such lease within K^"5j^°" 

the population areas prescribed by the first before mentioned clause. *"* ^ 

28. The Governor may authorize the convei-sion of any lease of Crown land held for Mineral leases on 
the purposes of. mining for any metal or mineral other than gold into a mining con- reserves may be 
dltional purchase imder section nineteen of the "Crown Lands Alienation Act of 1861," Snera^o^U 
notwithstanding that such land may be included within a reserve from sale made tional purchases, 
subscquenlly to the granting of such lease. 

29. Not more than one selection of land shall be applied for by one person as a con- Ma.v<^«^m u-ea 
ditional purchase qn the same day, and the maximum area of land which any person ^ be purchased 
may at one time apply for, and of which he may' become the conditional piuxSiaser, ^jj^i^^^"^ 
together with that which he may subsequently acquire by way of additional selection, forty acrea 

as also the maximum area of land to be sold by auction in any one lot, shall be six hun- 
dred and forty acres : Provided that nothing herein shall prevent any person who shall 
have fulfilled the conditions in respect to his conditional purchase, or duly alienated the 
same, frpm making another conditional purchase, or prevent any person from purchas- 
ing any number of portions of not more than six hundred and forty acres each at 
auction or by virtue of improvements. 

30. Every person applying to have land measured for sale by public auction shall at AppUoantfor. 
the time of application pay into the Treacury the sum of sixpence per acre on the area purchase at 
so applied for, which sum shall be taken as part payment of fhe baknce of the purchase JS*^**° *** 1*^ 
money of the same if purchased by such applicant ; but if the said land be not sold appficSttSi!^ 
when offered at auction such sum shall be forfeited, and if it be sold to any other 

person the deposit shall be refunded : Provided that if the land be not offered for sale by 
auction within twelve months from the date of application the applicant may claim and 
receive a refimd of his deposit. 

81. If any person holdmg any Crown lands imder a lease or promise of lease for Pre-emptive 
pastoral purposes shall deliver to the Land Agent of the district an application in right pro- 
writing for hberty by reason and in virtue of improvements intended to be made thereon, jJ^SasIf land* 
to purchase any area of such land not exceeding six hundred and forty acres, nor less than Eitended to be 
forty acres, describing as may be required by any regulations hereimder the boundaries improved, 
of the same which shall be subject to the several provisions of the " Crown Lands 
Alienation Act of 1861" and of this Act, and setting forth the intended improvements, 
and shall also at the same time pay to the Land Agent a sum of money equal to one pound 
per acre on the area so applied for, such land sh^ for the period of one year from the 
date of such application be held to be land lawfully contracted to be ^nted in fee 
simple, and as such not open for conditional sale by selection or by auction, and upon 
the completion to the satisfaction of the Minister of improvements to the value of one 
pound per acre on the land so applied for, a grant in fee simple of such land shall issue 
to the person so applying, or his legal alienee or representative, at the appraised value : 
Provided that if the said improvements shall not be so made twenty-five per cent, of 
the deposit shall be forfeitea and the balance refunded, and the said l«nd snail be and 
become Crown land 'n-ithin the meaning of the "Crown Lands Alienation Act of 1861" : 
Provided also, that no such application to purchase as aforesaid shall be made for more 
than one square mile within each block of five miles square out of each leaBe, or a 
proportionate quantity out of any holding of less area. 
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Governor may 32. The Ghjvemor in Council may by notice in the Gazette reserre or dedicate in such 
d^^to^Lnd for ^*^'^*^*^'^ '^ "^y seem best for the public interest any Crown lands not exceeding six^ acres 
uso of Pastoral for the use and general purposes of Pastoral and Agricultural Associations, and upon 
or Agricultural any such notice being pubhshed in the Gazette such land shall become and be reserrdd 
Associations. ^y^ dedicated accordingly : Provided that an abstract of any intended reservation or 

dedication shall be laid before both Houses of Parliament one calendar month before 

such resen'ation or dedication is made. 
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PART II. 

35. The sale conditional or otherwise of any land within any lease granted under tho 
" Crown Lands Occupation Act of 1861," in the Second Class Settled Districts or in tho 
Unsettled Districts, for pastoral purposes, shall cancel so much of the same as relates to 
the land so sold and also to three times the area.thercof adjoining thereto ; but as to this 
last-mentioned area only when and after the same shall have been duly claimed imder 
this Act by the purchaser as a pre-emptive lease, and the rent for tho same shall 
have been paid according to the provisions of the next following section, to which aH 
conditions and liabilities attached to preemptive leases in the First Class Settled Dis- 
tricts shall Apply ; and in the case of conditional purchase, if there be no available adjoin- 
ing land within such lease wliich a conditional purchaser can claim as for such pre- 
emptive lease, then the e£fect of his conditional purchase shall be to cancel three time« 
the area thereof out of any adjoining land imder such adjoining pastoral lease, in the 
manner hereinbefore described. 

86. Conditional purcliasers or holders of land in fee simple who may bo entitled under 
the " Crown Lands Occupation Act of 1861 " to lease adjoining Crown land by pre- 
emptive right, may make application for such lease on a form to be prescribed by any 
regulation in that behalf for the time being, to the Land Agent of the district, the said 
application to be accompanied by the rent for the current year at tho rate fixed by the 
said Act J and such apphcant may upon approval by the Minister ent^r upon and occupy 
such land, or so mucn thereof as shall not already he held and occupied under any other 
pre-emptive lease : Provided that the same shall be taken occupied and held subject to 
the several conditions prescribed by the said Act, and to the boundaries thereof being 
defined as provided therein or by any regulations : And provided also, that the inter- 
vening of any road or creek sliall not do a bar to the granting of such appUcation : 
Proided also that such improvements as would exempt anv land from conditional pur- 
chase under the "Crown Lands Alienation Act of 1861, or of this Act, shall in like 
manner and to the same extent exempt such land from being taken or given by way of 
pre-emptive lease. 

PART ni. 

MlBCELLAl^EOTrS. 

43. A copy of any applicatiop, letter, document, or instrument of any kind whatsoever 
relating to any conditional purchase, reservation, dedication, or /ight to or dienposition of 
land under the " Crown lAnds Alienation Act of 1861" or this ASt, and whether of tho 
original or of any press copy thereof, and of any endorsement or memorandum upon 
the same, oertified by the officer having the custody thereof to-be correct, shall be 
admissible in evidence in every case in whu^ the original would be admissible and 
without proof that the person so certifying is the officer having the custody thereof, if 
he shall state in his certificate that he has such custody. 

44. Any person, unless lawfully claiming imder any subsiating lease or license or 
otherwise, under the " Crown Lands Occupation Act of 1861," or imder this Act, or 
under the Act thirty-sev^ith Victoria, number thirteen,, or any other Aet which may be 
passed for the better provision and regulation of mining, who shall be foimd occupying 
anjT Crown land or land granted, reserved, or dedicated for public purposes, either by 
rending or by erecting any hut or building thereon, or by clearmg, diggmg up, or 
enclosing or cultivating any part thereof, or by cutting timber other than firewooa not 
for sale thereon, or by obtaining stone therefrom or otherwise without authority from 
the Government, shall be liable on conviction to a penalty not exceeding five pounds for 
the^first offence, and not exceeding ten pounds for the second offence, luid not exceeding 
twenty pounds for the third or any subsequent offence, which penalties shall be recovered 
before any two or more Justices of the Peace upon the information or complaint on 
oath of any Commissioner of Crown Lands, or other person authomed by the Minister 
in that b^ialf : Provided that no information shall be laid for any second or subse- 
quent offence until thirty clear days shall have elapsed from the date of the previous 
conviction. 

45. If any person shall wilfully obliterate, remove, or deface any boundary-mark 
"Which ma,y have been made or erected by the authority of the Surveyor General, or by 
an anthoriaed licensed surveyor, or by or imder the direction of any i^uthoriced officer, 
arbitrators, or -umpire, he shall be gouty of a misdemeanor. 
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46. The Gk>Temor in Council rsmj from time to time, by a notice in the Gazette, 
proclaim and declare land districts and their limits and areas, for all the purposes of 
the *' Crown Lands Alienation Act of 1861'' and this Act, and from time to time bj any 
such notice as aforesaid, alter and vary the limits and areas of any such districts. 

47. The C}t>Temor in Council may make and proclaim regulations for carrying this 
Act into full effect* so as to provide for all proceedings, forms of leases, and other 
instruments, and all other matters and things arising under and consistent with the 
provisions of this Act, and not herein expressly provided for : And all such regulations 
shall upon publication in the Gazette be valid in law : Provided that a copy of ^very 
such regulation shall be laid before both Houses of Parliament within one month from 
the issue thereof, if Parliament be then in session, or otherwise within one month after 
the commencement of the then next ensuing session. 

48. The words " CK>vemor in Council" shall mean Cbvemor with the advice of the 
Executive Council. 

49. This Act may be styled and cited as the " Lands Acts Amendment Act of 1875." 
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No. of Act 


liUe of Act 


Parts repealed. 


25 Vict. No. ^ 


An Act for resulating the Alienation 
of Crown Lands t . . . 


^The whole of sections 8, 16, 
17, 20, and the following 
words in section 18: — 
"and the certificate of 


25Tict. N0.2 


• 

• 

An Act for regulating the Occupa- 
tion of Crown Lands 


the Land Agent for the 
district or other proper 
^ officer." 

"The whole of sections 18/ 

19, 80, and 33. 
The following portions of 

section 12 — 

Division 5— the first pro- 
viso. 

The whole of the 9th sub- 
^ division of section 12. 




• 



MARRIAGES (COLONIAL). 

28 k 29 Yic, c. 64. An Act to remove doubts respecting the validity of 
certain Marriages contracted in Her Majeet/s possessions abroad. 
[29 June, 1865.] 

*^ Whereas laws have from time to time been made bv the Legislatures of divers of 
Her Majesty's possessions abroctd for the puipose of establishing t£e validity of certain 
marriages previously contracted therein, but doubts are entertained whether such laws 
are in all respects effectual for the aforesaid purpose bejond the limits of such posses- 
sions : " Be it therefore enacted as follows : 

1. Eveiy law made or to be made bj the Legislature of any such possession as afore- 
said for the purpose of establishing the validity of anv marriage or marriages contracted 
in such possession shall have and bs deemed to have had, from the date of the tpftting 
of such law, the same force and effect for the purpose aforesaid, within all parts of Her 
Majesty's dominions, as such law may have had, or may hereafter have, within the 
possession for which the same was made : Provided that nothing in this law contained 
shall give anf effect or validity to any marriage unless at the time of such marriage 
both of the parties thereto were, aooording to the law of England^ competent to con- 
tract the same. 

2. In this act the word " Legislature'* shall include any authority competent to make 
. laws for any of Her Majesty's possessions abroad, except the Parliament of the United 

Kingdom and Her Majesty in Counoil. 



CeUmUl Uwt mUIh 
Udilag validity of 
maniace* U> aave 
effect throQchcmi 
Her Majcetf ■ 
dominiona. 



Wot to five effect to 
marriages unleai 

Grtiee are coupe* 
ittocoatnoi 



Detaitioiior 
**L*gidat«TC. 



232 APPENDIX. 

REGISTRATION OF DEEDS. 

6 Geo. IV. No. 22. An Act for registering Deeds and CJonveyances in 
New South Wales and for other puiposes. [16th November, 1825.] (*) 

[Preamble.] 
All Deed?, Cou- 1. Titat from and after tbepassing of this Act or Ordinance, all Deed«, Conyeyances, 
Tevanoes, and and otber Instruments in Writing (except Leases for loss tban tiiree years), of and 
mente^oxoBpt relating to or in any manner affecting any lands, tenements, or other hereditaments 
Leawt for less situated, Ijing, and being in Now South Wales, mny bo entered and registered in the 
than three yeais) Office of the Supreme CJourt of New South Wales in the manner hereinafter directed : And 
In tibcl^Sipreme ^"''^ber, tliat all such Deeds, ConTOjances, and other Instruments in Writing as aforesaid. 
Court as herein made and executed hcndjlde and for a Taluahle consideration, and registered in pur- 
dlrected. suance-of the said Proclamation, or in conformity with the provisions of this AA or 

And to hare Ordinance, shall have and be allowed priority over every other Deed, Conveyance, or 
iM^to^the^dato of ^^^^^ Instrument in Writing — ^that is to say, the Deed, Conveyance, or other Instrument 
registration. in Writing first registered in the Office of the Judge Advocate (if the same shall have 
been registered under the said Proclamation), or first registered in the Office of the 
Supreme Court (if the same shall be registered in conformity with this ^ct or Ordinance) » 
shall have priority in respect of all lands, tenements, or other hereditaments conveyed 
or affected by such Deed, Conveyance, or other Instrument in Writing, over every other 
Deed, Conveyance, or other Instrument in Writing whatsoever and howsoever convcnring, 
charging, or affecting the same lands, tenements, or other hereditaments : And the 
Deed, Conveyance, or other Instrument in Writing next registered as aforesaid muftttis 
mutmndia shall have priority over every other Deed, Conveyance, or Instrument in 
WritiAg as aforesaid ; and so on according to the priority of the time of registering such 
Deed, Conveyance, or Instrument in Writing as aforesaid. 
Exceptions as to 2. Provided always, and be it further enacted and ordained, That no Deed, Conveyance, 
Deeds, Conrej- or other Instrument in Writing conveying or affecting any lands, tenements, or heredita- 
InSim***t ments in New South Wales as aforesaid, shall be subject by force of this Act or Ordinance 

already made ^ l^^^^ ^^7 priority to which the same might otherwise be legally entitled, if the same 
or which shall be shall be registered in conformity with this Act within the respectives times herein next 
^^d'^J^nha^^ limited and appointed, — that is to say, any Deed, Conveyance, or other Instrument in 
reylA^ed Writing which shall hare been already made and executed in New South Wales, 

within certain which shall bo registered within one calendar month, or in Tan Diemen*s 
periods. Land within three calendar months, or in any other parts of the world within 

eighteen calendar months, from the passing of this Act or Ordinance : and any Deed, 
Conveyance, or other Instrument in Writing, which shall be herercfler made and 
executed in New South Wales, which -shall be registered within one calendar month, 
or in Van Dieman's Land within two calendar months, or in other parts of the world 
within twelve calendar months, from the making and executing of the said Deeds, Con- 
veyances, and other Instruments in Writing, respectively, — sliall have and retain such 
and the same priority and advantages to wluch such Deed or Instrument, respectively, 
would have been by law entitled if this Act or Ordinance had not becn'pskssed : But if 
such Deed, Conveyance, or other Instrument in Writing, Ihall bo registered after the 
respective times limited and appointed as last aforesaid, then such Deed, Conveyance, 
or Instrument in »Writing as aforesaid shall come under the foregoing clause of this 
Act, and shall have and be entitled to priority only from the time of the registration 
thereof as aforesaid. 
Resistntion of 9* [Office of Supreme Court to be the office of registration.] 

Deeds, Convey* 4. And be it further enacted and ordained, That the regbtration of all Deeds, Con- 

JJJJSjjl^^^ vcyances, and other Instruments in Writing of, or relating to any lands, tenements, or 

how to be made, hereditaments in New South Wales, shall be made in the following mannei^^ — that is 

to say, a Memorial shall be written on parchment or paper, setting forth the dale 

A Memorial with of such Deed or other Instrument intended to be registered, and the nature thereof ; 

<»rtttin par- the names of all the parties and all the witnesses thereto j the lands, tenements, or 

tiaUimi to be hereditaments intended to be conveyed ; the pecuniary or other consideration paid, in 

the form or to the effect mentioned in the Schedule hereto annexed marked A, or with 

Reference to such alterations therein as the nature and circumstance of any particular case may 

Schedule A. require ; and the said Memorial shall be signed by some or one of the parties to the 

ongioal Deed or Instrument, and shall be delivered into the Office of the Supreme 

Memorial to be Court of New South Wales, and verified upon the oath of some competent person, that 

verified on oath, ^^xck Memorial contains a just and true account of the several particulars therein set 

forth, which oath shall be made before one of the Judges, or the registrar of the said 

^Dototod^^l ^"'^ » ^^^ upon the deUvery and verification of any such Memorial as aforesaid, the 

gh^a receipt for pi^per officer or clerk appointed for such purpose, shall give a receipt for the same, in 

(•) Eepealed by 7 Vic. No. 16, see note awtey p. 141. 
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which shall be specified the certain day, hour, and time on which the same shall hare ^« ff"*?^'**^^" 
been deliTered in the said office, and the number of such Memorial according as the ^J^J^^e 
same shall be numbered in the said office. of its' delivery. 

5. And be it further enacted and osdainod, That the proper officer or clerk sliall. And shall imine- 
immediately after the deliyery of any such Memorial into the said office, endorse on the ^'^^^^S^k'S? 
back thereof the number thereof, and the certain time when the same shall hare been ^^ m^mi3 
received, and the name and place of abode of the witness attesting or yerifyinff tlie same, the number and 
and the time so endorsed shall be held, deemed, and taken to be the time of theregistra- the time of its 
tion of CTery such Deed, ConTcyance, or Instrument in Writing whereof such Memorial ©Sol^^S^otSBr 
shall be made as aforesaid ; and ercry such Memorial so deUyercd in shall be numbered purticalars. 
suocessiyely, according to the order of time in which the same shall hare been deliyered, 

and shall immediately be entered according to such number and order of time in some 
particidar book which shall be provided and kept for suc}i purpose in the said office ; and 
eyeiy such book shall be open at all convenient times to the inspection of all such 
persons as may be desirous 01 searching the same. 

6. And be it further enacted and ordained, That if any officer or clerk in the Office 2 toi^t^S?'^ 
of the said Supreme Court shall neglect or omit to number and enter in manner and ^2?^ 
form herein directed any such Memorial so delivered into the said office as afore- omWon* or 
said, or shall make an erroneous entry thereof, he shall, for eveiy such neglect, erroneous entry: 
omission, or erroneous entry, forfeit the sum of Five Pounds to His Majesty, His Heirs And shall be 
and Successors, and shall be further liable in damages to the party, according to the ^^^ ^ to th 
extent of the injury thereby sustained ; and if any such officer, clerk, or other person pa^j^ured.* 
shall wilfully embezzle, raze, alter, forge, or counterfeit any such Memorial or endorsement, f^ embeisle 
made thereon as aforesaid, with intent to injure or defraud any other person or persons, erase, alter, * 
such officer, clerk, or other person shall be deemed guilty of felony, and being duly '°'**^^a^ 
convicted thereof shall incur and suffer such and the like pams and penalties Ir the law ^^ Memoslal 
as persons convicted of forging or counterfeiting any Deect or Will are now subject to or endorsement, 
by any Act of Parliament. *»o^ '*'2i?***** 

7. And be it further enacted and ordained, That it shall be lawful for any person ^ co'^^ctton. 
residing in Now South Wales, to deposit in the Office of the said Supreme Court, his or her ^^^ ""**^ 
last Will and Testament, under an envelope or cover, sealed with tne seal of such person ; goal^n^ bo 
and the same shall be endorsed with such person's name, and shall remain in the said deposited in the 
office, in the custody of the R^istrar of the said Court, until the decease of the testator ®"P|j®S! ?^ 
(unles) previously required to be given up by such testator) and upon the death of such ^^^ tesSSor! 
person tiie Registrar shall examine the same, and deliver it to the executor first named 

therein, or other person lawfully entitled thereto, or in case of doubt to such person or 
persons as the Chief Justice of the said Court shall upon summary petition order anddlropt. 

8. And whereas fines with Proclamations cannot be conveniently levied, nor common Rodtal of Pro- 
recoveries suffered in this Colony : And whereas by a certain other Proclamation of the ^«niation of the 
Governor of New South Wales, bearing date the sixth day of Mareh, in the year of our Sj^w^dite eth 
Lord one thousand eight hundred and nineteen, certain regulations w^re made for March, 1819, for 
barring the right and title of married women to dower and other estates of freehold : barring the 
And whereas it is expedient that the said last-motioned Proclamation, so far as respects o?maSed***^* 
the alienation of any such right or title bond fide made in conformity therewith, should women to dower 
bo confirmed, and that tho want of Qnos and recoveries should be effectually supplied and other 

by making other Conveyances, attended with the particular forms hereinafter mentioned ^^uj^ °' ^'^^ 
equivalent thereto : Be it therefore further enacted and ordained, That every Deed, ^^ 

Conveyance, or other Instrument in Writing, made and executed by any feme covert or oont^vMioe! or 
married wowan, of and concerning any lauds, tenements. Or hereditaments situated in other £1^- 
New South Wales, and acknowledged in the form and manner appointed and directed jnent, concern- 
by the said last-mentioned Proclamation of the Governor, shall bo and be taken to have Sj^Ji^nti!'"^ 
been valid and c^cctual to pass and convey all the right, title, and interest of such made and exeeu- 
feme covert or married woman, to and in all such lands, tenements, or hereditaments tod by any feme 
intended to be alienated and conveyed by such Deed or ether Instrument : And further, S^J^Sed^womaa 
That any Deed or Deeds in due form of law made and executed by any party or parties under the laid ' 
from whom any estate, right, title, or interest, in any lands, tenements; or hereditaments Proclamation, 
situated in New South Wales, is, or may be intended to pass, and acknowledged by such *** ^ ****** valid; 
party or parties, in the manner hereinafter mentioned, — that is to say, if such Deed or Deeds made and 
Deeds shall be made and executed in New South Wales, and shall be acknowledged JJ^^Ij^^* 
before one of the Judges of the Supreme Court of New South Wales, or some person . ^. |^^ 
duly authorized for such purpose, as hereinafter provided ; or, if niade and executed beforeoneofthe 
in Van Diemen*s Land, shall be acknowledged before one of the Judges of the Supreme Judges of the 
Court of Van Diemen's Lend ; or, if made and executed in Ghreat Britam or ?yEr*"S5'^jf* 
Ireland, shall be acknowledged before any Mayor or other Chief Magistrate of tho city, WalMorVim 
borough, or town qorporate where or near to which the person or persons making such Diemen's Land, 
acknowledgment shall reside, — such Deed or Deeds so acknowledged shall be as valid ^ *' "S^lSji" 
and effectual in tho law to pass all the estate, right, title, interest, and claim of the ji^brndbSon^ 
respective parties to such Deed or Deeds, in or to all and every such lands, tenements, or Mayor or Chief 
hex«ditament« as aforesaid in such Deed or Deeds mentioned and intended to be 2£|S^v]^^^T^, 
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Course to bo 
pursued as to 
married women 
who may be par- 
ties to such 
Deeds. 



Judges of the 
Supreme Coqrt 
miQC ooimnissloa 
a pr(^>er person 
to receive such 
acknowledg- 
ments in certain 
casQk 



Memorials of 
such Deeds to be 
rurlstered in the 
office of the 
Supreme Court 

The Chief Jus- 
tice of the 
Supreme Court 
to malce rules 
and orders for 
fadlitatinjir the 
Registration of 
InMruments 
irader this Act, 
and the means 
of reference 
thersta 



oonye^dd, and to transfer and conYej Uie same to the grantee or grantees, bargainee or 
bargainees, or other person or persons in such Peed or Deeds mentioned, their heirs and 
assigns for erer, according to tne several estates and interests in and by such Deed or 
Deeds conyeyed and hmited, as if a fine or fines with Proclamations had been levied, or 
a common recovery or reccrveries had been suffered of such lands, tenements, or here- 
ditaments, or as if such lands, tenements, or hereditaments intended to be oonreyed had 
been conveyed by the firmest and most regular deeds, conveyances, and assurances in the 
law : Provided always, and be it further enacted and ordained, That in case any married 
woman may be party to any such Deecl or Deeds as last aforesaid, such married woman 
shall be, at the time of the execution thereof, of the fidl age of twenty-one years, and 
shall be examined privately and apart from her husband by^he Judge or other person 
before whom such acknowledgment shall be made as aforesaid, and shall confess that 
she did execute the same freely and voluntarily, and without the fear, menaoe, or 
coercion of her husband : Provided also, That every such acknowled^ent and con- 
fession as aforesaid shall be certified under the common seal of such city, borough, or 
town corporate, or seal of office of the Judge or other person before whom the same 
shall be made as aforesaid, and such certificate shall be endorsed and affixed to such 
Deed or Deeds as last aforesaid, and shall be deemed and taken as sufficient proof o£ 
every such acknowledgment or confession as aforesaid. 

9. Provided always, and be it further enacted and ordained. That in case it shall be 
made to appear to the satisfaction of one of the Judges of the Supreme Court of New 
South Wales, that any one or more of the parties to any such Deed or Deeds as last 
aforesaid, residing in New South Wales, diall be desirous of acknowledging the same, 
but shall not be able, by reason of distance or bodily infirmity, to attend such Judge in 
person, it shall be lawful for such Judge, and he is hereby required, by a commission 
under his hand and seal, to authorize and empower some fit and proper person to take 
and receive the acknowledgment of such party or parties, or the confession of anj 
married woman as to her voluntary execution thereof in manner as aforesaid, and thbe 
same shall be certified under the hand and seal of such person, and endorsed or affixed 
to sudi Deed or Deeds as hereinbefore directed, and shall be of the like force and effect ae 
if sucn acknowledgment or confession had been made before any Judge of the said CSourt. 

10. Provided always, and be it further enacted and ordained. That a Memorial of 
every sucli Deed or Deeds as last aforesaid shall be made and registered in the office of 
the Supreme Court, in the manner and form hereinbefore directed and pointed out. 

12. And be it further enacted and ordained. That the Chief Justice of the Supreme 
Court for the time being shall, and he is hereby authorized and required to make suofa 
rules and orders for fac^taUng the registration of any Instrument under this Act, and 
the means of reference thereto, as may nom time to time become necessary, and to cause, 
as soon as conveniently may be after the passing of this Act^or Orcunance, regular 
Indexes to be made to all Deeds, Memorials, Wills, and Judgments already registered, 
recorded, or remaining in the said office, and also of all such Wills, Judgments, Beoog- 
nizanoes, or other instruments as may hereafter be registered or recorded, whereby any 
houses, lands, or other hereditaments in New South Wales may be obsarged, afEected, or 
encumbered in any manner howsoever. 
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5 Vic No. 21. An Act to amend the Act for the Regiutration of Deeds, 
and to provide for the establishment of a separate Registry for Sydney 
and Port Phillip respectively. [3rd Januaiy, 1842.] (*) 

Whebvas by an Acfc of tlio Governor and Council of Now South Wales, passed in the Preamble, 
sixth year of the r&ign of King Q-eorge the Fourth, intituled, " An Act for Registering e Goo. V. No. 22. 
Deeds and Convegancee in New South Wdles^ and for other purposes" all memorials of 
deeds and other instruments relating to real property in Keve South Wales are required 
to be yerifiod, and all acknowledgmentj of married women and other persons to bo 
made and taken, before one of the Judges of the Supreme Court of New South Wales, or 
before the Begistrar thereof .or a Commissioner specially appointed for that purpose ; 
and whereas the said provisions have, by reason of the present wide extent of the 
Colony of New South Wales, been found inconvenient, and the said Act requires amend- 
ment in certain other respects, and in particular it is expedient to provide for the 
establishment of a semrate Registry Office for Sydney and for the District of Port 
Phillip respectively : Be it therefore enacted by His Excellency the Governor of New Memorials may 
South Wales, with the advice of the Legishitive Council thereof, That from and after ^S^^,*°^ 
the passing and publication of this Act, every memorial which by the said recited Act ments i^de 
or by this present Act is required to« be verified, and every acknowledgment by a before a Judge, 
married woman or other person which l^y the said recited Act is directed in- certain JJ^t nSaSs!^' 
cases to be made, may be verified and made respectively before either a Judge of the Bio^ of the' 
said Supremo Court or before the Registrar of the same, or within the District of Port Supreme Court 
Phillip before the Deputy Registrar or other person who may be appointed to discharge 
the duties of Regbtrar there,, or before any Commissioner of the said Supreme Court 
appointed in any part of the Colony under thb Act for those purposes (such Com- 
missioner not being a party to the instrument nor having been employed to prepare the 
same) ; and every memorial so verified and acknowledgment so made, such aoknowledg- 
ment being certified under the hand and seal of the Judge or other person taking the 
same, in the form or to the effect of the form set forth in the Schedule to this Act 
annexed marked A, shall be as valid and effectual as if the same had been verified or 
made and certified respectively in manner required by the said recited Act. 

2. Provided always and be it enacted. That the original instrument to wliich any Original bistru- 
such memorial or acknowledgm^p^ relates shall be produced to the Judge or Registrar J^JIh^ ^ P"** 
or other person before whom the same shall be verified or made as aforesaid; and in case be taken^u'imy 
such instrument shall appear to have been executed by any party unable to write, then maiksman there- 
such Judge, Registrar, or other person shall refuse to complete such memorial or acknow- to. 
lodgment by certi^ing the same, unless the execution by such party shall be attested 
by some Justice of the Peace, or Barrister, or Attorney, or Notaiy Public, whose attesta- 
tion shall contain a certificate that the contents of such instrument were previously 
explained to the party so unable to write, and that the nature and effect thereof were 1^ 
the time of such attestation, to the best of the belief of such Justice, or Barrister, or 
Attorney, or Notary Public, understood by such party. 

8. [Fees to be paid on registration Ac.] 
4. [Fees to Registrar or Commissioners.] 
6. [Registration for Port Phillip.] 

6. [Limits of Port PhiUip defined.] 

7. [Transcripts of existing memorials to be transmitted to Port Phillip.] 

8. And be it enacted. That after thi passing of this Act, the receipt which by the said lufoeipt of 
recited Act is directed to be given on the deliveiy of any memorial into the office of the 21^ 3*"^ !h** 
Registrar of the said Supneme Court of New South Wales for registration, shall, in every JSoSpt tobe 
case where such memorial relates to any instrument not being a will, be endorsed on endorsed on the 
soch instrument j and the Registrar, or Deputy R^strar, or other proper officer in that instrument to 
behalf, shall then- attach his signature thereto ; and every such receipt so endorsed and ^^^ *^ relates, 
signed, shall, on proof of such signature, be taken and allowed as evidence of the regis- 
tration of such inurnment, and of the time when such registration was made. 

9. And be it enacted. That where more than one instrument shall have been used or When tiro instru- 
shall be used, for perfecting the same conveyance or security relating to the same l^ds f^^^^^JSL."**** 
or hereditaments, one memorial only shall be necessary, nor shall mor« than one tSe wme'^ 
memorial be deemed to have been necessary in any such case .tmder the said recited voyaiioe. 

» Act at any time heretofore ; and in any such memorial it shall be sufficient if the lands 
and hereditaments be particularised once only. 

10. And be it enacted and declared. That no judgment in any actmn at law already No judgments 
recovered or to be recovered, shall bind or affect, or be deemed to have bound or KSSdS^Sil 
affected, any lands or herediCaments in the said Colony: Provided always, that every *"Mw«nie8S 



(*) Repealed by 7 Yio. No. 16, see note cmte, p. 141. 
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ex«coUon there- writ of execution on tuv such judgment, against the lands or hereditaments of Uie 

SSe sSSrSfr**** person against whom sucn judgment shall be obtained, trhen delivered to the SheriflT 

of the said Colonj or the Sheriff of any district thereof as fhe case may be, sliall aflTect 

and be deemed to hare bound such lands from the time of such delivery thereof in like 

manner as any vtntoi fieri faciat now binds goods and chattels. 

Deeds to take 11. And be it enacted, That after tlie passing of this Act so much cf the said recited 

to M^orft^rtl"* Act as enacts that no deed, oonveyanee, or other instrument in writing, conveying or 
reg^sSoion. affectipg any lands, tenements, or hereditaments, shall be subject to lose any priority to 
which the same might odierwiie be legally entitled,, if the same be registered in con- 
formity with that Act within the times therein for tliat purpose limited, shall be and 
the same is hereby repealed, and that all deeds and other instruments affecting any 
lands OF hereditaments in New Soutji Wales or its Dependencies, which shall be 
executed or made after the passing of this Act, and which shall be duly registered under 
the provisions of this Act, shall have and take priority not according to their respective 
dates but according to the prioi^ty of registration thereof only : Provided always, that 
this section shall not extena to or affect any deed which shall bo executed at any place 
in Europe within twelve months, or at any other place elsewhere out of New South 
Wales within six months after the passing of this Act. 

12. [Reprosentatire of party if dead, or agent of an absent party, may sign memoriid 
in his name.] 

13. [False oaths made punishable.] 

Tenn instni- 1^* And be it enacted, That the term " instrument "^ hereinbefore used, shall, for the 

meat. several purposes of tliis Act, be construed to include not only convevanees and other 

deeds, but also all instruments in writing whatsoever whereby real estate shall be* 

affected or shall be intended so to be. 

15. [Registrar to cause proper indexes to be made.] 
AstoofRdalseal. 16. And be it enacted. That in all cases where under the said recited Act an acknow- 
ledgment is reouired to be certified under an official seal, the seal -actually affixed to any 
such acknowledgment, or to any certificate thereof, shall for the purposes of the said 
Act be taken to be the official seal of the officer taking or ceitifying the same, and 
no evidence to pirove the contrary shall be admissible in any case either at law or in 
equity. 

^^«P<*^*2' 17. And bo it enacted, That in all coses where, flfter the passing of this Act, in 

oMuny ins^^ addition to a memorial of the instrument intended to be registered, there sliall also be 
ment. therewith deposited in the office of the Registrar of the said Supremo Court at Sydney, 

or the Deputy Registrar of the said Court at Port Phillip, as the case may be, an 
examined copy of such instrument at full length, certified by the oath of two credible 
persons, such oath having been taken before a Judge or any Oommissioner appointed 
under this Act, or before such Registrar or Deputy Registrar, to bo a true copy of the 
original to which the same relates, and by the oath in like manner of the attesting 
witness or witnesses to such original instrument, that it was duly executed by the 
several parties thereto, x>r by such of them as shall appear to have executed the same ; 
everr such original instruments, and also, in all eases where secondary evidence thereof 
would be receivable, every such examined copy thereof shall or lawfullr may be received 
and given in eridenee in any suit or proceeding whatsoever, witnout proof of its 
execution by the porties or any of them, whose execution shall have been so attested 
and certified, and as if such execution by the said parties had been proved in the 
• ordinary manner. ^ 

Proviso M to 18. Provided always and be it enacted. That in every such ease as last aforesaid, such 

Ume of depodt-, examined copy shall have been referred to in the memorial as accompanying or intended 
to accompany the same, and that it shall have been deposited as aforesaid within two 
months, or, if executed oat of the said Colony, within twelve months, after the dote- of 
the instrument to which it relates, or, if exectfted before the passing of this Act, vrithin 
six months after the passing hereof ; and the day and hour of such deposit shall, imme- 
diately after receipt oi such examined copy, be endorsed thereon, and also on the original 
instrument ef wnich it purports to be a copy, which endorsements respectively, £ping 
signed by the said Registrar or Deputy Registxiur making the same, flhall, on proof of 
such signature, be received as conclusive evidence of the fact or facts therein stated ; and 
every such examined copy, being consecutively numbered according te the order of its 
receipt, and also marked with the number of the memorial to which it relates, shall 
thenceforth be carefully retained by such Registrar or Deputy Registrar and preserved 
for future reference ; and no such copy shall be received with any interlineation or 
erasure therein, unless the tame shall be noticed in the margin opposite thereto by the 
signatures of the persons certifying on oath to such copy. 
FadliuUng pro- 19. And bo it enacted, That in every case where the production of any such examined 
eu^ined'ooDV ^P^ *^ aforesaid, or of any memorial, shall be required jfor the purposes of evidence under 
in evidence/ this Act, the same shall or may be produced respectirely cither by the said Registrar or 
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any Clerk in tho offico of such Registrar or Deputy Begistrar appointed by him for tbafc 
purpose, or hy leave of a Judge by any other person, upon security giren to the satisfac- 
tion of such Judge for the safe keeping thereof, and for the return of tho same uninjured 
irithin a reasonable time to be limited for that purpose. 

20. And be it enacted, That with respect to every deed of feoffment hereafter executed, Effect of rwis- 
of which any such examined copy, certified as aforesaid, shall be duly deposited in the tntion in the 
office of the said BegiAtrar or Deputy Begistrar, in manner aforesaid, the registration of SJ^J"*'*£'deeds 
the memorial referring to such copy sh^ operate as and be for all purposes eqaiya- of feolbnent 
lent to lirery of seisin, as to the lands and hereditaments comprised m and intended 

to be conveyed by such deed of feoffment, the same in all respects as if there had been 
livery of seisin actually made and given of the same lands and hereditaments in the 
most valid and effectual form and manner. 

21. And be it enacted, That eveiy deed or instrument of release executed after the Recital of lease 
passing of this Act shall be as effectual as if the releasing parties who shall have eze- evidence of its 
cuted the same had also executed a lease for a year for giving effect to such release, •^•^'wtion, . 
although no such lease shall be executed ; and that the recital or mention of a lease in 

a release, executed before the passing of this Act, shall be condusive evidence of the 
execution of such ledse. 

22. [Proviio as to memorials relating,to lands in Port Phillip.] 
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ACCUMULATION, 

trusts for, beyond certain periods, or for 
certain purposes rendered void, 184. 
ACKNOWLEDGMENT, • 

of deeds, &o., by married women, 144. 
of title in writing, effect of, &c, 81. See 
LfmUaiUm, Married WomiefCaRevenionary 
IntfresU in Personality Registraiion of 
• Deeds, Heal Property Act, Titles to Land, 

ACTS SHORTENING ACTS (16 Vic. Na 1). 
Acts may be altered, amended, or repealed, 

in same session, 1. 
to be divided into saotions without intro- 
ductory words, ib, 
may be referred to as "Acts of Council," 
oy year of reign, chapter or number, and 
section, ib, 
where a pmidon of a section only is amended 
or repealed, such portion must be recited 
or set forth, ib, 
repealed enactments taremai^ in force until 
substituted provisions come into opera- 
tion, ib, 
repeal not to aiOfect thines commenced to be 

done under repealed Act, ib. 
Acts to be all deemed Public Acts, unless 

contrary ezpretaed, ib. 
interpretation of words in Acts, ib, 

words importing masculine gender to 
include females, singular to include 
plural, and pluinl sineular, "person'* 
or "party'' to inclucte bodies politic 
or corporate, "month" to mean 
calendar month, unless, words indi- 
cate Ulnar month ; meaning of words 
"land," "estate," " oath, '^" swear," 
and "affidavit," t6. 
"Her Majesty," "Governor," ift. 
reference to omces, localities, and jurisdic- 
tions, to mean such within the Colony, 2. 
power to ajq^int in^lies pow^r to suspend 

or remove^ f&. 
power to do any act may be exercised from 

time to time, f&. 
power to make rules and regulations to 

imply power to revere or . alt^, ib, 
power to receive evidence and administer 
oath, implied hrom poww to hear and 
determine, ib, 
false oath, affirmation, or declaration 

punishable, ib, 
where justices may enforce or impose penal- 
ties (except in geuenu or quarter sessions) 
they may act summarily, ib. 
no conviction or order to be quashed for 

'Vant of form, ib, 
appropriation of Hues : when Act silent half 

to Crown and half to informer, ib, 
any person ma^ sue for fines, unless right 
given to particular person, ib. 



ACTS SHORTENING AtrTB-^oniifmed. 

no private Act to affect property of the 
Crown or individuals not named, ib, 
22 Vic. No. 12. 

provisions of 16 Vic. No. 1, extended to all 
enactments, 3. 

Acts to conmienoe on the day on which they 
purport to receive the Royal Assent, 
unless otherwise provided, ib, 

reserved Acts to commence from date of 
proclamation of Royal Assent in Chus^ette, 
ib, 

repeal of a repealing enactment, not to 
revive repealed enactment, ib, 

repeal or e3n[>iration of enactment not to 
affect civil proceedings previously com- 
menced, ib, 

amending Acts to be construed with amended 
Acts, U>, 

meaning of terms ^'OazeUe** and "Petty 
Sessions," ib, ' 

proclamation, or order in Council, made in 
pursuance of any Act and published in 
Oaaette, to be judicially taken notice 
- of, ib, 

ih all civil or criminal proceedings, 
"Statute" or "Act" shall include Im- 
perial Act or Act of this Colony, ib, 

where words " may" or "it shall be lawful" 
or "it shall or maj be lawful" are used 
in an enactment, discretion is implied, ib, 

.where " shall" is used the power must be 
exercised, ib, 

public officer sued for anything done in 
respect of his office may plead general 
issue, and at foot of plea state Act and 
section on which he r^es, ib, 

term "quarter sessions" and '' general 
quarter sessions" to include "general 
sessions of the peace," 4 

r«*omng of time and distance, ift. 

ADMINISTRATOR See Stecuiors, JUal 
Property Act, Trust Property Act, WUU. 

ADVANCEMENT OP JUSTICE (6 Vic No. 
9). See Assignments, Executors, Limitations, 
• Sheriff, 4. 

ALIENATION, 

by wife, of land of deceased husband, when 
void, 8. 

of lands devised to exeoutOTS to be sold, may 
be bv actiikg executors only, 34, 35. Sc^ 
Insolvency, Crown Lands Alienation Acts* 

ALIENS (39 Vic Nc 19), 
preamble, 7 

commencement and sh<Mi title, %b, 
repeal of previous Acts, ib, 
may acquire, hold, and dispose of real and 
personal property, t&. 
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AllESS— continued, 

caimot hold Parnamentaiy, Municipal, or 

other franchise, ib. 
cannot be owner of a British ship, ib, 
estate or interest disposed of before passing 

of Act not to be anected, ib, 
not entitled to rights or privileges of British 

Bubjecte except Buoh as are expressly 

given, ib. 
alter five years* r^idence in Colony, may 

apply for certificate of natnralization, ib, 
applicant to produce statutory declaration 

of particulars, kc,, ib. 
Governor faiay grant or withhold certificate, 

ib, 
no appeal to lie from Governor's decision, ib. 
on ffranting of certificate, to take oath of 

aUegiance before Judge or Magistrate, t6. 
certificate to eive all ri^ts, &c., of natural- 
bom Britisn subjects, ib, 
married woman to be deemed a subject of 

the same state as her husband, 8. 
alien woman riiarried to British subject or 

to naturalized alien, deemed to be herself 

naturalized, ib, 
children under sixteen, of alien parents, 

afterwards naturalized, to be deemed 

naturalized, ib. 
persons naturalized in other British territory 

mtky be naturalized in this Colony, ib. 
Colonial Secretary to record certificates, ib, 
fees for enrolment and inspection of i^rti- 

ficates ib. 
oath of allegiance, form of, ib, 
certificate proved by production of original 

or certified copy, ib. 
Governor to mean Governor with the advice 

of the Executive Council, ib, 
denization letters of, prerogative right of 

of Crown as to saved, ib, 
existing interests protected ib. 

ANNE, STATUTE OF (4 Ann. c. 16), 8. See 
Landlord and l^enant. 

ANNUITY. See JReal PropeHy Act, 

APPEAL. See Real PropeHy Act, 

APPOINTMENTS. See lUutory AppointmenU, 
44. 
by will, how executed, 1 Vic. c 26, s. 10, 1^. 

APPORTIONMENT. See Trutt Property Act. 

ASSETa See Real Estate, Trust Property Act, 

ASSIGNMENTS (in trust tor creditors) 
6 Vic. No. 9. 
deed and schedule, 5. 
attestation and notice of, ib. 
account of property, &a, annexed, tb. 
memorial 01, to be registered, ib, 
special provision as to execution of, ib, 
where binding on all creditors, {&. 
when and how set aside, 6. 
effect of, 5, 6. 

ASSIGNEE. See Insolvency, RealPropertyA ct, 
Official Assignee, 

ASSIGNMENT OF PERSONALTY. See 
Trust PropeHy Act, 

ASSURANCE FUND. See Real PropeHy Act. 
ATTAINDER, 9. 



ATTORNEY, "POWER OF. See Powers q/ 
Attorney, 

ATTORNMENT OF TENANTS, 

rendered unnecessary (4 Anne, c 16),- 8. 

BARGAIN AND SALE, 

for a year, rendered unnecessary on the con* 

veyance of freehold estates, 146. 
See Registration of Deeds, District Courts. 

BAR UNDER STATUTE OF LIMITATIONR 
See ** Limitation." 

BAR OF ESTATE TAIL. See Registration 
qf Deeds, 

BONA FIDE PURCHASER OR MORT- 
GAGER See TiUes to Land, 

BUILDING SOCIETIES (37 Vic No. 4), 
lor what purpNOses may be established, Sj^. 
rules to contain certain particulars, 40. 
no dividends payable until shares realized 

or withdrawn, ib, 
society may receive sum of money by way 

of bonus to secure an advance, U>, 
forms of conveyance, &c, may be specified 

in schedule to rules, ib. 
trustees, receipts of, to act as reconveyance, 

16. 
evidence of appointment of, ib, 
certain sections of Friendly Societies Act 

applicable to, 41. See friendly Societies. 

CANCELLATION OF INSTRUMENTS. See 
Real Property Act. 

CASE, 

when may be stated for Supreme Court, 109. 

CAVEAT. See Real PropeHy Ad. 

CERTIFICATE. See Insolvency. 

CERTIFICATE OF TITLE. See Real Property 

Act, 

CHARGE OF DEBTS. See Trust PropeHy Act. 

CHARTER OF JUSTICE. ' See Appendix, 191. 

CLAIMS TO GRANTS OF LAND (6 W. IV. 
No. 21). 
Governor to appoint Commisioners, 14. 
their powers and duties, ib. 
Governor to appoint Secretary, ib. 
Governor may refer to Commitsioneni all 

<daims to grants of land, ib. 
Commissioners to be guided by real justice 

and good conscience of the case, ib. 
meetings of the Commissioners, ib. 
power to summon witnesses, ib, 
witnesses not appearing or refusing to give 

evidence, 15. 
mortgage, effectijof mortgages and judgments 
prior to actual ^prant, 15. 
fees to be paid by claimant (Schedule 
C), 16. 
reference in certain cases under 22 Vic No. 
1, to Commissioners, 152. 

COLONIAL LAWS VALIDATION (28 & 29 
Vic c 63). See Appendix, 197. 

COMPANIES SEALS (27 Vic c 19). 

power to have ofiSciid seal, to be used for 
transaction of business in foreign coun- 
tries, 10. 

to be fac-simile of common seal of company, 
ib. 
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COMPANIES S^AlB-coniinued. 

may be broken up and renewed, ib, 

agents abroad may be appointed by com- 

panies to affix sealB, ib. 
duration of powers of such agents, ib, 
date of affixing seal to document to be 

certified, ib, 
duly sealed document to be binding on com- 
pany, ib, 
companies not to exercise powers unless 
authorized, ib, 

COMPENSATION FOR DEPRIVATION OF 
ESTATE. See Beal Property Act, 

CONVEYANCES, &c. 

by married women, how executed, 144. 

in trust for creditors. See Insolvency, and 
see WilU, BegistrcUion qf Deeds, Beat Pro- 
perty, Trust Property, ic^ 

CONVEYANCERS (CERTIFICATED). 
11 Vic No. 33. 
who may draw conveyances, 40. 
penalty on unauthorized persons drawing, ib. 
application to be made to Supreme Court 

for conveyancer's certificate, 1 1. 
examination by Master in Equity as to skill 

and integrity of applicant, t6. 
if satisfied, Master may grant certificate, ib. 

CONVEYANCES (FRAUDULENT), 
iq Eliz. c. 5. 

fraudulent conveyances 'made to defeat 
claims of creditors, void, 11, 

forfeiture, &c, incurred by parties to such 
conveyances, 12. 

who to have forfeitures, and by what means, 
ib, 

estates made ujpon good consideration and 
bond fide, vahd, ib. 
27 Eliz. c 4. 

fraudulent conveyances made to deceive 
purchasers void as against them, ib, ' 

p^alties on parties to fraudulent convey- 
ances, who do avow the same, ib. 

conveyances made upon good consideration 
and bond fide, valid, ib, 

sale of lancis after conveyance with power 
of revocation good as against such con- 
veyance, t6. 

mor^^es made bond fide not impeachable, 
f6. * 

CO-OPERATIVE SOCIETIES, &c. 
37 Vic No. 4. . 
constitution of, 41. 

rules to contain certain particulars, ib, 
how registered, 16. 

members incorporated by registration, ib. 
property previously held in trust vested, ib, 
rules to bmd members, 42. 
fees for registration, ib. 

COPARCENERS. See Limitation. 

COVENANTS. See Leases, Reed Property Act, 
Trust Property. 

COVENANTS TO PRODUCE. See TUies to 
Land, 

CREDITORS* REMEDIES, 

remedy by creditor for administration of 
- real estate, 30. See Eqtiity Practice. 



CROWN LANDS ALIENATION AC?TS. 
[In Appendix.] 

Abandoned selections, 

forfeiture of, 213, 227 
Additional selection 

of lands adjoining conditional purchases. 
214 
y of lands adjoining land iJready granted, 215. 

frontage in case of, 228. 

holder of, to reside three years, ib, 

to be treated as one area with original 
purchase, s. 22. 

may be alienated with original, ib. 

not to be transferred until conditions ob- 
served, ib. 
Adjoining land, 

additional selectielis of, 214, 215. 

proprietors of, not to be interfered with in 
any reclamation, 199. 
^lienaUon 

of lands, 183. 

of unnecessary roads, 20(>. 
Applieaiions, 

for conditional purchases — how to be made, 
200, 226. 

for purchases at auction, 229. 

for purchase of lands intended to be 
improved, ib. 

Land Agent to keep record of, 203. 

may be withdrawn, if land not surveyed 
within twelve months, 227. 
Appraisement 

defined, 198. 

of reclaimed land, 199. 

of land sold without competition, 200. 

of rescinded reservation of water frontage, 
ib. 

of improved lands, 199. 

of land sold under pre-emptive right, ib. 

of sites of closed roads, 200. 

of lands sold to adjacent proprietors, 200. 

of lands on gold fields, 202. 

mode of, 218-224. 
Arbitration 

defined, 198. 
# mode of, 218-224. 
Auction, sale by, 

of abandoned lands, 213. 

of lands without conditions for residence or 
improvement, 216. 

of town and suburban lands without im- 
provements, ib. 

of lands put up and not sold, 217. 

25 per cent, of purchase money to be paid 
at time of sale, ib, 

applicant to pay 6d. per acre on application 
to purchase, 229. 
Boundaries 

temporary, until land surveyed, 204, 226. 

removal of boundary marks a misdemeanor, 
230. 
Conditional Purchases 

of unimproved lands without competition, 
200. 

to vest in fee simple on conditions of re- 
sidence and improvement and payment 
of purchase money, 208. 

forfeiture of, on non-compliance with con^ 
ditions, ib. 

when void, 226. 
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CROWN LANDS ALIENATION ACTS— 

continued, 

under mining conditions, 2n. 

value of improvements on, 225. 

roads through, 227. 

by minors, 225. 

mode of application for, 200, 226. 

owners of, under s. 21, liable upon contracts, 
226. 

transfer of, only in certain cases, 228. 

how to be inherited, ib. 

error in description not to vitiate purchase 
in certain cases, 227. 

holder in fee of fLdjoining land making, to 
reside three years, 228. 

maximum area which can be purchased, 229. 

original and additional, to be treated as one 
area, 228, 

original ahd additional may be alienated 
together, ib. 

part of measured portion improved, residiA 
mav be c(Miditionally purchased, 227. 

See also Additional Puraiases, 
Contracts (Illegal), 

what by conditional purchaser a misde- 
meanor and void, 226. 
Crovtm Lands, 

definition of, 198. 

alienation of, ib. 

dedication of, for public purposes, ib. 
Declaration 

of compliance with conditions of purchase, 
208. 

of compliance with mineral selection condi- 
tions, 211. 

by appraiser, arbitrator, or umpire, 224. 
Dedications. See Reserves. 

Description 

error in, not to vitiate purchase in certain 
cases, 227. 
Devolution 

of estate of conditional purchaser by will or 
operation of law, 228. 
Evidence. 

instruments under Act may be produced in 

evidence, 224 
production of documents in matters of 

arbitration, ib. 
certified copies of documents to be, 230. 
Exemption from Sale 

witihout competition, of certain unimproved 

lands, 199, 200. 
of reserves, &c., ib. 
Forfeiture 

of deposit, on non-compliance with con- 
ditions, 208. 
of lands where abandoned by selectors, 227, 

228. 
on non-payment of purchase, money, 226. 
FrojUage 

definition of, 198. 

of additional selections adjoining conditional 

purchases, 214, 228. 
rescission of reservation for water frontage, 
200. 
CMd Fields. 

conditional sale of land within proclaimed, 
202. 
Illegal contracts 

a misdemeanor and void, 226. 



CROWN LANDS AUENATION ACTS— 

continued. 
Improvements. 

interpretation of term, 198. 

conditions of, 208. 

sales in consideration of, 199, 225. 

value of, to entitle holder to purchase, 225. 

value of, which shall exempt from conditional 

purchase, ib. 
measured portions partially improved, resi- 
due may be conditionally purchased, 227- 
pre-emptive nght provisioniuly to purchase 
lands inten£d to be improved, 229. 

Inheritance of cottditional purchase, 228. 
Iniernreiation of terms, 198, 231. 
Land Agent 

to keep record of applications, 203. 

and of sales by auction, 218. 
Leases. 

exemption from sale of certain lands held 
under, 199. 
LiabUUy of Minors. 226. 

MsasuremerU of selected portions 
form of, 206, 227. 

Mineral conditional purdiases 

how made, 211. 

adjoining, may be treated as one area, 229. 

conversion of mineral leases into, within 
population boundaries, ib. 

conversion of mineral leases into, on re- 
serves, ib. 
Minors, 

over 16 may be conditional purchasers, 225. 

who own conditional purchases, liable upon 
contracts, 226. 
Orders in Council repealed, 198. 
Pastoral or Agricultural Associations. 

reserves may be dedicated for, 230. 
Pre-emptive right of lessee to purchase. 

limitation of, 199, 229. 
Purchase money. 

deposit of 25 per cent, to be made on 
anplication, 200. 

mode of payment of balance, 226. 

Purchases. See Conditional Purchases. 

Redamaiion 

of land fronting harbour or river, 199. 

not to interfere with navigation, ib. 
nor with adjoining proprietors, t&. 
Regulations 

may be made by Governor, kc, 224, 231. 
Reserves 

may be made for public purposes, 198. 

temporary and permanent, 199. 

of water frontage, may be rescinded, 200. 

before making, abstract of to be laid before 
Parbament, 199. 

for pastonJ or agricultural associations, 230. 

for roadways and water excluded from 
measurement, 227. 

Residence conditions 

how fulfilled, 208, 228. 
Roads. 

closing and alienation of, where unnecessary, 

200. . 

excluded from measurement in certain cases, 

227. 
through oonditional purchases, ib. 
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CROWN LANDS ALIENATION AOTa- 

eorUintted, 
SdleB qf land 

without competition, in certftin eases, 200. 
Land Affent to keep record of, 218. 
in consideration of improvements, 225. 
See Conditional PurehaseSf Auction Sales. 
Survey 

when to be made, 227. 
mode of measurement, ilk 
option of purchaser to withdraw if not made 
within twelve months, ib. 
Tran^fBT qf additional purehoMs 

with oriffinal purcnase, when conditions ob- 
served, 22s, 
Water /t'ontage. 

rescission of reservation of, 200. 
Water reserves 

excluded from measurement in certain cases, 
227. 

CURATOR. See Deceased Persons* Estates^ 

CURTESY. See Seal Estate qf Intestates Distri- 
bution, 

DAMAGES. See Real Property Act. 

DEBTS (PAYMENT OF, OUT OT REALTY). 
(54 Geo. m, c. 15.) (11 Geo. IV & 1 W. IV, 
c. 47.) (21 Vic No. 6.) See WiUs, Real 
Estate,' 

DECEASE OF APPLICANT, GRANTEE, OR 
PROPRIETOR See Real Property Act. 

DECEASED PERSONS' ESTATES. (11 Vic. 
No. 24.) (16 Vic. No. 8.) 
Curator appointed to collect, 20. 
, to cive security, ib. 

oroer to collect, and effect thereof, ih, 

not to prevent subsequent proving of 

mode of proceeding under, ib, 

how enforced, ib, 

in case of persons dying beyond the 

jurisdiction of the dourt, ib. 
where no probi^te within six months, ih. 
where no executor named or no will 

made, ib. 
where goods will probably be purloined 

or destroyed, 24. 
where no probability of probate or ad- 
ministration, ib. 
in cases of renunciation, t6. 
Curator's authority in suits by and against 

him, 22. 
suits not to abate by death, ib. 
Curator, to keep accounts, ib. 
retain documents, ib. 
furnish office copies, ib, 
pay debts, ib. 
pay over residue, i6. 
make pa^rments to relations in petty 

cases, tb. 
pass accounts, 22. 
make and publish returns, 23. 
dischaige to, on winding up estate, ib, 
liability of,and of his agents for actsdone 
in performance of their duties, 24. 
Clerks of Benches to act as Curator's Agents, 

28. 
Official Assignee may be appointed agent, 24. 
fees and commission to be taken, 23. 



DECEASED PERSONS' ESTATES— ca«^nwf</. 

heir or devisee of real estate not to claim 

payment of mortgage out of personal 

assets, 25. 

Jbut rights under will made before Janu- 

ary, 1856, not to be affected, ib. 

DECEASED PERSONS' DEBTS. 

order to take account of, may be made when 
probate granted, 171. 

DECEASED WIFE'S SISTER, 

marriage with, dedared to have been and 
to be valid, 25. 

DECLARATIONS, STATUTORY, 
in lieu of oaths and affirmations, 71. 

DEEDS. 

registration of. See Registration, 
unauthorized persons drawing. See Con* 

veyancers (Certificated). 
affecting lands in tiie Colony, admissible in 

evidence without being stamped (20 Vic. 

No. 23, s. 1), 33. 
fraudulent concealment of. See Trust Pro* 

perty Act. 

DENIZATION. See Aliens. 

DESCENT. See Mteritanee. 

DESERTED WIVES AND CHILDREN. 

order to protect personal property of wife 

may be made by Supreme Court, 25. 
common law liability of husband preserved, 

26. 

DEVISE. See WilU. 

DISABILITIES. See LimitaUons, tr\fanis, 
Married Women, Real Property Act. 

DISENTAILING ASSURANCE. See Regis- 
tration of Deeds, InfixnUl Marriage Settle- 
ments. 

DISTRIBUTIONS, STATUTE OP (22 & 23 
Car. II, c. 10). (I Jas. II. o. 17, s7.) 
epitome of enactments, 26. 

DISTRICT COURTa 

no jurisdiction in questions affecting titles 

to land, 27. 
lands, kc, may be seized and sold under 

execution, ib. 
Registrar to execute deed of bargain and 

sale, ib. 
bailiff may seize personal propert v, ib. 
e^^eoution not to bind land unless regis* 

tered, ib. 
Registrars and bailiffs may sell by auction 

without license, 28. 
writs to be executed according to priority, ib, 

DOWER (3 & 4 W. IV, c. 105, adopted by 7 
W. IV. No. 8) (14 Vic. No. 27). 
n\eaning of certain words in Act, 28. 
widows entitled to dower out of equitable 

estates, 29. 
seisin not necessary to give title to dower, ib. 
no dower out of estates disposed of, ib. 
partial estates, charges, ftc, to be vAlid 

against widows' rignt to dower, ib» 
dower may be barred — 

by declaration in deed, ib, 
or by decUration in wfll, tb. 



44 



INDEX. 



DOWER— rontinutd. 

dower snbioct to restrictions, contained in 

husband s will, ib, 
devise of real estate to widow bars dower, ib, 
bequest of personal estate to widow ^es 

not bar dower, ib. 
agreement not to bar dower may be enforced 

in equity, ib. 
legacies in bar of dower still entitled to 

preference, ib. 
certain dowers/abolished, ib. 
residence of wife in the Colony, or know- 
ledge of her existence at time of sale 

required, 30. 
^ claim to dower limited, 4b. 

an^ars of dower not recoverable for more 

than six years, 86. 
release of, oy married woman, 144. 
certain acknowledgments to bar provided 

for, 163. 
if an intestate's widow under 26 Vic. No. 

20,86. 
may be barred by wife, although husband 

not a party to deed, 153. 
barred by jointure made before marriage, 177. 
but jointress entitled to dower where 
she is evicted from her jointure, ib. 
where jointure made after marriage, widow 

may elect between it and her dower, ib. 
See ^eal Estate of Intestates Distribution, 

EASEMENTS. See Beal Property Act. 

EJECTMENT. See Beat Projperty Act, Limita- 
tion. 

ENCUMBRANCE. See Beal PropeHy A ct, 

EQUITY PRACTICE (17 Vic. No. 7). 

remedy by creditor for administration of 
real estate, 30. 

Court may direct sale of mortgaged pro- 
perty instead of foreclosure, 30. 

Court may order real estate to be sold if 
required, 31. 

where property is the subject of proceed- 
ings. Court may allow to parties the 
annual income, to. 

Court may determine legal titles, ib. 

Act to commence from Ist September, 1853, 
ib. 

EQUITY OF REDEMPTION. 

Sheriff may sell under ^. /a., 4 
mortgagor barred from, after order for fore- 
closure, under Real Property Act, 111. 
barred by twenty years' possession of mort- 
gagee, unless written acknowledgment, 

See Rtal Property Act, 

ERRORS. See Real PropeHy Act. 

EVIDENCE. 

official record of deeds of ^rant, and all 
duly certified copies of such record, to be 
received in evidence, 44. 

certified copies of jud^ents, &c., of Su- 
preme Court receivaWe in evidence, 31. 

certain documents to be received in evidence 
without proof of signature or seal, 32. 

Courts, &C., to take judicial notice of signa- 
ture of Judges, Master, &c, ib. 



EVIDENCE-^«>iirt/iM<?J. 

copies of Private Act0, Proclamations, and 
Commissions printed by Government Prin- 
ter, admissible as evidence, ib, 

provisions of 16 Vic No. 14, not to repeal 
Wills Act, ib. 

Supreme Court may compcd inspection of 
aocuments, whenever equity would grant 
discovery, ib, 

British, Foreign, and Colonial Acts of State, 
Judgments, &c., provable by examined 
copies, without proof of seal, or signature, 
or judicial chanicter of person signing the 
same, ib, 

examined or certified copies of books or 
documents admissible in evid^oe, 33. 

deeds afifecting lands in but executcid out of 
the Colony admissijile in evidence, with- 
out being stamped, ib. 

machine copies to be prhnd fade evidence, 
without proof of comparison with, or no- 
tice to produce original, ib. 

EVIDENCE (DOCUMENTARY). 31 & 32 
Vic. c. 37. 

mode of proving certain documents, 33. 
Act to be in force in Colonies, 34. 

Sunishment of foigery, ib. 
efinition of terms "British Colony and 
Possession," "Legislature," "Privy Coun- 
cil," "Government Printer," "Gazette," 
ib.' 
Act not to affect powers given by any exbt- 
ing statute or law, ib. 

See Companies* Seals Act, 

EXAMINERS OF TITLES. See Real Pro- 
peHy Act, 

EXECUTION. See Writ, 

EXECUTORS. (21 Hen. VIIL c. 4.) 

sale by part of executors made lawful, 34. 

may aistrain for arrears of rent 4. 

costs in actions by, ib. 

actions by and against, for injuries in tes- 
tator's lifetime, ib. 

See TVust Property Act, Real Property Act, 
Trustees. 

FELONS (6 Vic. c. 7), 

tickets-of-leave holders incapable t>f holding 
real property, 35. 

FENCES DIVIDING ADJOINING LANDS 
(9 Geo. IV. Na 12). 

owners of land may rei^uire owners of ad- 
joining lands to assist in equal proportions 
m making and repairing the dividing 
fences,' 35. - 

requisition in writing, &c., ib. 

in case of refusal or neglect, work may be 
executed by party requiring, ib, 

expense recoverable, ib. 

owners of enclosed lands may recover from 
future proprietors of adjoining lands, half 
value of dividing fence, 36. 

arbitration as to value of one-half of dividing 
fence, ib. 

arbitration as to necessity or insufficiency of 
dividing fence, ib. 
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FEOFFMENT, 

registered copy of to be equivalent to livery 

of seisin, 146. 
executed before 3rd January, 1842, not to 

have a tortious operation. 

YL FA. See WrU. 

FINE AND RECOVERY, 

want of, supplied by conveyances acknow- 
ledged in prescribed form, 144. 

FORECLOSURE. See Eqkity Practice, Mort- 
gages, Jieal Property, 

FRAUD. See Beat Propei-tg Act 

FRAUDS, STATUTE OF. (29 Car. II. c. 3.) 

parol leases and interests of freeholds, &c., 
to have force of estates at will only, 36. 

except certain leases not exceeding three 
yean, 37. 
• assignment, ffrant, or surrender of leases or 
estates of &eehold, not to be by parol, ib, 

contracts, &c., to charge executor, &c., per- 
sonally, to charge defendant on a guaran- 
tee, or on agreement in consideration of 
marriage, or on contract relative to lands, 
&a , or on agreement not to be performed 
in a year, not binding, unless in writing, 
signed by party or agent, ib. 

declaration of trusts of hcrdditameftts to be 
by writing signed, ib. 

exception from the operation of the statute, 
of trusts, arising, transferred, or extin- 
guished by implication of law, ib. 

assignments of trusts to be in vrnting, ib, 

equitable estates in hereditaments made 
subject to judgment debts, ib, 

and assets in the hands of the heir, ib, 

equitable interest in term of years, cannot 
be taken in execution, ib. 

heir not chargeable on his own estate with 
ancestor's debts, ib. 

day of signing judgment to be entered on 
roll, 38. . 

judgment as ag^st bondjide purchasers to 
relate to such time only, ib. 

writ of execution to bind property in goods 
only from time of delivery to Sheriff, ib, 

day of receipt to be (indorsed on writ, ib, 

contract for sale of goods for £10 or more ib. 

buyer must accept part of the goods sold, 
and actually receive same, ib, 

or give something in earnest to bind 

the bargain, ib, 
or make jMirt payment, ib, 
or there must be i note or memorandum 
of the bargain, in writing, signed by' 
the party to be charged, ib, 

day of enrolment of recognizances to be 
entered, and lands in the hands of pur* 
chasers bound from that time only, ib, 

husbands not compellable to make distri- 
bution of personal estates of wives, 38. 

See WUls, 

FRAUDULENT CONCEALMENT (of Deeds.) 
See Trtist Property Act. • 

FRIENDLY SOCIETIES (37 Vic. No. 4). 

buildings for society's purpose may be pur- 

chased or leased, 38. 
real and personal estate of, to be vested in 

trustees, 39. 



FRIENDLY SOCIETIES— co«//^w(?^. 
actions by or against trustees, ib. 
trustees* responsibility limited, ib, 
proceedings against officers not abated by 
death, &c., ib, . 
"* funds, how invested, ib. 
fees for registration, 42. 
See Building Societies, Co-operative Societies. 

GRANTS OF CROWN LANDS, 

tities to, confirmed (6 W. IV. No. 16), 42. 
„ (3 Vic. No. 1), 43. 

„ (11 Vic. No. 54), ib, • 

official record of deeds of, to be evidence 

(11 Vic. No. 38), 44. 
not to be void — 
for uncertainty (22 Vic. No. 1), 151. 
or for misnomer of grantee, &c., ib. 
. protection of subsequent, ib. ^ 

conditions in, where breach of not to vitiate 
• Title, 152. 
promises of, 16. 
issued in apparent violation of 5 & 6^ Vic. 

c. 36, 153. 
Hqq Real Property Ad, Titles to Land, 

ILLUSORY APPOINTMENTS (11 G. IV. 
and 1 W. IV. c. 46, adopied by 5 W. IV. 
No. 8). 

to be valid in Equity as well as in Law, 44. 
not to affect any deed which declares the 

amount of the shares, 45. 
nor to give any other force to any appoint- 
ment than the same would otherwise have 
had, ib, 

IMPERIAL LAWS (Application op, to 
Colony). 
^ Laws of EnglaiKl whensoever applicable to 
be applied in Administration of Justice, 
62. 

INDEFEASIBLE TITLE UNDER REAL 
PROPERTY ACT, 95. 

INFANTS MARRIAGE SETTLEMENTS (20 
Vic No. 2). 

infants may make, with approbation of 

Court, 45. 
i^pointment, or disentailing assurance by, 

void if infant di^ under age, ib, 
sanction of Court to be given upon petition, 

ib, 
not to apply to males under 20, nor to 

females under 17, ib. 
jurisdiction of Primary Judge, ib. 

INHERITANCE (3 & 4 W. IV. c. 106, adopted 
BY 7 W. IV. No. 8). 

interpretation of terms, 46. 

descent to be traced from the purchaser, ib. 

last owner to be considered purchaser unless 
the contrary is proved, ib, 

how descent traced where there is a failure 
of heirs of the purchaser, 167. 

or of heirs of ancestor, where land descend- 
ible as if ancestor had been the purchaser 
thereof, ib. 

heir entitled under a will to take as 
devisee, 46. 

limitation to grantor or his heirs to create 
an estate by purchase^ ib. 
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INHERITANCE— ron^mw^. 

where heirs take by purchase under limita- 
tions to the heirs of their ancestor, the 
land shall descend as if the ancestor had 
been purchaser, 16. 

brothers, &c., to trace descent through 
parents, ib, 

lineal ancestor may be heir in preference to 
collateral claiming through him, 47. 

male line to be preferred, ib. 

mother of more remote male ancestor pre- 
ferred to the mother of the less remote 
male ancestor, t6. 

half-blood to inherit, ib, 

attainted ancestor, tracing through, ib, 
limitation of Act, ib, 

of conditional purchase of Crown Lands, 
228. 

S«e Trust Property Act, 

INHERITANCE, WORDS OF. See TiOes to . 
Land, 

INSOLVENCY (5 Vic. No. 17.) 

Judge may accept surrender of estate on 

petition, 47, 48. 
eurrender by administrators, 48. 
what shall be deemed acts of insolvency, ib, 
what alienations, transfers, &c., fraudulent 

and void, ib, 
what Hable to be set aside, ib, 
what alienations in preference of a creditor 

absolutely void, 49. 
exception where third party bond fide 

purchaser, 50. 
alienations, &c., after order of seques- 
tration void, ib, 
what acquittances, &c., made by insolvent 

void, tb, 
what pavments made by or to insolvent 

fraudulent and when valid, ib, 
proof by creditor holding pledge or lien, 51. 
landlord to be entitled to six months rent 

out of assets, ib, 
derks or servants may be paid six months 

salary or wages in full, tb, 
effect of order of sequestration upon insol- 
vent's estate, ib, 
effect of order for confirmation of trustees, 

52. 
effect of order for 'confirmation of new 

trustees, ib. 
employment of the insolvent or other person 

about the estate by trustees, tb, 
as to offence of knowingly receiving any 

fraudulent alienation, &c., from insolvent, 

ib. 
as to sale of estate by trustees, condition 

of sale, &c., ib, 
powers of trustees in respect of agreements 

entered into by insolvent for purchase or ^ 

exchange of real property, 52, 53. 
insolvent entitled to lease or agreement 

for lease, when liable for rent or covenant, 

and remedy of lessor, &c., when trustees, 

refuse to accept, &c., 53. 
effect of certificate and allowance thereof, ib, 
proof of insolvency in any action or other 

proceeding, ib, 
voluntary assignments provided for (7 Vic. 

No. 19), mT^ 



INSOLVENCY— fow^iniiwf. 

liabilities of trustees under assignment 
deeds, 1*6. 

purchasers under voluntary assignments 
protected, ib. 

efi^ct of appointment and election of 
assignees, 55. 

title conveyed by assignees assured, ib, 

insolvent's certificate to be granted by Chief 
Commisioner, ib, 

orders made under 5 Vic No. 17 ap^inting 
or confirming trustees shall vest in them 
estate of insolvent (8 Vic. No. 19), 56. 

deeds executed by trustees valid for con- 
veying estate, &c., ib. 

Judge's order shall vest insolvent estate in 
official assignee (10 Vic No. 14), ib. 

order of Court vesting estate in assignees 
jointly, f6. 

deeds executed by official or elected assignees 
to be deemed effectual to convey, 55. 

purchasers relieved from the effect of omis- 
sions, but assignees not exonerated, ib, 

as to priority of rights of mortgagees, ib, 

order of Court shaU re-vest estate in insol- 
vent when released from sequestration, ib, 

agent may act for absent creditor, ib, 

OoMtt may in certain cases suspend or grant 
certificate, 58. 

certain payments before insolvency pro- 
tected (25 Vic. No. 8), ib. 

exceptions, ib. 

Act not to extend to any suit or action 
pending on 1st September, 1861, ib. 

Chief Commissioner to have powers of Judge 
in certain cases, ib. 

insolvents' certificates need not be confirmed, 
&c., by Supreme Court, ib, 

improper discharges may be disallow^, ib, 

sales in insolvency, how to be effected, 59. 

sales by private contract not valid until 
approved by Chief Commissioner, ib. 

certam sequestrations made valid (27 Vic 
No. 4), tb. 

word "Company" defined (31 Vic No. 9), 
ib, 

agent of company may petition, &c., on its 
behalf, t6. 

agent of absent creditor may petition, &c 
ib. 

Insolvency Jurisiliction of Supreme Court 
continued (38 Vic No. 1), 60. 

powers of Chief Commissioner extended, ib, 

proviso as to present appeals and appli- 
cations, ib, 

appeal from decision of District Commis- 

- sioner to Chief Commissioner subject to 
further appeal to Supreme Court, »o. 

Rules of Court, how made, ib. 

Supreme Conrt or Chief Commissioner nflky 
award costs, ib. 

" Companies' Act " — proceedinffs during 
win<ung up may be taken beK»re Chief 
Commissioner, ib. 

powers of Court in proceedings under 
"Joint Stock Companies' Act" (11 Vic 
No. 19) also vested in Chief Commis- 
sioner, 61. 

attornev or solicitor may be heard before 
Chief Conumssioner, ib. 
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TSSOLyESCY--contimt€d, 

assignees in, may b^^egistered as proprio- 

tors under Real Property Act, 102. 
refusal of assignees in, to accept lease subject 

to mortgage, to operate as a surrender, 

ib, 
moneys paid out of Land Titles Assurance 

Fund on account of insolvent may be 

recovered, 113. 

INSURANCE. See Trttst Properttf Act, 

INTESTACY (DISTRIBUTION OF REAL 
ESTATE ON). See Jfeal Estate of Intestates 
Distribution. 

INTESTATE ESTATES. 

Limitation of suits to recover personal 

estate, 171. 
See Deceased Persons' EstaUSy Real Estate 
oflntestcUes Distribution, 

INTESTATE PROPRIETORS. 
See Real Property Act, 

INVESTMENTS BY TRUSTEES. See Trust 
Property Act, Trustees, 

JOINT PROPiUETORS. See Real Property 
Act. 

JOINT TENANTS. See Partition, 

JOINTURE. See Dowe^\ 

JUDGMENT. See Registration of Deeds. 

LANDS ALIENATION ACTS. See Crown 
Lands Alienation Acts, 

LANDLORD AND. TENANT. 
(4 Ann. c. 16, ss. 9 & 10), 
attornment of tenants, grants and convey- 
ances good without, 8. 

LAWS, IMPERIAL, 
applied to Colony, 62. 

LEASE (32 Hen. VIII. c. 28), 

in right of wives or churches, which good, 

which bad, 62. 
special observations of leases to be made by 

tenant in tail or of the wife's land, U>. 
made by husband and wife of the wife's 

land, ib, 
of farms, parsonages, or vicarages, 63. 
the husbuid's only act of the wife's land 

shall not prejudice her or her heirs, ib, 
leases made by the husband and wife of the 

inheritance of the wife, ib. 
for a year, for giving effect' to release, 146. 
recital of, evidence of its execution, t^. 
See Real Property Act, Trust Property Act, 

LEASES FACILITATION (llVicNo.28). 

deeds made in pursuance of Act, effect of 
certain forms of words in schedule, 63. 

deeds to include all houses, &c., comprised 
in land, ib, 

cost of preparation of deeds, ib. 

deed, though ineffectual under this Act, to be 
valid, ib, 

"lands" to include all tenements or here- 
ditaments, ib, 

word importing singular number to include 
plural, and conversely, 16. 

word importing masculine gender to also 
include femsMs, ib. 



LEASES FACILITATION— co«/t»ii«erf. 

** party " to include body politic, corporate, 

or collegiate, ib. 
schedules to be parts of Act, 64, 65. 
short form of covenants under Act, ib. 

LEVY. 

publication of notice of sale by Sheriff equi- 
valent to, 161. 

LICENSR See Trust Property Act. 

LIMITATION [Of Actions as to Rkal Estate]. 
3 &4 W. IV. c. 47, adopted BY 8 W. IV. No. 3. 
meaning of words in the Act, 74. 
no land or rent to be recovered after twenty 

years from right of action accrued, 75. 
when right of action deemed to have 

accmeo, 76. 
in case of an estate in possession, ib. 
on dispossession, to. 
abatement or death, 77. 
alienation, ib, 
future estates, 78. 

forfeiture or breach of conditicm, 79. 
proviso for forfeiture not taken advantage 

of by remainderman, 79, 80. 
right of action or distress in case of a 

reversioner, SO, 81. 
administrator to claim as from death of 

deceased, 81. 
in case of tenimt-at-will right deemed to 

have accrued at end of one year, ib. 
tenant from year to year has no right but 

from end ox first year or last payment of 

rent, ib, 
when right to accrue, where rent amounting 

to 2({8. yearly wrongfully received under 

a lease, t6. 
mere entry not to be deemed possession, ib. 
no right to be preserved by continual claim, 

ib, 
possession of one co-parcener, kc, not to be 

deemed possession of the others, ib, 
possession of younger brother not to be 

deemed possession of the heir, ib, 
acknowledgment in writing, &c., equivalent 
' to possession or receipt of rent, to. 
where possession not adverse at time of 

passing of Act, right not barred until five 

years afterwards, 82. 
disability of infancy, lunacy, coverture, or 

beyond seas: ten years allowed from 

termination of disability or death, ib. 
no action, &c., to be brought after forty years 

from accruing of right, ib. 
no further time to be allowed for a succes- 
sion of disabilities, ib, 
when right to an estate in possession is 

barrecC right of same person to future 

estates also barred, t6. 
where tenant-in-tail barred, remainderman 

who might have barred shsdl not recover, 83 
possession adverse to tenant-in-tail runs 

against remainderman whom he might 

have barred, t6. 
possession under assurance by tenant-in- 
tail, kc, ib, 
equity suit not allowed after time limited 

at law, ib, 
in cases of express truft, when right deemed 

to have accrued, ib. 
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LIMITATION— con/mtioZ. 

in cases of concealed fraud, time to run from 

discovery of fraud, ib, 
saving jurisdiction of equity on ground of 

acquiescence, t6. 
mortgagors and mortgagees when to be 

barr^. 83, 84. 
extension of time for recovering mortgaged 

land where any part of principal or 

interest has been paid, 168. ^ 
tights of parties out of {xwsession extin- 
guished at end of limitation, 84. 
receipt of rent to be deemed receipt of 

profits, 85. 
abolition of real and mixed actions, ib, 
except for dower, quare impedU, and eject- 
ment, ib. 
saving of certain rights, ib, 
no descent, warranty, &c., to bar right of 

entry, ib. * 

money charged upon land, &c., when to be. 

deemed satisfied, ib, 
extended to claims on personal estate of 

intestates, 171. , 
arrears of dower not to be recovered for more 

than six years, 86. 
no arrears of rent or interest to be recovered 

for more than six years, ib. 
5 Vic. No. 9. 
actions of debt or covenant on specialty, 6. 

or scire facias on recognizance, ib. 

on award or for money levied under ^«ri 
/aciaSf ib. . 
actions limited by special Acts excepted, ib. 
persons under disability or beyond sea 

excepted, ib. 
acknowlddgmente, ib, 

LIVERY OF SEISIN. 

registered copy of deed of feofiment to be 

equivalent to, 146. 
not necessary to give efiect to any feofiment 

executed before 3rd January, 1842, 153. 

MARRIAGTE WITH DECEASED WIFE'S 
SISTER (39 Vic. Na 20), 
declared to have been and to be valid, 25. 

MARRIAGE (19 Vic No. 30). 

by whom to be celebrated, 67. 

declaration, when by registrar, ib. 

banns or licenses, ib. 

essentials for valid marriage, ib. 

proviso for special cases, tb.^ 

witnesses and certificate, ib', 
' provisions not extended to Quakers or 
Jews, ib. 

such marriages valid, ib. 

consent in cases of minority, ib. 

Judges to appoint persons to consent in 
certain cases, ib. 

consent to be indorsed on certificate, tb. 

certain marriages made legal, ib, 

all existing marriages connrmed, ib, 

exceptions, 68. 

proof of marriage, ib. 

schedules, ib. 

entitles husband to be registered as co- 
proprietor under Real Property Act, 103. 

MARRLA.GES, 

validity of certain Colonial, established (23 
& 29 Vic. Cp 64), 231. 



MARRIAGE SETTLEMENTS. Sbtln/anti. 
not aflfected by 39 Vic. No. 25, 69. 

MARRIED WOMEN, 

conveyances, by valid, 144. 

may dispose of reversionary interests in 

personalty, 69. 
deeds how acknowledged by, 69, 144, 163. 
powers given to under 39 Vic No. 26 not to 

interfere with other powers,- 69. 
reversionary interest in personalty, 39 Vic.» 

No. 25, ib, 
powers of as to disposition by deed of future 

or reversionary interests in personalty, 

release of powers, ib. 
but concurrence of husband, and acknow- 
ledgments necessary, ib, 
* how acknowledgments to be taken, t6. 

powers given by this Act not to interfere 

with other powers, \b, 
nor to interfere with marriage settlements, 

&c., (6. 

MISDESCRIPTION. See Rwl Property Act, 
Titles to Land Act. 

MORTGAGEES, POWERS OF. See Trutt 
Property Act, Real Property Act, Trustees. 

MORTGAGES, 

efifect of, prior to actual grant, 15. 
statutory, discharge of (16 Vic No. 19, 

s. 52), 161. 
heir or devisee of real estate not to claim 

payment of, out of personal assets, 25. 
to be pledges at law as well as in Equity, 

168. 
saving of mortgagees' rights and remedies, 

ib. V 

Seei?eai PropeHy, Trustees; Trust Property. 

MORTGAGES (CLANDESTINE). 
4 & 5 W. and Mary, c. 16. 
, judgment debtor, &c, taking up money 
upon mortgage, without notice of judg- 
ment to moHgagee, to lose equi^ of 
redemption, 70. 
person mortgaging twice, without notice of 
fu^ mortgage, loses equity of redemption, 

under-mortffagees may redeem, 71* 
dower saved, ib. 

NOTICE. See Heal Property Act, 

OATHS ABOUTION (9 Vic. No 9). 

Governor and Executive Council empowered 
to substitute declarations for oaths, &c, 

71- 
substitution to be notified in Gazette, ib. 

where substituted, no oath to be admin- 
istered, ib. 

false declaration to be deemed a misde- 
meanor, 72. 

oath of allegiance still requisite, ib. 

oaths in judicial proceedings still to be 
taken, ib. 

extra-judicial oaths abolished, ib. 

wills and deeds, &c., may be verified on 
declaration, ib. 

declaration in cases not specially provided 
for, ib. 

fees pavable, ib, 

form of declaration, ib. 

false declaration a misdemeanor, ib. 



INDEX. 



249 



* OATHS. See JReal Property AcL 

^ OFFICE COPY, dee ReglstroHon of Deedt, 

OFFICIAL ASSIGNER Sales by. 
See Insolvency, 

PARTITION. 

joint tenants and tenants in common — 

compellable to make, 73. 

each shall have aid of the other, tb. 

for lives or years shall make, ib. 
to be prejudicial to none bat parties, ih, 

PERPETUITIES (Thelluson Act). See WiUs, 

PETITION. See Tru^ Property Act 

. POSTHUMOUS CHILDREN (10 & 11 W. IIL 
c 16). 
enabled to take estates as if bom in their 
father's lifetime, 73. 

POWERS OF APPOINTMENT. 
See Illusory Appointments, 

POWERS OF ATTORNEY (17 Vic No. 22). 
conveyances, Ac, under certain powers of 
attorney executed after death or revoca- 
tion but befoi*e notice thereof, valid, 74. 
declaration by attorney of want of notice, 
when to be made, ib. 
See Real Property Act, 

POWER, REVOCATION OF. See C(mpanie$ 
SecUs, Poioers of Attorney^ Real Property Act, 

POWERS. 

See Trust Property Act, 

PRIORITY. " 
See Real PropsHy, Re^fistration of Deeds, 
Titles to Land, 

PRIVY COUNCIL APPEALS. See Charter of 
Justice, 

PROMISEE OF GR^Wr. See Titles to Land. 

PROPRIETOR. Bee Real Property Act, 

PURCHASER. See ib. and Trust Property Act. 

REAL ESTATE. 

jDoade assets for satisfaction of all debts, 16. 

may be sold, &c., in execution like personal 
estate, ib. 

heir or devisee of, not to claim payment of 
mortgage out of personal assets, 25. 

ticktft-of -leave felons incapable of holding, 35. 

aliens may acquire, hold, and dispose of, 7. 

settlement, by infant in contemplation of 
marriaee, 45. 

not to be Dound by judgment, unless execu- 
tion lodged with Sheriff, 145. 

actions by and against executors for injuries 
to, 4. 

See Dower, Inheritance, Limitations, Regis- 
tration of Deeds, Wills, 

REAL ESTATE OF INTESTATES DISTRI- 
BUTION (26 Vic No. 20). 

land of owner dying intestate, not to pass to 

heir-at-law but to personal representatives 

in like manner as chattel real property, 86. 

. lands in trust or under mortgage, to be sub- 

' iect to same trusts and equiues as if they 

nad descended to heir, ib, 

lands to be included in inventory and 
disposable as personal assets, ib. 



REAL ESTATE OF INTESTATES DISTRI- 
BUTION— con/mM«i. 

husband on death of wife intestate, not given 
any greater interest in her real estate 
than tenancy for life by the curtesy, ib, 

widow of .intestate, not eiven any greater 
interest in her husband^ real estate than 
her rights as dowress, ib. 

Court may order that rights of curtesy and 
dower be secured out of produce 01 sale 
of real estate, ib. 

Jud|^e, on application, may make order 
directing course of proceeding as to ad- 
ministration of the property, w. 

Judffe may order partition of the land by 
arbitrators where he thinks it would be 
advantaffeoua to parties "interested, 87. 

partition of land, how efiected, ib. 

rules for guidance of administrators may 
be made by Supreme Court, ib. 

partial intestacy^, provisions of Act to apply 
to executors m cases of, ib. 

Curator of Intestate Estates, provisions of 
Act applicable to, ib. 

administrator or executor not required 
against his consent to continue as trustee 
during an enforced suspension of saJe, ib. 

REAL PROPERTY ACT. 

Abstract of Title. 

applicant to furnish if required, 90. 

persons lodging caveat tb furnish, if re- 
quired, 92. 

to be returned, on withdrawal of applica- 
tion, 98. 

Acknowledgment. 

of married woman signing any instrument, 
how to be t£tken, 106. 

Action. 

may be brought by beneficiary, in name of 
. trustee, '110. 

for damages by party deprived of la^d, 111. 
purchasers and mortgagees protected from, 

112. 
may lie against Registrar General in certain 

cases as nominal defendant, ib. 
notice of, to be served on Registrar General, 

and limitation of to six years from date of . 

deprivation, ib. 

Acts. 

repeal of, 88. 

26 Vic No: 9, and 36 Vic. Nd. 7, to be 
construed together, 140. 

Administration. 

Letters of, production of and entry of date 
of, 103. 

Administrator. 

on decease of proprietor, may be registered 
proprietor by tnuismi8sion,^03. 

Annuity. 

implied covenant in every transfer of land 

subject to encumbrance, that transferree 

pay, 96. " 

land intended to be charged with, mode of 

proceeding, 97. 
procedure in case of default of payment of, 98. 
upon default of payment of, encumbrancee 

may seU land, ib. 



250 



INDEX. 



REAL PROPERTY ACT-<onHnu€d, 

or may bring action of ejectment, foreclose, 

or enter and take possesBion, or distrain, 

16. 
satisfaction of, to be entered in Register 

Book, 99. 
Appeal. 

rights of, same as in ordinary actions, 114. 
Applicant, 

to surrender instruments of title, and furnish 

abstract if re(][uired, 90, 91. 
' to state all particulars concerning land, and 

to make declaration as to truth of state- 
ment, 91. 
to state if land be occupied or not, and 

whether occupancy be adverse or not. 
may require Ri!egistrar General to cause 

personal service of notice, ib, 
when original grantee, issue of certificate 
• of title to, or to his nominee, ib, 
procedure when not ori^;inal grantee, ib. 
failure of service of notice, to be notified to, 

92. 
receipt of caveat to be notified to, ib. 
may withdraw application- prior to issue 

of certificate, 93. 
how certificate to issue in case of previous 

death of, ib. 
to make oath as to value of land, 98, 94. 
heir-at-law, devisee, &c., may apply to be 

registered as proprietor, 103. 

Application. 

by whom to be made, 90. 

how to be dealt with, 91. 

notice of, to be published, 92. 

may be rejected, when evidence of title 
imperfect, ib. • 

may he withdrawn prior' to issue of certifi- 
cate, 93. ^ 

by assignees in insolvency to be registered 
as proprietors, 102. 

by executor, administrator, or Curator of 
Intestate Estates, 1,03. 

by heir-at-law or devisee, ib. 

notice of, to be published, ib. 

to be referred to Examiners and Commis- 
sioners, t6. 

Commissioners may reject, or direct publi- 
cation of notices, &c., ib. 

by person entitled in reversion or remainder, 
105, 

must be endorsed and correctness certified 
to, 108. 

for foreclosure by mortgagee on default, 110. 

for foreclosure, how m^le efiective. 111. 

Appointment. 

of Examiners, officers, and clerks, 89. 
of Land Titles Commissioners, ib. 

A$8ign or sublet. 

abbreviated form for expressing covenant 
not to, 100. 

A$signee8 in Insolvency, 

may be registered proprietors, on trans- 

'mission through Insolvency, and deal with 

land, 102. 
entry of appointment of, in Register Book, 

constitute them registered proprietors, ib. 
entry of refusal by, to accept lease, shall 

operate as a foreclosure, ib. 



REAL PROPERTY ACT— continue(f. 

Assurance Fund. 

to be created for assurance of title, 93. 
funds paid on account of, to be paid to 

Colonial Treasurer, 94. 
liable only for actual loss by registered prcM 

prietor, as principal defendant, in certain 

cases, ill. 
damages, &o., to be paid out of, 112. 
deficiency of, to be supplied temporarily 

from Consolidated Revenue, ib, 
moneys paid out of, may be recovered in 

certain cases, 113. 
only liable in certain cases, ib. 

Attestation, 

of instruments, 106. 

Attorney General. 

to prosecute under Act, and recover penal- 
ties or sums of money, 114. 

Auctioneer, 

when to certi^ that land mortgaged had 
been put up for sale^ 1 10. 
Bankruptcy, See Insolvency. 

Cancellation. 

of instruments of title, on issue of certi- 
ficate, 93. 
of certificate or grant, on transfer of land, 96. , 
not to be effected when transfer is by 

endorsement, 140. 
of registration abstract, 102. 
of certificate or other instrument issued in 

error, &c., 113. 
of certificate or other instrument or enti% 

by order of Supreme Court, 114. 
Caveat. 

Registrar Greneral may enter on behalf of 

persons under disability, or on behalf of 

the Crown, 90. 
to be received within limited time, 92. 
if not lodged, land to be brought under 

Act, ib. 
parties interested, or their attorney, may 

enter, 92, 103, 104. 
to particularize estate, lien, or interest, 92. 
person lodging, shall, if required, deliver 

abstract of title, ib. 
if received within time limited, proceedings 

stayed, ib. 
to lapse unless proceedings taken within 

three months, and notice thereof served 

on Regintrar General, or unless injunction 

obtained^ 93. 
Commissioners may direct entry of, by 

Registrar General, in certain cases, 103. 
may be lodged by a settlor of land or 

beneficiary, 103, 104. 
to state name and address of person lodging, 

and description sufficient to identify land, 

104. 
to be signed by caveator or his attorney or 

agent, ib. 
may be withdrawn by caveator, ib, 
notice sufficient if served at address given, ib. 
notice of, to be given to applicant, to. 
applicant may summon caveator to show 

cause, ib, 
when to lapse, ib. 
while in force x^o entry affecting lands in 

register, ib^ 
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REAL PROPERTY ACT-HWi^wied. 

compensation for lodging without reasonable 

cause, ib. 
unless lodged remainderman or reversioner 

may be registered, 105. 
persons having notice of application omitting 

or neglectii^ to lodge, barred, 112. 

Caveator, See Caveat 

Cert\ficate of Death, 

to be deposited on transmission applica« 
tions, 103. 

Certificaie of Title. 

included in term "instrument/* 88. 

issue of, to original grantee, where no trans- 

actioas reg^tered, 91. 
issue of, in other cases, ib and 92. 
on what conditions to issue, ib, 
how to issue in jcase of applicant's previous 

decease, 93. 
duplicate of, to be bound in "Register 

Book," 94. 
to be in duplicate, inform of Schedule, ib, 
if applicant under disability, such to be 

stated, t6. 
to be conclusive evidence of title in all Courts 

of Law or Equity, ib, 
not impeached or defeasible for want of 

notice, &c., ib, 
deemed to be registered, when entered in 

"Renter Book," t6. 
memorial of any instrument to be recorded 

on, and to be deemed conclusive evidence 

of registration, 95. 
not effect^ial untU entry in "Register Book," 

ib, 
of registered proprietor paramount, except 

in case of fraud, t&. 
memorandum of toinsfer shall refer to, for 

description of land, 96^ 
on transfer of land, to be ffiven up for whole 

or partial cancellation, t^. 
ezdept where transfer is by endorsement, 

140. 
to be issued to purchaser on cancellation, 

ib,, and see 140. 
of untransferred portion may issue to pro- 
prietor or translerree, 96. 
pupehaser of mortgaged or encumbered 
' estate entitled to receive, 98. 
satisfaction of annuity to be endorsed on, 99. 
on transfer of land under registration ab- 
stract, to be delivered up, 102. 
marriage of female proprietor, with par- 
ticulars, to be entered on, 103. 
who may apply for, on death of registered 

proprietor, to, 
joint proprietors and tenants in common to 

receive distinct certificates, 105. 
production of, may be dispensed with in 

certain cases, ib. 
upon surrender of existing certificates, 

single certificate may be issued, or vice 

verstf, 106, 107. 
provision in case of loss of, 107. 
production of, bar in any action, &c., against 

any registered proprietor or lessee, 111. 
when issued in error, may be cancelled, 113. 
fresh certificate may issue in certain cases, 

t5. 



REAL PROPERTY ACT^-eontinued. 

Court may order delivery of instrument 

issued in error, t6. 
Court may order cancellation of, on recovery 

of land, &C., 114. 

Commissioners of Lands Titles, 

appointment, fees, and quorum, 89. 

not to practice as hamster, attorney, or 
solicitor, ib. 

duties with re^o^i to applications, 91, 92. 

error or omission made by, not to afiect 
title, 94. 

application of any person claindng by trans- 
mission to be referred to, 103. 

may direct entry of caveat- in certain cases, 
ib, 

may consent to diroense with duplicates in 
certain cases, 105. 

Committee, See Guardian, 

Compensation 

to party deprived of land by fraud or error, 
111, 112. 
Consular Officer, 

interpretation of term, 88. 
Conveyance, 

included in term " instrument," ib, 
Cmviction, 

for felony or misdemeanor not to affect civil 
remedy, 114. 
' Copies. 

of instruments declaring trusts, may be 

deposited but not registered, 101. 
certified by Registrar General, to be re- 
• ceived in evidence, 108. 
Corporation, 

may substitute conmion seal for signature, 
106. 
Costs. 

in certain cases, by whom to be borne, 108, 
111, 112. 
Covenant, 

general, to be implied in instruments, 95. 
implied in transfers of mortgaged or encum- 
bered land, 96. 
implied in memorandum of lease against 

lessee, 97. 
procedure in case of non-observance of, by 

mortgagor, 98. 
implied in memorandum of mortg^e against 

mortgagor, 99. 
abbreviated form of words for expressing, in 

leases or mortga^, 99, 100. 
implied, when to bind parties severally and 

not jointlv, 105. 
implied, to have same force and effect as if 

set out at length, ib, 
implied, may be modified or negatived by 
express declaration, ib. 
Crown Lands (and see Grant), 

subject to provisions of Act, when alienated 
in fee, 90. 
CuHivaie. 

what implied in covenant to, 100. 

Curator of Intestate Estates, 

on detkth of, proprietor intestate may be 

registered as proprietor, 103. 
procedure on oraer, authorizing him to take 

chaige of estate of a deceased proprietor, 

106. 
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HEAL PROPERTY ACT^contmued, 
Damagei 

may be recovered against person certifying 
incorrect instrument, 108. 

may be recovered out of Assurance Fund by 
party deprived of land, 111, 112. 

bond fide purchaser or mortgagee protected 
from action for, 112. 

action for, in certain cases, against Registrar 
General as nominal defendant, ib. 
Dealings 

may be registered prior to issue of Crown 
Grant, 107. 
Decease of AmAieant. 

how certincate to issue in case of, 93. 
Decease of Crovm Orantet 

before issue of grant, 140 
Decease of Propriety. 

transmission of mortgage or lease, on, 103. 

who may be registered on, ib. 

See Transmission, 
Declaration. 

in case of lost grant or certificate, 107. 

fabe, to be deemed perjury, J 14. 
Deputy Registrar Oenercu. 

appointment of, duties and oath of office, 89. 

Devisee 

may apply to be registered as proprietor 
of frediold estate, 103. 
Diagram 

of land alienated from the Crown, to be 
on Crown Grant, 90. 
Disability. 

Registrar General may enter caveat for 

persons under, ib. 
if certificate issued to person under, such 
to be entered in Register Book, 94. 
Distress 

by mortgagee or encumbrancee, 98. 

Duplicate 

of instrument declaring trusts, may be de- 
posited with Registrar General, 101. 

of grants or certificates, when may be dis- 
pensed with, 105. 

of plans and diagrams, to be furnished if 
required, 140. 

of memorandum of transfer, not required, ib. 
Easements. 

included in the term " land," 88. 

effect of omission or misdescription of in 
certificate!, 95. 

intended to be created or transferred, 96. 

memorial of instrument creating, to be reg- 
istered, t6. 
Ejectment. 

mortgagee or encumbrancee may bring 
action of, 98. 

by or against person claiming beneficial 
interest in land, 110. 

when to lie against registered proprietor. 111. 

in action of, when certificate to be a bar, ib. 

of defendant — Value of improvements to be 
assessed, ib. 

plaintiff in, to pay for improvements, or be 
restricted to damages, to. 
Encttmhrance. • 

interpretation of term, 88. 

notice of in Register and certificate, 95 

memorandum of, not to operate as a trans- 
fer, 98. 

discharge of, 99. 

See Tiansfer. 



REAL PROPERTY ACT— continued. 

Encumbrancee. 

definition of, 88. 

not bound by any lease, unlets with his 
consent, 97. 

Erocedure, on default of encumbrancer, 98. 
is power to sell, on default of encumbrancer, 

ib. . ■ 

on default, may enter and take possession, 

distrain, eject^ or foreclose, ib. 
to give notice to tenant to pay rent, ib. 
receipt of, to be absolute discharge for rents 

and profits, ib. 
his remedy of encumbrancer against, not 

prejudiced, 98, 99. 
of leasehold entering into possession, liable 

to lessor, 99. 
Encumbrancer. 

interpretation of term, 88. 

to execute memorandum of encumbrance, 

97. 

to give notice of sale in writing to encum- 
brancee, on default, 98. 

his remedy against encumbrancee not 
prejudiced, ib. 
Endorsement. 

lease may be surrendered by, with concur- 
rence of lessor, 97. 

of transfer, sufficient without issue of a 
fresh certificate of title, 140. 

when certificate cannot contain, fresh certi- 
ficate to issue, U>. 
Entry. 

power of by mortgagee or encumbrancee, 98; 

by lessor, 97. 

See Mortgagee. 
Equity of Redemption. 

mortgagor barred from, after order for fore- 
closure, 111. 
Eijuity Court. 

may give effect to trusts, 96. 
Errors. 

may be corrected by Registrar General, 90i 

title not to be impeached or defeasible on 
account of, 94. 

purchasers and mortgagees protected in case 
of title obtained through, 112. 

of Registrar General— Action against him 
as nominal defendant, ib. 

instruments issued in error — Procedure to 
have cancelled or corrected, 113. 
E$t<Ue 

of registered proprietor paramount, 95. 

notification of on certificate, ib. 

transfer of, by registered proprietor to him- 
self jointly with others, without limita- 
tion of uses or re-assignment, 104 

See Applicati n. Applicant^ Transmission, 
and other Titles. 

Examiners of Titles. 
appointment of, 89. 
to advise and assist in administration of 

Act, ib. 
not to i)ractise as barrister, attorney, or 

solicitor, ib. 
to examine and report upon applications, 
91, 103, 105. 
Execution of instruments. 
• before whom to be proved, 106. 
mode of proving, ib. 
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ExemUor or administraior, 

deemed to be incladed in tenn proprietor, 

&c., 88. 
of deceased proprietor, may be registered 
as proprietor, 103. 
Fees, 

to be received by Registrar General (Sche- 
dule P), 94 
Commissioners to be remunerated by, 89. 
for inspection of Register Book, 108. 
Registrar General may ^ecoyer, ib. 
Registrar General to keep accotmt and pay 

into Treasuiy, ib, 
increased, for long certificates or diagrams, 
140. 
Felony, 

conviction for, not to affect civil remedy, 1 14. 
wbat offences deemed to be, ib. 
punishment of, ib. 
Fence, 

what implied in covenant to, 100. 
Foreclosure, See Mortffoge, 

Forms. 

validity not affected by variation, not being 

in matter of substance, 89. 
of instruments to accord with provisions of 

Act, 96. 
of tnmsfer, may in certain cases be modi- 

fied, 104. 
Registrar General may alter (with Gover- 
nor's approval), 106. 
to be stamped with R^strar General's Seal, 

ib. 
to be supplied free or at fixed moderate 

price, tb, 
R^strar General may license person to print 

and sell, ib. 
Schedule of, &c., 115-139. 
Fraud. 

estate of registered proprietor paramount, 

except in case of, S^. 
purchase from rc^gistered proprietor not 

affected, except in case of, 110. 
compensation to party deprived of land by, 

111. 
purchasers and mortgagors protected in case 

of fraud by previous proprietor, 112. 
instrument obtained or retained by, to be 

be delivered up, 113. 
Gardens 

to be included in term "land," 88. 
Grant 

to mean any Crown Grant of land, ib, 

to be ii) duplicate and contain diagram of 

land, 90. 
may be brought under Act b^ original holder, 

when no transactions registei^, 91. 
to be deemed registered when marked as 

embodied in Register Book, 94. 
when presented for registration, need not 

be attested, 95. 
to be cancelled on transfer of land, 96 ; and 

see 140. 
provision in case of loss of, 107. ^ 
registration of dealidgs in land prior tp issue 

of, ib, 
to devol^^ in case of grantee's previous 

decease to person who would be entitled 

if living, 140. 
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Guardian or Committee 

of infant or lunatic, &c., may apply to bring 
land under Act, 90. 
Heir'Ot'law. 

r^nstration of, as proprietor, 103. 

[Note. — Inoperative since 26 Vic. No. 20.] 

Hereditaments 

included in term ** land," 88. 
Implied Covenants, See Covenants, 
Improvements, 

defendant in ejectment entitled to compen- 
sation for, 111. 
Incorporeal 

rights and easements to be registered, 96. 
Ind^easible Title 

assured to registered proprietor, except in 
case of fraud, &c, 95. 
Indemnity 

by transferree to transferror of land subject 
to mortgage or encumbrance, 96. 
Ir{fant, 

jMirent or jguardian of, may apply to bring 
land under Act, 90. 
Ir^unction 

against bringing land under Act, shall stay 
caveat from lapsing, 93. 
Insolvency, 

assignees in, may be registered as proprie- 
tors, 102. 

refusal of assignees to accept lease subject 
to mortgage, to operate as 'a surrender, ib, 

moneys paid out of assurance fund on account 
of insolvent, may be recovered, 113. 
Inspection 

of documents may be required prior to 
bringing land under Act, 89. 

of land by mortgagee, covenant implied in 
memo, of mortgage, 99 

of Register Book, on payment of fees, 108. 
Instrtiments, 

meaning of the term "instrument," 88. 

of title — to be surrendered by applicant, 91. 

to be returned on withdrawal of applica- 
tion, 93. 

to be cancelled upon issue of certificate of 
title, ib. « 

relating to other property to 1)e returned, ib, 

to be deemed registered when entered in 
Renter Book, 94. 

to be in duplicate and attested, 95. 

to have priority according to date of regis- 
tration, ib, 

when registered, to have effect of a deed, ift." 

eovenants implied in, when they create or 
transfer an estate, ib, 

certificate of enlay to be endorsed on, t6. 

not effectual until entry in Register Book, ib, 

preference in registration of, where two or 
more presented at same time, ib, 

not 'to be re^;istered unless in accordance 
with provisions of Act, 96. 

covenant implied in, where estate or interest 
transferred, ib. 

trusts may be declared by, and instrument 
declaring may be deposited but not regis- 
tered, 101. 

forms of, may be altered, subject to Gover- 
nor's approval, 105. 

how attested and before whom proved, 106. 
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mode of proving execution of, ib. 

executed by married women, not to be regis- 
tered until acknowledged, ib. 

certified copies to be evidence, 108. 

remedv where issued in error or wrongfully 
retamed, 113. 

covenant to, what to imply, 99, 
Interest. 

implied covenant in every mortgage, that 
transferree pay, 96. 

InterpreUUion clause, 86. 

Intes^Lte proprietors. 

mmsmission of estate of, lOSi 

Joint proprietors. 

how suvivorship among, may be barred, ex- 
cept on Judge's Order, 101. « 
proprietor .may vest estate in himself and 

otl^^ti as, 103. 
persons registered as, to be joint tenants, 105. 
m such cases to receive each a s^arate 

certificate, ib. 
registration of survivor of, ib. 
Judge, See Supreme Court. 
Jurisdiction, 

as to offences or penalties, same as in ordinaiy 

cases, 114. 
Land. 

interpretation of term, 88. 

when alienated in fe# from the Crown, to 

come under Act, 90. 
alienated prior to this Act, how brought 

under its operation, ib. 
value of, how estimated for purposes of 

assurance fund, 94. 
certificate of unsold portion of, to be given 

to proprietor, 96 
under Act, how leased, ib. 
how mortgaged or encumbered, 97. 
dealings with, prohibited while ccweat in 

force, 104. 
dealings with, m^ be registered prior to 

issue of Crown Grant, 107. 

Lands Titles Commissioners. See Commissioners 

of Land Titles. 
Lease. 

reversion expectant on, not to be extin- 
guished on bringing land undw Act, 94. 

transfer of, to transfer lessor's powers, lia- 
bilities, &c, 96. 

transfer of, transfers right to sue* ib. 

of land under Act, how executed, ib. 

of mortgaged or encumbered luid, to be 
consented to by mortgagee or encum- 
brancee, ib. 

how surrendered, and effect of surrender, 97. 

covenants to be implied in, against lessee, ib, 

powers implied in lessor, in memorandum 
of, ib. 

to be cancelled, on lawful re-entry and 
possession by lessor, ib. 

transmission of, on death of proprietor, 103. 
Leasehold. 

persons claiming for life or lives, or for not 
less than twenty-five years, may apply to 
bring land under Act, 90. 

re^tration, where certificate of leasehold 
issued, 94. 
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for life, — ^purchaser from mortgagee not ea<' 

titled to certificate of title, {§. 
mortgagee of, entering into possession, liable 
to lessor, 99. 
Lessee. 

application by, 90. See Lease, Covenants. 
Lessoi'. 

when to join in application by lessee, 90. 
See also Lease, 
Lien 

notification of, 95. 
Li/e estate. 

persons claiming, in -possession, may apply 

to bring land under Act, 90. 
the like on transmission, 103. 
Lunatic. 

meaning of the ttfm, 88. 
committee or guardian of, may i^ply to 
bring land under Act, 90. 
Map, 

included in term instrument, 88. 

or diagram of land, to be on Crown Grant, 

90. 
to be dei)osited on subdivision of land for 

township, 107. 
qi land to be oealt with, may be required, 
on-a certain scale, ib. 
Married Woman. See Acknowledgment, Wife, 
Marriage 

of female proprietor, to be certified and 
entered in register, &c, 103. 
Memorial^ 

on entry of, in Register Book, instrument 

to be deemed registered, 94 
particulars to be stated in, 95. 
to be recorded on duplicate grant or other 
instrument except in certain cases, ib. 
Messuage 

included in the term "land," 88. 
Mines and Minerals 

included in the term *'land," ib. 
Minor, 

parent or guardian of, may apply to bring 

land under Act, 90. . 
age of, to be noted on certificate of title, 94. 
Misd^neanor. 

certain fraudulent acts to be deemed, 114.^ 
conviction of, not to affect civil remedy, ib. 
Misdescription 

of right-of-way or other easement, in certi- 
ficate, effect of, 95. 
assurance fund not liable in cases of, 113. 
Mortgage. 

meaning of the term, 88. 

lands under, may not be brought under Act 

except upon conditions, 90, 91. 
transferree of land subject to, will indemnify 

transferror, 96. 
on transfer of, rights, powers, liabilities, 
of transferror, &c., imiss to transferree, tb, 
transfer of, transfers right to sue, ib, 
lease of land under, not binding against 

mortga^;ee without his consent, %b, 
lease subject to, not to be surrendered 

without, mortgikgee's consent, 97. 
of lands under this Act, how executed, ib, 
not to operate as a transfer, 98. 
procedure in case of default of payments or 
non-observance of covenants under, ib. 
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power of mortgagee to sell land under, tb. 
purchaser on s^e freed from liability ou 

account of purchase money, ilt. 
upon default m payment secured by, mort- 
gagee may enter, distrain, eject, or 

foreclose, to. 
discharge of, 99. 
money in redemption of, may be paid to 

treasurer, in mortgagee's absence from 

Colony, ib, 
covenants to be implied in memorandum 

of, ib, 
transmission of, on death of proprietor, 103. 
Afortgagee. 

meaning of the term, 88. 

not to brinff land under Act except in 

exercise ofpower of sale, 90. 
not bound by any lease unless with his 

consent, 96. 
procedure in case of default by mortgagor, 

98. 
power to sell, and how to apply proceeds, ib, 
effect how ^ven to sale, ib, 
powers of, m default of payments, ib, 
to receire rents, &c. , ib, 
receipts by, when absolute discharges, 
endorsement by, on memorandum dia- 

charging mortgage, 99. 
covenant of entry upon land implied in 

memorandum, ib. 
of an insolvent's leasehold interest may be 

ei^tered as transferree of lease, 102. 
not making such application, to operate as a 

surrender of such lease, ib. 
on default in payments may apply for order 

for foreclosure, 1 10. 
may bring action against mortgagor in 

default, 111. 
bond fide, protected from action, 120. 
Mortgagor. 

mexming of the term, 88. 

may, with mortgagee's consent, apply to 

bring land under Act, 90. 
estate or interest of, to vest in purchaser, 

on sale by mortgagee, 98. 
remedy against mortga^ree for wrongful 

entiy not prejudiced, io, 
Nommal d^<mdant, 

actions against Registrar General as, in 

certain oases, 112. 
Notice, 

of application, to be published, 92. 

after expiration of, land to be brought under 

Act, ib. 
procedure on failure of service of, ib. 
to Registrar General of proceedings under 

caveat, 93. 
to Re^^rar General of withdrawal of appli* 

cation, ib. 
by mqrtga^ to tenant, to suspend moift* 

gagor's right a6 landlord, 98. 
of trusts, not to be entered in register, 101. 
of order of Court to deal with Umd by less 

than full namber of registered proprietors, 

ib. 
of loss of crant or certificate of title, to be 

pubhshed, 107. 
of trust, &o., not to affect purchaser from 

registered proprietor, 110. 
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of application for foreclosure, to be given to 

mortgagor, t6. 
of sale of mortgaged land, to be published, 

before granting foreclosure order. 111. 
of action, to be given to Registrar General, 

112. 

Notice of application. See Applicaiion, 
Notice of caveat. See Caveat, 
Notification 

of encumbrances, liens, estates, and inter- 
ests on the Register Book f oUum. 
Oath. 

Registrar General may administer, or take 

statutory declaration in lieu of, 90. 
or afSrmation of applicant declaring value of 

land, 93, 94. 
application of heir-at-law, &c., to be verified 

by, 103. 
execution of instruments to be proved by, 

106. 
examination on, of party brought before 

Court or Judge, 113. 
making false, deemed perjury, 114, 
Occupant. 

name and description of, where land occu- 
pied, to be stated in application, 91. 
mortgagee may distrain for rent due by, 98. 
Occupancy. 

if adverse, to be stated in application, 91. 
Offences, 

what are deemed to be, punishment, and 
jurisdiction, 114. 
Offensive trades. 

what implied by covenant not to cany 
on, 100. 

Paint and paper, 

what implied by covenant to, ib. 
Passages 

included in term ** land," 88. 
Paths 

included in term "land," ib. 
Penalty. 

for not attending before Registrar General 
on bein^ summoned, 89. 

for certif ymg incorrect instruments, 108. 

for misdemeanors under Act, 114. 

may be recovered by and in name of 
Attorney General, 16. 

Perjury, 

false oath or declaration to be deemed, ib, 
punishment of, ib. 

Plan, 

included in term ** instrument," 88. 

to be deposited in duplicate, if requured, 140. 

Plantaiions 

included in term " land," 88. 

Power qf Attorney, 

registered proprietor may execute (in form, 

Schedule I), 101. 
to be filed with Registrar General, who shall 

enter particulars in register, ib, 
how revoked (Form, Schedule L), 102. 

Privileges, 

included in the term " land," 88. 
Priority, 

instruments entitled to, according to date 
of registration, 95. 
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Probate 

of will, when to be produced for entry in 

Rejiwter Book, 103. ' 

deposit of, on transmission applications, 103. 
Proprietor. 

meaning of the term, 88. 

instruments relating to other property to be 

returned to, 03. 
registered, definition of, 94 
registered estate of, paramount except in 

certain cases, 95. 
to receive a certificate of title for balance of • 

unsold land, 96. 
marriage of female, to be certified to 

Registrar General, 103. 
on decease of, who may apply to be regis- 
tered, {&. 
may vest estate jointly in himself and 

others, 104. 
may transfer to wife or husband, ib, 
may summon Registrar General to show 

cause, if dissatisfied, 108. 
registered may bring suit for specific perfor- 
mance, 110. 
protected against action in certain cases. 111. 
ejected, entitled to value of improvement, 
ib. 
Proprietors, joint. See Joint Proprietors. 
Publican. 

what implied in covenant to carry on 
business of, &c., 100*. 
Purchase money. 

under a sale by mortgagee or encumbrancee, 
how to be applied, 98. 
Purchaser 

under a sale by mortgagee or encumbrancee, 

protected) 98. 
of freehold estate, to receive certificate of 

title, ib. 
from registered proprietor, not to be affected 

by notice of trust, &o., 110. 
bond fide, protected from action, 112. 
Quarries. 

included in term land, 88. 
Receipts 

for rents and profits by mortgagee, &c, 
when absolute discharges, 98. 
Rc'tntry. 

power of, implied in lessor, 97. 
particulars of, to be noted in register, ib. 
Register Book. 

to be kept by Re^trar General, 94. 
searches in, penmtted, on jMiyment of fee, 

108. 
Registered Proprietor. {See Proprietor.) 

Registrar General, 

department of, under the Act, 89. 

to D6 es officio one of the Lands Titles Com- 
missioners, ib. 

seal of office, ib. 

powers of, 89, 90. 

may be required by applicant to cause per- 
sonal service of application, 90, 91. 

not to register any instrument unless in 
accordance with provisions of Act, 95. 

to give certified copies of any instrument 
on payment of fees, 108. 

copies under hand and seal of, to be evi- 
dence, ib. 
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may be summoned to Supreme Court to 

show cause, ib, 
may state case for opinon of Supreme Court 

regarding his duties, 109. 
where to be made co-defendant, 111. 
to be nominal defendant in certain actions, 

112. 
when actions lie against, as nominal defend- 
ant, ib. 
to be served with one month's notice of 

action, ib. 
limitation of actions against, i6, 
not liable for acts done or omitted bond fide 

under Act, 113. 
Registration 

completed when instrument entered in 

Register Book. 
Registration Abstract. 

for dealings out of the Colony, 101. 

mode of procedure under, 102. 

dealings thereon how effected and recorded, 

ib. 
procedure when lost or obliterated, ib. 
Regulations. 

to be made by Judges, as to proceedings in 

Supreme Court under Act, 114. 
Remainder. 

estate in, may be created without limiting a 

use, 104. 

Remainderman 

may be registered as such, 105. 
when to join in application, 90. 
Repair. 

covenant implied in lease, to keep in good 
and tenantoble, 97. 
Reversioners 

may be restored as such, 105. 
. when to join in application, 90. 

Reversion, 

expectant on any lease, not to be extin- 
guished by bringing under Act, 94. 

Sale, 

by mortgagee or encumbrancee, 98. 

under writ or under order of Supreme or 

District Court, 105. 
by Sheriff, Registrar, or Bailiff. 
See Tranter. 

Schedule. 

of instruments deposited, tm be furnished by 
applicant, 90, 91.- 

A. Application to brinff land under Act, 90. 

B. Caveat forbidding lands to be brought 

under Act, 92. 

C. Certificate of title, 94 . 

D. Memorandum of transfer, 96. 

E. Transfer to be endorsed on original in- 

strument, ib. 

F. Memorandum of lease, ib. 

G. Memorandum of mortgage, 97. 

H. Memorandum of encumbrance for seen- 
* ring a sum of money, ib. 

I. Power of attorney, 101. 
K. Registration abstract, ib. 
L. Revocation of power of attorney, 102. 
M. Caveat forbidding registration of dealing 

with estate or interest, 104 
N. Certificate to attestation of instrument, 
106. 
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0. Certificate of execution. of instrament, 

46. 
P. of fees, 108. 

[Note. — For the forma prescribed by ^la Act, 
see pp. 115-119, ana for those now in use, 
see pp. 120-140.] 

Seal 

of corporation, may be substitated for sig- 
nature, 106. 

of Registrar €reneral — 
description of, 89. 

instrument bearing, to be received in 
evidence, ib. 

Searches ' 

in Register Book, may be made, on payment 
of fee, 108. 

Settlor 

of land, may lodge caveat, 108. See Caveat. 

Sheriff, 

transfer by, 105. 

Shop. 

what implied in covenant not to use premises 
as, 100. 

Specific performance, 

registered proprietor when entitled to decree 
for, 110. 

Subdivided land. See Map. 

Summons to show cause. See Supreme Court. 

Supretne Court. 

may order publication of notice of applica- 
tion, 92. 

may restrain Registrar General from bring- 
ing land under Act, 93. 

may order production of instrument relating 
to unsola land, ib. 

may sanction dealinffs with land by less 
tnan the registered number of joint pro- 
prietors, 101. 

to direct notice to be published before 
sanctioning, ib. 

may summon caveator to show cause and 
make ord^ r as to caveat, 104. . 

may make order as to registration of re- 
mainderman or reversioner, 105. 

may summon Registrar Oenend to show 
cause, if proprietor dissatisfied, and make 
order in the premises, 108. 

Registrar General may state case for opinion 
of, r^rding his duties, 109. 

order of, vesting trust estate, to be carried 
out, 109. 

to certify to judgment, damages, and costs, 
in action against Registrar General, 112. 

may issue warrant for wrongful holder of 
certificate not appearing on summons, 113. 

may order delivery of instrument to Regis- 

. trar General, ib. 

may direct cancellation of certificate or 
entry in certain cases, 114. 

rules of and ri^ht of appeal to, same as in 
ordinary actions, ib. 

may make rules and orders as to proceed- 
ings under Act, t6. 

Surrender of Lease, 

by endorsement by lessee with lessor's con- 
currence, 97. 
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Surveyor 

to certify to accuracy of map deposited, 107. 

under Act, must be specially licensed, ib. 

certificate of, on subcQvision of land, ib. 
Survivor j 

of joint proprietors, registration of, 105. 
Survworskip 

among trustees, how barred, 101. 
Te:nwni. 

wh^i liable for rent to mortgagee, and to 
distress therefor, 98. 

tenant by curtesy may apply to be regis- 
tered, 103. 
Tenamis in common, *• 

application by, 90. 

to receive eadi a distinct certificate of title» 
105. 
Tenement. 

included in the term " land,'' 88. 
THmber. 

included ih the term ''land," 88. 

Title. See Certificate, AppUeation, Instrument 
indefeasible, when land brought under Act, 
' 95. 
Tranter. 

meaninff of the term, 88. 

to be deemed registered when memorial 

entered in Register Book, 94. 
covenant to be implied in, 95. 
how execute (Forms D. or E. of Schedule), 

96. 
of freehold estate of whole or part of land, 

procedure on, ib. 
fresh certificate to issue to purchaser on, ib, 
of mortgaged land, covenant by transferree 

to indemnify transferror implied in, 96. 
of mortgage, encumbrance, or lease, conveys 

I>ower8, liabilities, kc, to transferree, and 

right to sue thereunder, ib. 
memorandlom of, from lessor to lessee, ib. 
mortgage or encumbrance not to operate 

as a, 98. 
to joint proprietors, howsurvivorship haired, 

101. 
how executed under registration abstract, 

101, 102. 
from, husband to wife, or wife to husband, 

104. 
by proprietor to bimself jointiy with others, 

without limiting use, kc., io. 
by Sheriff Registrar, or Bailiff whennot valid 

against a purchaser or mortgagee, 106. 
memorandum of, need not be in duplicate, 

140. 
to be endorsed on certificate, without issue 

of fresh certificate, ib. 
when certificate cannot contain endorsement 

of, fresh certificate to issue, 140. 
Transmission. 

meanin^r of the term, 88. 

on bankruptoy or iosolvency, to assignees, 

102. 
of lease subject to mortgage^ assignee's 

refusal to accept, ib. 
to husband as co-proprietor, 103. 
of mortgage or lease, on death of proprietor, 

ib. 
of estates of freehold, on application of heir- 
at-law, devisee, tenant by curtesy, ke., ib* 
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Treasurer, Colonial, 

mortgage money may be paid to, if mortgagee 

absent irom Colony, 99. 
Treei 

included in the term " land*'* 88. 
Trustees. 

seized in fee and having express power of 

sale, may apply, 90. 
without power of sale, mast be joined in 

application by beneficiary of fiivt life or 

other greater estate, ib, 
how survivorship barred among, 101< 
order of Ck)urt may be made vesting land 

in, 109. 
to allow names to be used in mi action, 110. 
but entiUed to be indemnified, 110. 
Trusts, 

power of Court of Equity saved as to, 96. 
notice of, not to be entered in Register 

Book, 101. 
may be declared by instrument 6t deed, ib. 
inatrument decJanng may be deposited font 

ttot reffistered, ib. 
breach of by registered proprietor gives no 

daim on assurance fund, 113. 

Undivided Share, 

Pkt>vision where i^>plioant is entitled to, 90. 
Unsound mind, Person of. 
' meaning of the term, 88. 
committee or guardian of, ma^ Apply to bring 
land under Act, 90. 
Uses, 

limitation of, when unnecessary on transfers, 
104. 

Valuaior, Sworn, 

meaning of the term, 88. 

certificate of, to be conclusive as to value of 
land, 93, 94. 

oath to be taken within fourteen days of 
appointment, 114. 
Watercourses 

included in the term ** land," 88. 
Ways 

induded in the term ** land," ib. 
Wife. 

on application by, husband to join, 90. 

husband entitled to be registered as co- 
proprietor of estate of, 103. 

may vest estate in husband, 104. 

See Acknowledffment, Disability, iiarriage. 

Witness. 

required for attestation of afl instruments, 

except Crown grants, 95. 
surrender of lease to be attested by, 97. 
may be summoned and examined oy Regis- 
trar General, as to land or instruments, 89. 
WrU 

of Fi, Fa. or execution when to affect land, 
&c., under Act, 105. 

REGISTERED PROPRIETOR. See Real 
Property Act. 

REGISTRATION ABSTRACT. See Real 
Property. 

REGISTRATION OF BIRTHS, &c. 

certified copies of entries to be received as 
evidence, 141. 



REGISTRATION OP DEEDS (7 Vic No. 16, 
20 Viq, No. 27. 24 Vic No. 7). 

Registrar General to take possession of aU 

instruments, &c., in Registry Office of 

Supreme Court, 148. 

all ' duties of registr«tion imposed on 

R^strar General, ib, 

* Registrar General may <q)point a deputy, »6. 

Acts of Council to be enrolled in office of 

Registrar General, 142. 
registration of wills, deeds, conveyances, 

&C, ib. 
deeds to take priori^ according to priority 
of re^tration, 143. 
registered prior to 22 Vic. No. 1, not to 
lose priority by mala fides only of 
conveying party, 149. <And see sec- 
tion 18 of the Titles to Land Act, 
p. 153.) 
proviso where adverse title estaUished 
by judgment of Court, ib. 
certified full copies to be registered of all 
deeds &c, afiecting real es&te, 143, 
and receivable as secondary evidence, 

ib. 
receipt for, to be given, ib. 
specifying day and hour of delivery, 

143. 
name and abode of witnesses, ib. 
number of ca^j, 144. 
indorsed on original, ib. 
to be numbered successively and res- 
tored in order of time in wbu^ 
delivered, ib. 
size of parchment for cotified copies, 
ib. 
deeds acknowled^^ in mode prescribed, to 
be as valid as if fine levied or recovery 
suffered, ib, 
where married wtmian a party acknow- 
ledgment and confession, 144, 146. 
l^fore whom may be made, 144, 148. 
certificate of acknowledgment and confession 
to be under seal and endorsed on deed, 14i, 
147. 
Commissioners to take acknowledgments 

and confessions, 145. 
on acknowledgment, oViginal instrument to 
be produce(i^ 145. 
when executed h^ marksman, i&. 
fees to be paid on registration, ib. 
fees to Commissioner, ib, 
judgment not to bind lands, unless and 

until execution lodged with Sheriff, t&. 
word "instrument," what to mean, U>, 
seal affixed to certificate, &c., to be taken 

to mean official seal, ib. 
production of certified copy in evidence, ib. 
registered copy of deed of feoffment to be 

equivalent to livery of seisin, 146. 
release to be as effectual as ^ough lease or 

barffain and sale for a year executed, ib. 
recital to be evidence of execution of lease 

for a year, ib. 
false oaths under Act, ib. 
erroneous entry,, neglect, &c., by Registrar 

or clerk, ib. 
embezzlement, forgery, &c, of deeds, memo- 
rials, &c, ib. 
indexes to all registrations to be k^, ib. 



INDEX. 



259 



RRGISTRATION OF DEEDS-eon^tmiec}. 

office copies to be taken as evidence of 

contents, tb. 
notice by part^ producing, tb, 
wills may be deposited in office of Registrar 

General, tb, 

REGISTRATION ACTS (in force priw to list 
January, 1844}— 

6 George IV. No. 22, 232. 
6 Victoria No. 21, 234. 

RENT CHARGES. See Trus: Property At, 

RESIDUES OP TESTATORa S^ WUh, 

REVERSIONARY INTERESTS OF MAR- 
RIED WOMEN. See Married Women. 

REVERSIONERS AND REMAINDERMEN. 
See JReal Property Act. , 

REVERSIONS (32 Hen. VIH. c. 34). 

Grantees of, may sue, kc, lessees of same 

lands, 160. 
lessees may have like remedies against 

grantees, ib. 

SALE (Equtit Practicb) 

of mortgaged property by Equity Oourt, may 

be oraeredmstead of foreclosure (17 Vic. 

Na 7), 30. 
of real estate may be directed at any stage 

of Equity suit, 30. See Trust Property 

Act, 

SALES IN INSOLVENCY. See Insolveney. 

SCINTILLA JURIS. See Trust Property Act, 

SEALS. See Companies' Seals, 

SETTLEMENTS 

may be made by infants upon marriage (20 
Vic. No. 2, s. 1), 45. 

SHERIFF 

may sell equities of redemption (5 Vie. No. 

9t s. 31), 4. 
publication of notice" of writ and particulars 

to be equivalent to actual levy dt, 151. 
sales or transfers by, under Real Property 

Abt, 105, 106. 
appointment and duties of. See Charter qf 

Justice^ Appendix, 193. 
sales of lana byi under Titles to Land Act, 

151. 

SOCAGE TENURE (12 Car. n. c 24). 

all tenures created since 16Q0 to be in free 
and common socage, 150. 

STATUTORY DISCHARGE. " 

of mortgage debt, 161. 

SUPREME COURT, 

to have eodesiastical juirsdiction (9 G. IV. 

c. 83, s. 12), 150. 
And see Charter qf Justice, Appendix. 

SURVIVORSHIP, 

presumption of, in favour of the younger, 

under certain circumstances. 

(22 Vic No. 1, s. 26), 154. 
amopff trustees, how barred under Real Pro* 

peity Act, 101. 

SURVIVOR. See Real Property Act. 

THELLUSON ACT, 39 & 40 G. UL c. 98, 184, 
(PiBPJ^Tyinis). See WiU$. 



TITLES TO LAND (22 Vic. No. 1 & 24 Via 
No. 3). See Grants of Crovon Lands, Real 
Property. 
words of inheritance, absence of in certain 

cases not to prejudice purchaser's fee 
. simple, 151. 
* sales of land by Sheriff, ib. 
deeds of sale by Sheriff, ib, 
insufficieiit description in grants remedied, 

ib. 
protection of subsequent grants and adverse 

holders, t5. 
new description to be advertised, &a, 151. 

154 
misnomer or misdescriptioQ in grants 

remedied, 151, 152. 
proof of instrument remedying defects in 

srants, 152. 
reforence of defects in grants to Commis- 
sioners for (Claims, ib, 
effect of breach of conditions in grants, ib, 
protection of bond fide purch^rs and 

mortgagees against adverse claims, ib, 
the like as to future grants, ib. 
promises of ()rown Grants, effect of, ib. 
promisee may devise and alienate, ib. 

has devisable and alienable interest in 

land, except as against the Crown, ib, 
grants issued in i»>parent violation of 5 & 6 

Vic. c. 36, s. 15, not invalidated, 153. 
discharge of lands belonging to debtors or 

accountants to the Crown, ib. 
registration of instrument not to be defeated 

py reason of mistake, t6. - 
registered deed not to lose priori^ by ma>la 

fdes of conveying party, 149,153. 
livenr of seisin when unnecessary, to give 

efiect to feoffments. 153. 
defects of form in acknowledgments on deeds 

cured, »6. 
certain acknowledgments to bat dower, &c., 

provided for, i6. 
dower barred although husband not a party 

to deed, ib, 
payment to trustees exonerates from lia- 

biHty, 154. 
provision lu^ainst collusion, %b, 
payment of money into Court by mortgagor 

under Trustee Act, and subsequent pay- 
ment out to party entitled, to operate as 

a re-conveyance, ib, 
covenants to produce deeds satisfied by 

their deposit in Registrv Office, ib, 
presumption of survivorship in favour of 

the younger, ib, 

TRiANSFEIL See BmX Property Act, 

TRANSMISSIONS. See Real Property Act. 

TRUSTEES AND EXECUTORS. 

investments by. See Trustees and Mortga* 
gees and Trust Property Acts, 154. 

TRUSTEES AND MORTGAGEES. (16 Via 
Na 19 and 17 Vic Na 4.) 
interpretation clause, 155. 
Supreme Court may convey estates of luna- 

uc trustees and mortgagees, 156. 
and contingent rights, & 
and transfer their stock, ib. - 
power to transfer stock of adeoeased person 
whose personal representative is a lonatio, ib. 



26o 



INDEX. 



TRUSTEES AND MORTGAGEES— con^nwed. 

Court may convey estates of infant trustees 

and mortffagees, ib. 
and may release from contingent rights in 

lands ib. 
Court may convey the estate of a trustee oat 

of the jurisdiction of the Court, ib. 
Court may make order in cases where per- 
sons are seised of lands jointly with others 
out of Court's jurisdiction, tb, 
contingent rights of trustees, 156, 157. 
. Court may make order in cases where per- 
sons are jointly entitled with others out 
of the jurisdiction of the Court to a 
contingent right in lands, 157. 
effect of order when it is uncertain which 

of several trustees was the survivor, ib, 
when it is uncertain whether the last 

trustee be living or dead, ib, 
when trustee dies without an heir, ib. 
Court may release lands from contingent 
right in unborn trustee, ib, 
may make an order for vesting the 
estate on refusal or neglect of a trustee 
to convey or release, 161. 
may convey in place of mortgagee, 157. 
may appoint a person to convey m certain 
cases, 158. 
may make an order for vesting the estate 
in lieu of conveyance by a party to the 
suit, after a decree or order for sale, 163. 
when trustees of stock areout of jurisdiction, 
158. 
or refuse to transfer, ib, 
when one of several trustees of stock refuses 
to transfer or receive and pay over 
dividends, ib. 
when stock is standing in name of deceased 

person, ib. 
Court may make an order for the transfer 
or receipt of dividends of stock in name 
of an infant trustee, 163. 
on neglect to transfer stock for twenty- 
eight days, order may be made vesting 
right to transfer in such person as the 
Court shall appoint, ib. 
on like neglect oy executor similar order 

may be made, ib. 
effect of an order vesting the legal right to 

trailer stock, 158, 163. 
parties empowered to execute deeds and 

powers of attorney, 163. 
companies to comply with orders of the 

Court, ib. 
indemnity to companies so obeying, ib. 
effect of an order vesting legEd right in a 

chose in action, 159. 
effect of decree made for sale of real estate 

for payment of debts, ib. 
Court to declare wha# parties are trustees 
of lands comprised in any suit, and as 
to the interests of persons unbran, ib, 
power to make declarations and give direc- 
tions how the right to transfer stock shall 
be exercised, ib. 
power to appoint new trustees, ib. 

in lieu of persons convicted of felony, 163. 
where no existing trustee, 164. 
Court may make order for appointment of 
new trustees, 164. 



TRUSTEES AND MORTGAGEES—contrntieef. 
powers of new trustees, 159. 
power to Court to vest lands in new trus- 
tees, 159, 163. 
power to Court to vest right to sue at law, 

159. 
old trustees not to be discharged from 

liabiUty, 159, 160. 
who may apply for order under foregoing 

provisions, 160. i 

power to go before the Master in^ the first 
instance, ib, 
and upon certificate of the Master to 

petition the Court, ib, 
or to present petition in the first 'in* 

stance, ib. 
what may be done upon "petition, ib. 
Court may dismiss it with or without 

costs, ib, 
or make order thereon, ib. 
" ' orders made by the Court founded on cer- 
tain allegations, to be conclusi\;|S evidence 
of the matter contained in such allega- 
tions, ib. 
powers may be exercised as to trustees of 

charities or societies, ib. 
no escheat of property held upon trust or 
mortgage, 161. 
but not to prevent escheat or forfeiture 
of beneficial interest, ib. 
money of infants and persons of Unsound 

mind to be paid into Uourt, ib. 
Court may make a decree in the absence of a 

trustee, ib. 
powers of the Master, ib. 
costs may be paid out of the estate, ib. 
commission concerning persons of unsound 

mind, ib. 
suit may be directed, ib. 
when indorsed acknowled^pnent of paym^i^ 
of mortgage debt or registration opNerates 
as reconveyance of mortgaged premises to 
person entitled to equity of redemption, 
161, 162. 
redemption by ])ayment into Court in 
case of absent or unknown mort- 
gagees, 162. 
on claim made and proof of right, &o.. 
Court may order payment of money 
to person entitled, ib. 
money paid into Court may be invested in 
. Government securities, w. 
power given by these Actsto be exercised 
by Primary Judge, subject to appeal, 
&c., ib. 

TRUST MONEYS. (13 Vic Na 19 & 21 Vic 
No. 7.) 

trust moneys may be invested in Govern- 
ment securities, 154. 

trustees may pay moneys, or transfer securi- 
ties into the Supreme Court, 164. 

Court may direct payment or transfer by a 
majority of trustees, ib. 

Court may make order for the application 
of trust moneys, 164, 165. 

Court may compel trustees to account, 165. ' 
' powers of Court may be exercised by 
Primary Equity Judge, ib. 

Judges may make Genial Rules, ib. 

And see Trustees. 
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TRUST PROPERTY ACT. (26 Vic. No. 12). 

ApporUonmenL See Leases, 
Aj^hUmeni of new Trustees, 

provisioii for appointment of new tmstees 

on death, &C., 175. 
may be appointed where trustee nominated 
in will has died in lifetime of testator, ib. 
Assets of Testator or ItUestate. See Trustees, dx. 
Assignment, See Executors, dfC. 
Assignment of personalty. 

personal property may be assigned to as- 
signor himself and any other pe^on, 167. 
Charge ^ Debts, See Powers, 
Ckmdition, See Leases, Insurance, 
Covenants, See Leases, Insurance,' Trus^fies, Ac. 
Deceased persons* debts. 

order to take account of debts, kc, of de- 
ceased person, under sec. 19 of 16 Vio. 
No. 3, may be made immediately after pro- 
bate granted, 171. 
Executors, 

may oempound for debts, ka., or 8,abmit to 
arbitration, 175. 
See Trustees, d:c. 
Fraudulent Concealment, 

vendor, or mortgagor, or his affent guilty 
of misdemeanor if 'he 'fraudulently con- 
ceals deeds, &c., 167, 16S. 
or falsifies pedigree, t6. 
punishment of ofienders, ib, 
action for damages as well, %b, 
in estimating damages improvements to 
land may be regarded, ib, 
prosecutions must have the sanction of the 

Attorney. General, ib, 
sanction not to be given without previous 
notice, tb, 
ifeneral provisions, 

tenants for life, &c, mav execute powers, 

notwithstanding encumbrances, 175. 
who deemed to be entitled to possession, ib, 
powers, &c, hereby given may be negatived 

by express declaration, ib, 
no persons other than those entitled under 

the settlement, &c, to be affected, 176. 
operation of Act, i6. 

inteipretation of terms "mortgage'* ''mort- 
gagor " ** mortgagee " " juc^;ment," ib, 
short title, ib. 
See Trustees, Beat Property Act, 
Inheritance, 

descent to be traced, on failure of heirs of 
purchaser or ancestor, firom the person 
last entitled", 167. 
preceding section incorporated with 3 ft 4 
W. IV. c. 106, 8. 21, tb. 
Insurance against Fire, 

relief against forfeitures for not insuring; 

166. 
record of relief granted, ib. 
Court to relieve not more than once in res- 
pect of same covenant, ib, 
person entitled to benefit of covenant to 
insure, to have same advantage from an 
informal insurance as from one in con- 
formity with the covenant, ib, 
purchaser protected against forfeiture by 
non-insurance, on production of reoeii^ 
for rent signed by the person entitied to 
it, ib. 



TRUST PROPERTY ACT— continued, 

preceding provisions to apply to leases for 
a term of years absolute or determinable 
on a life or lives, &o., ib. 
Investments by trustees, 

unless expressly forbidden, trustees may in- 
vest in real securities or Government stock 
in Colony of New South Wales, 170. 

investment in England may, under like 
qualification, be substituted for invest- 
ments in this Colony, under certain limita- 
tions, and vice vertd, ib. 

Judges may make general orders as to in- 
vestment of cash under control of the 
Court, 171. 

trustees, &c, to invest trust funds in the 
stocks, &c, in which cash under the con- 
trol of the Court may be invested, ib, 

on what seciirity trust funds may be in- 
Vested, 174, 176. 

trustees may apply income of property of 
infants, &a, for their maintenance, 175. 
Leases, 

licenses to do acts which would create 
forfeiture or give rieht to re-enter, to be 
restricted to actuiu permission, specific 
breach, or other matter specifically autho- 
rized, 165. 

proceedings may be taken for subsequent 
breaches of conditions or powers, »6. 

all ru^hts under covenants and powers of 
forfeiture and re-entry to continue, ib, 

a license to one of several lessees or co- 
owners to assign or under-let, not to affect 

. rifi^ts of re-entry, &c., or breach by the 
others, ib, 

a license to lessee or owner in respect of 
. part of property, not to affect rights of 
re-entry, &c., as to the rest, ib, 

where the reversion is seveiHsd, and rent, 
&c., apportioned, rights of re-entry, &c., 
attach as incident to such severed part, ib. 

restriction of effect of waiver of covenant or 
condition, 166. 
See Trustees, d:c. 
License, See Lexises, 
Limitation qf Actions, 

proceedinff may betaken to recover mort- 
gaged Gtnd by a person entitied to or 
clSming under a mortgage, at any time 
within 20 years after last payment of 
principal or interest, 168.' 

no suit to be brought to recover estate of 
intestates but within twenty years after 
right accrued, unless right acknowledged, 

Mortgages, 

to be pledges at law as in equity, and not to 
affect mortgagee's rights andremedies, 168. 
Mortgagees, Pou)ers qf, 

powers incident to morl^ages, 173. 
mortgages to have certain jpowers, as if con- 
^ f erred in express terms, tb, 

to sell, to insure, to appoint receiver, ib. 
receipts for purchase money sufiicient dis- 
chargee, ib, 
notice of sale to be given, 173, 174. 
* but purchaser not bound to inquire as to, 
ib, 
remedy of persons damnified by sale, ib. 
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TRUST PROPERTY ACT— continued, 

application of purchase money, 174. 

conyeyance to the purchaser, ib, 

owner of charge may call for title deeds 

and conyeyance of legal estate, ib, 
appointment of receiyer, how to be made, ib, 
receiyer to be deemed agent of mortg^or, ib, 
powers of receiyer, ib. 
receiyer may be removed, ib, • 

commission to receiyer, ib, 
receiver fo insure if required, ib. 
application of moneys received by him, ib, 
i&M part o! Act to relate to charges by way 

of mortgage only, ib. 

Petition, See Truatees^ djc. 
Potoers, 

a deed attested by two witnesses, &c., 
sufficient execution of, 166. 
* but not so as to defeat direction In in- 
strument creating, ib. 

sale under, not avoided by mistaken pay- 
ment to tenant for life, 166, 167. 

on purchaser paying value of timber, &;c., 
with interest, sale under, to be established 
by Court, ^. 

devisees in trust when real estate charged 
with debts, &c., may raise money charged 
on estates either by sale or mortgage not- 
withstanding want of express power in 
will, 167. 

survivors or successors of such devisees to 
have the same power, ib, 

executors to have same power, &c., wheie 
testator's whole estate or interest in land 
charged not vested in any trustee, ib, 
but exercise of power operates only on 
testator's estate, ftc, ib, 

purchasers or mort^gees not bound to in» 
quire as to exercise of these powers, i&. 

sections 14, 15, and 16 not to aflect sales, 
&c, under wills coming into operation be- 
fore Act, ib. 

nor to extend to devises in fee or in tail, 
&0., charged with debts, &c., ib. 

Purchaser, See Fraudulent Concealment. 

Receiver. See Mortgagees^ Powers of. 
Rent diarges, 

release of part of land charged not to be an 
extinguishment as to the whole, 166. 
ScinHUa Juris— Seisin to Uses, 

not necessary to support future contingent 
or executory uses, 167. 
Trustees, Executors, and Administrators, 

trustees, &c., making payments under 
power of attorney, not to be liable by 
reason of the death, &c., of donor ci 
power, 168. 
party entitled to money to have his remedy 
acainst the person to whom it is paid, ib. 
liability of executors and administrators in 
respect of rents and covenants, Ac., in 
leases after assignments thereof, 168, 169. 
how this liabuity may cease, ib. 
lessor's right to follow assets of the de- 
ceased preserved, ib. 
liability of executors, &e., in respect of rents, 
ftc, in conveyances on rent-diarse, .169. 
how this liability may cease, w. 
grantor's ri^ht to follow assets, ib. 



TRUST PROPERTY ACT'-continued. 

executors and administrators after haviiiff 
given notices as in an administration suit 
may distribute assets, ib» 
not afterwards liable to claims of which 

they had no notice, ib,. 
right of claimant or creditor to follow assets 

of the deceased jureserved, t&. 
trustees, executors, and administrators may 
apply by petition or summons to Primary 
Judge in Ec^uity for opinion, advice, &c., 
as to administration of trust estate, ib, 
• form of application, ib, 

service and hearing of application, 169» 
170, 
trustees, kc, acting vmon opinion or ad- 
vice of Judffe, how uur deemed to have 
discharged tneir duty, 169. 
new trusses maybe appointed on death, 
&c., 175. 
or where trustee nominated in will has 
died in lifetime of testatoi^ ib. 
Trustees^ indemnity. 

every trust instrument to be deemed to 
contain clauses for the indemnity and re- 
imbursement of trustees, 170. 
Trustees* pousers of sale, 

trustees empowered to sell may sell in lots, 
and either by auction or private contract, 
171, 172. 
whether hereditaments vested in them or 

not, ib. 
sale may be made under special conditions, 

and trustees may buy in, to., 172. 
trustees exercising power oj sale^ kc^ em- 
powered to convey, ib, 
moneys arising from sales, ko,, to be laid 
out in otherlands, 172. 
as indicated by instrument containing 
power, tb, 
no leaseholds under sixty yeani to be pur- 
chased, ib. 
money received may be implied in payment 

of incumbrances, ib, 
until purchase of lands, ko., money, to be 

invested at interest, ib, 
trustees of renewable leaseholda may re- 
new, ib, 
money for equality of exchan|^ and for re- 
newal of leases may be raised bymortgage, 
Ac., 172, 173. 
no sale, &c., to be made without consent 
of tenant for life, ko., unless there be in- 
tention or will, &C., 17dk 
Uses, See Powers. 
Uses, Future and Contingent, 

provision for cases of future and con ting ent 
uses, ib, 

USES AND TRUSTS. (27 Hen-VHI. c. 10). 
possession of lands to be in him l^t has 

the use, 176. 
provision where several persons seised, to 

the use of some or one of them, 177. 
saving of rights of feoffees to use, ib. 
land assured to the use that rent should be 

paid out thereof to some other, ib, 
a woman shall aot have both a jointure and 

a dower of her husband's lands, ib, 
* woman shall be endowed whose jointure 

is recovered, jb. 
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USES AND TRUSTS— «on/tfi««l. 

a jointure after marriage may be iaken or 

refused by the wife, to. 
no statute of recognizance extinguished 
hereby, 178. 

VALUATOE^ SWORN. QeeReaiPropertyAcL 

VOLUNTARY SETTLEMENT. See Convey- 
ances, FraudulenL 

WARRANTIES (of LAin>) 

by tenant for life, and cdlateral by ancestor 
without estate of inheritance, when void 
(4 Ann, c. 16), 9. 

WILLS. See also Evidence^ <Ch;., ^}xeeuior$, dbc 
Construction of, and restrictions upon, 
will to speak from death of testator, 188. 
what estates included in a residuary devise, 

t6. 
general devise of testator's land to include 

leshsehold, as well as freehold lands, ib. 
what estates included in a general gift, ib, 
devise without limitation to pass the fee, ib, 
meaning of words " die without issued' &c., 

188, 189. 
devise to trustees and executors to pass the 

fee, exQcpt in certain cases, 189. 
trustees under unlimited devise, when to 

take the fee, «6. 
devises of estates tail not to la,-^, 189. 
gifts to children, Ac, leaving issue at tes- 
tator's death not to lapse, w. 
Act not to extend to wiUs made before 

1840, t6. 
nor to estates pur autre vie of persons who 

died before 1840, ib, 
devisee of real estate not to claim payment' 

of mortgage out of personal assets, 25. 
Creditors* Protection against Alienations by Will, 
remedy against frauds on creditors by wills, 

17- 
all wills of real estat<^ void as against 

specialty creditor, ib, 
creditors enabled to recover on bonds, &6., 
against heir and devisee, 17, 18. 
if no heir, action maintainable against 

devisee only, 18. 
limitations for just debts, or portions 

for children not to be affected, ib, 
heir liable, though estate sold before- 
action brought, ib, 
plea of riens per descent, kc, ib. 
devisees to be liable the same as heirs, ib, 
real estate of traders to be assets in Courts 
cdf Equity, ib, 
creditors by specialty to be paid first, 
ib. 
parol not to demur by or against infants, 19. 
infants to make conveyances under order 
of Court, ib, . 
persons having a life interest may convey 

the fee, if estate ordered to be sold, ib, 
extension of provisions to* piortgages as 
well as sales, ib, 
and to lands of a deceased debtor, 20. 
application of surplus money, ib. 
Nuncupative Wills. 

how to be made and proved, 181> 182. 
rendered invalid, 187. 

soldiers' and mariners' wills excepted as to 
personal estate, 182, 187. 



WILLS— continued. 

Perpetuities (39 & 40 Geo. III. c 98). 

no person, by will or deed, &fi., to dispose 
of property in such manner that the rente 
or produce shall be accumulated for a 
- longer time than life of settlor, or twenty- 
one years after his decease, or during 
minority of any party Uving at his decease, 
or the minority of persons beneficially 
entitled, 184. 
any other direction void, and rents, &c. , 
go to the persons entitled thereto, ib. 
nothing herein to extend to any provision 
for payment of debts, or for raising por- 
« tions tor children, or touching produce of 
limber, ib. 

Requisites and oUeMation qf WiUs, 
before the 1st January, 1840 — 

all devise of lands, kc., to be in writing 
and attested by three or four witnesses, 
&c., 181. 

devisee of beneficial interest attesting it, 
makes devise void, but he is a good wit- 
ness, 182. 

creditor attesting admitted a witness, ib. 

legatee paid, or refusing legacy, admitted 
a witness, 18«^ 

legatee, after refusal barred from legj^y, 
but after acceptance may retain, ib. 

legatee attesting and d3ring in lifetime of 
testator, or before he has received or 
refused legacy, may be a good witness, ib. 

credit of witness to be determined by Court, 
ib. 

no devisee, when devise made void, &c, 
being examined as to execution of will 
shall take any benefit from same, ib, 

cases where validity of wills and com- 
petency of witnesses are not affected, 138. 
since the Ist January, 1840 — 

will to be in writing and signed by testator 
in presence of two witnesses at one time, 

• 187. 

when signature shall be deemed valid, 
189, 190. 

execution of appointments, 187. 
exception as to soldiers' and mariners' 
wills, ib. 

Act not to affect certain provisions of 11 
Geo. IV. & 1 WilL IV. c. 20, as to 
petty officers, &c., in navy, ib, 

publication of will not requisite, ib, 
not void for incompetency of attesting 
witness, ib, 

gift to an attesting .witness or his or her 
husband or wife void, but witness admitted 
to prove, ib, 

creditors attesting to be competent wit- 
nesses, ib. 

executors competent witnesses, ib. 

may be registered in office of Registrar 
General, 142. 

Residues, Undisposed of, (U Geo. IV & 1 Will 
IV. c. 40). 
when and for whom executors to be deemed 

trustees of, 149. 
executors still to take, where no parties 
entitled to, under Statute of Pistribu- 
tionsy ib. 
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» 
Revocation cf, 

how to be revoked, 181, 187, 188. 
will revoked by maniaffe, 187. 

not to be revoked by presumption, 188. 
mode of revocation, 188. 
alteration to have no effect unless executed 

as a wiU, ih, 
how will revoked to be revived, t6. 
devise not to be rendered inoperative by 
subsequent conveyance or act, 16. 

What demisable, 
before the let January, 1840 — 
estates pur autre vie, 181, 186. 
all lands holden in socage, and none in chief 

or by knight's service, 179. 
a win of lands held in chivalry made of the 
whole shall be good for two parts, 180. 
how division of the two parts iH three 
shall be set forth, 181. 



WILLS— cofUinued. 

since the Ist Januaiy, 1840 — 

all property may be disposed of by will, 186, 
to w)iat property power to extend, »6. 

Who may devise or not, 

all persons having land, &c., may devise 

same, 179, 180. 
infants, femes coverts, lunatics, &c, cannot 

devise, 181, 187. 
special provisions as to tenants pur autre 

vie, 181, 186. 

WORDS OF INHERITANCE. See TitUs to 
Land, 

WRIT OF EXECUTION. Se^ Jtegistration f^ 
Deeds, Heal Property Act, 



. Sydney : Cbarlof Potter, Acting Govemmont Printer.— 1877. 
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